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BRIEF    FOR    APPELLEE 


Condition  of  Record  on  This  Appeal. 

Before  proceeding  to  a  consideration  of  this  appeal,  it 
is  uecessarj'  to  call  the  attention  of  the  court  to  the  very 
unusual  and  unsatisfactory  condition  of  the  record  on 
this  appeal,  v>hich  is  deemed  to  be  very  prejudicial  to 
the  rights  of  the  appellee.  After  the  appeal  was  per- 
fected, tli(^  appellant  obtained  from  the  trial  court  an 
order,  under  Equity  Rule  75,  permitting  the  testimony 
to  be  reproduced  in  the  exact  words  of  the  witnesses 
(Trans,  p.  90).  The  appellant  thereupon  filed  with  the 
clerk  of  the  court  the  portions  of  the  evidence  which  he 
desired  incorporated  in  the  record  on  appeal.  The  ap- 
pellee thereupon  filed  its  praecipe  requesting  that  the 
balance  of  the  testimony  be  likewise  incorporated  in  the 
record  on  appeal.     The  matter  came  before  the  court,  and 


the  court  made  au  order  (Record  pp.  88-90)  providing 
that  the  transcript  on  appeal  should  be  printed  and  should 
comprise  certain  things  therein  specified,  including  among 
others,  the  "Statement  of  the  evidence  as  prepared  by 
the  appellant  and  lodged  with  the  clerk  of  this  court," 
and  then  provided 

"It  is  further  ordered  that  the  whole  of  the  record 
in  this  cause,  or  such  parts  thereof  as  the  parties 
may  desire,  shall  be  sent  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  be  considered  on 
this  appeal  to  supplement  the  printed  record  above 
ordered". 

In  pursuance  of  this  order  the  entire  record,  including 
all  of  the  testimony  in  the  lower  court,  was  sent  to  this 
court,  but  the  appellant  proceeded  in  assumed  compliance 
with  the  act  of  February  13,  1911  (Chapter  47)  to  him- 
self print  what  he  designates  "Transcript  of  the  record", 
but  which  printed  transcript  contains  only  the  portions 
of  the  testimony  prepared  by  the  appellant  and  lodged 
with  the  clerk  of  the  trial  court  by  him,  and  entirely 
omits  the  balance  of  the  testimony  requested  to  be  in- 
cluded by  the  appellee  and  ordered  to  be  transmitted  to 
this  court  by  the  trial  judge  and  actually  transmitted  to 
this  court.  Upon  the  record  being  filed  with  this  court, 
the  appellee  again  filed  its  praecipe  in  this  court,  requir- 
ing the  omitted  part  of  the  record  to  be  printed,  and  the 
clerk  of  this  court,  in  pursuance  of  that  request,  has 
printed  the  same  in  a  transcript  entitled  "Portions  of 
original  transcript  of  testimony  printed  pursuant  to 
praecipes  of  counsel  for  appellee,  filed  January  10  and  13, 
1916".  The  result  of  this  is  that  disconnected  portions 
of  the  testimony  of  each  witness  will  be  found  in  the  so- 
called   "Transcript  of  record"  printed   by  the  appellant 


aud  other  (liscoimt'tted  portions  of  the  testimony  of  the 
same  witnesses  will  be  found  in  the  portion  of  the  tran- 
script requested  by  th(^  appellee  and  printed  by  the  clerk 
of  this  court.  We  most  earnestly  insist  that  the  appellant 
in  this  regard  has  not  pursued  the  law  and  rules  of  this 
court  in  preparing  the  record  on  this  appeal,  and  the 
prejudicial  effect  to  appellee  will  be  obvious  to  the  court 
when  it  appears  that  a  large  portion  of  the  testimony 
taken  in  the  lower  court,  which  is  referred  to  in  the 
written  opinion  of  the  judge  of  the  trial  court  and  made 
the  basis  of  his  decision,  is  omitted  from  tli(^  record  as 
made  up  by  the  appellant  and  printed  l)y  him  in  this  case. 
At  least  one-third  of  the  testimony  taken  in  the  lower 
court  and  certified  to  this  court  and  directed  by  the 
trial  court  to  be  "sent  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  to  be  considered  on  this  appeal'' 
has  been  entirely  omitted  from  the  transcript  printed  by 
the  appellant,  and  although  it  has  now  been  printed  it 
is  in  separate  volumes  and  the  court  could  not  without 
a  laborious  examination  of  the  two  transcripts  read  in 
proper  consecutive  form  the  testimony  of  any  one  wit- 
ness in  this  case.  There  are  several  methods  provided 
by  Equity  Rule  75  and  the  rules  of  this  court  for  perfect- 
ing a  record  in  this  court:  One  is  to  have  all  of  the 
testimony  reduced  to  narrative  form  and  certified  by  the 
trial  judge,  but  this  was  not  attempted  to  be  done  in 
this  case;  second,  each  party  may,  as  was  done  in  this 
case,  request  what  shall  go  into  the  record  of  this  court, 
and  any  disputes  as  to  what  is  proper  are  settled  by  the 
trial  judge.  This  was  done  in  this  case,  and  the  court 
ordered  that  the  whole  of  the  record  in  the  case  should 
be  sent  to  this  court,  but  the  trial  court  attempted  to 


provide  that  the  transcript  should  be  printed  and  the 
printed  transcript  slionld  contain  certain  tilings,  and  the 
whole  of  the  transcript  should  be  sent  to  this  court  "and 
supplement  the  printed  record  above  ordered".  This  was 
entirely  irregular.  The  trial  jndge  has  nothing  whatever 
to  do  with  the  printing  of  the  record.  It  is  for  the  trial 
judge  to  determine  ^^ilat  shall  constitute  the  record  on 
appeal,  and  he  did  so  properly  by  directing  that  the  entire 
record  in  the  case  should  be  sent  to  the  Circuit  Court  of 
Appeals,  and  this  was  done.  After  it  is  determined  what 
is  to  constitute  the  record  on  appeal,  the  printing  is  a 
mere  ministerial  act,  ordinarily  to  be  done  by  the  clerk 
of  this  court,  but  under  the  act  above  referred  to  it  may 
be  done  by  the  appellant  himself,  but  there  is  no  rule  of 
law  whereby  he  may  print  only  the  portions  of  the  record 
which  he  has  requested  to  be  sent  to  this  court  and  leave 
the  burden  upon  the  appellee  or  the  clerk  of  this  court 
to  print  the  portion  of  the  record  which  it  has  requested 
and  which  the  trial  court  has  ordered  to  be,  and  which 
has  in  fact  been,  tiled  in  this  court  as  a  part  of  the  record 
on  appeal.  Appellant  in  his  brief  states  that  the  court 
ordered  the  record  in  the  original  case  "since  its  incep- 
tion in  1899"  to  be  brought  up.  We  onl^^  interpreted  the 
order  to  refer  to  the  record  in  the  contempt  matter  (Ap- 
pellant's Printed  Rec,  pp.  88-90),  but  we  are  informed 
that  the  entire  record  was  sent  down,  although  not 
printed,  and  still  counsel  have  on  page  72  of  their  brief 
attempted  to  quote  from  alleged  testimony  which  was  no 
part  of  the  contempt  proceeding  and  not  included  in  the 
printed  record.  We  therefore  earnestly  insist  that  either 
the  appeal  should  be  dismissed  for  failure  to  comply  with 
the  rules  of  this  court  in  regard  to  the  printing  of  the 


record,  or  that  the  same  be  dismissed  unless  a  new  record 
is  printed  containing  the  portions  of  the  record  requested 
to  be  printed  by  both  parties  in  proper  consecutive  order. 

In  attempting  to  present  the  case  to  the  court  on  the 
present  record,  we  will  refer  to  the  foregoing  printed 
records  as  follows:  "Appellant's  Printed  Record"  and 
"Appellee's  Printed  Record''. 


THE  ORDER  ADJUDGING  HANLEY  GUILTY  OF  CONTEMPT,  BE- 
ING PUNITIVE  AND  NOT  BEING  COMPENSATORY  FOR 
COMPLAINANT'S  LOSS  CANNOT  BE  REVIEWED  IN  THIS 
COURT  BY  APPEAL,  BUT  ONLY  BY  WRIT  OF  ERROR,  AND 
THE   APPEAL   SHOULD   THEREFORE   BE   DISMISSED. 

This  rnU'  lias  been  cousistentlj  adhcrred  to  by  the 
Supreme  Court  and  circuit  courts  of  appeal,  as  shown  by 
the  foUowing  cases: 

lirs.scttc  V.    W.   li.   ('onlci/  Co.,  194  U.   S.  324;  24 
Sup.  Ct.  G()5;  48  L.  ed.  997; 

/;/  re  CJiristciiscii  Engineering  Co.,  194  U.  S.  458; 

24  Sup.  Ct  729;  48  L.  ed.  1072; 
Jn  re  MerchanW  »S7or/.-  t(-  Cruin  Co.,  223  U.  S.  039; 

50  L.  ed.  584; 
RcsHieju.^  V.  (ioHlO,  03  Fed.  1001; 
GouJd  V.  ^exmons,  07  Fed.  103; 
Kreplil-  V.  CoHcIi  Patmis  Co.,  190  Fed.  505; 
Continental  C,in  Co.  V.  Mnrrag  Co.,  102  Fed.  873; 
Bullock  Electric  ct  Mfg.  Co.  v.  Wesfiughoiii^e  El.  d- 

Mfg.  Co.,  129  Fed.  101. 

The  same  rule  applies  where  the  proceeding  is  both 
punitive  and  remedial,  the  punitive  features  always  be- 


ing  held  to  dominate  the  case  and  fix  its  character  for 
the  purpose  of  review. 

In  re  Merchants'  A^forA-  cC-  Grain  Co.,  223  U.  S.  639; 
56  L.  ed.  584; 

Kivplih-  V.  Couch  Patents  Co.,  190  Fed.  565; 
Continental  Cin  Co.  v.  Mnrraj)  Co.,  162  Fed.  873. 

The  proceeding  in  the  case  at  bar,  whik^  entitled  in 
the  original  case,  was  also  entitled  "In  the  matter  of  the 
contempt  of  William  Hanley,  Henry  Luig,  George  W, 
Yonng,  Hull  Hotchkiss,  Carey  Thornburg,  James  Dalton, 
Robert  Hudspeth  and  P.  (1.  Smith"  (Appellant's  Printed 
Rec,  p.  4),  and  after  alleging  the  contempt  contained  the 
following  prayer: 

"Wherefore  the  said  complainant  asks  that  an 
order  to  show  cause  be  issued,  and  that  said  defend- 
ants be  dealt  with  in  such  manner  as  may  be  meet 
in  the  premises"    (Appellant's  Printed  Rec,  p.  25). 

No  evidence  was  introduced  as  to  the  pecuniary  damage 
to  the  complainant,  and  the  court  in  its  opinion  as  to 
tlie  defendant  Hanley,  after  adjudging  him  guilty  of  con- 
tempt and  providing  how  he  might  purge  himself  from 
that  contempt,  among  other  things  by  paying  two  hun- 
dred and  fift}'  dollars  for  the  use  by  plaintiff,  said: 

"This  sum  I  consider  in  no  way  compensatory  for 
plaintiff's  loss,  but  I  impose  it  by  way  of  warning 
against  any  further  contempt  of  the  kind.  (i()m])ers 
V.  Buck  Stove  &  Range  Co.,  221  U.  S.  418".  (Ap- 
pellant's Printed  Rec,  p.  73), 

and  in  the  formal  order  the  court  provided: 

"This  later  sum,  however,  not  to  be  considered  as 
wholly  compensatory  for  plaintiff's  loss".  (Appel- 
lant's  Printed   Rec,   p.    78). 


It  would  WHMii  clear  from  this  that  the  punishment 
imposed  was  by  way  of  warning,  which  is  one  of  the 
prime  objects  of  all  criminal  penalties,  and  was  ex- 
pressly designated  as  not  being  compensatory,  and  under 
these  circumstances,  it  does  not  seem  necessary  to  con- 
sider eases  where  the  record  leaves  it  in  doubt  whether 
the  proceeding  is  intended  to  be  punitive  or  remedial. 
In  the  case  of  (roniprr.s  v.  Buck  Stove  d  Rauc/e  Co.,  221 
U.  S.  418;  55  L.  ed.  797,  the  court  considered  such  a  case 
and  referred  to  the  various  matters  which  are  important 
in  determining  the  character  of  the  proceeding.  It  held 
that  the  title  cannot  be  determinative  of  the  character  of 
a  proceeding.  (See  also  to  the  same  effect:  Warden  v. 
SearJe,  121  U.  S.  25;  30  L.  ed.  857;  7  Sup.  Ct.  814;  Ej' 
parte  Ah  Men,  77  Oal.  198;  U.  ,S.  v.  Fluff.  200  Fed.  700, 
702). 

The  fact  that  costs  are  allowed  is  not  controlling,  for 
costs  are  frequently  imposed  in  cases  of  criminal  con- 
tempt, and  since  the  costs  are  for  the  payment  of  witness 
fees  and  things  of  that  kind,  it  cannot  be  very  material 
whose  hands  they  pass  through. 

Broini  V.  Jiroini.  4  lud.  027;  58  Am.  Dec.  641; 

In  re  Charts.  29  Nev.  110;  85  Pac.  352; 

State  v.  Winhaiicr,  21  N.  D.  70;  128  N.  W.  679; 

State  y.  Duein,  46  Kans.  695;  27  Pac.  148; 

In  re  Moore,  63  N.  Car.  397; 

State  v.  Heiser,  20  N.  D.  357;  127  N.  W.  72; 

State  V.  Rinehart,  92  Tenn.  270;  21  S.  W.  524; 

E;r  parte  Whit  more,  9  Utah  441;  35  Pac.  524; 

Peojile  V.  Rochester  etc.  Co.,  76  N.  Y.  294. 
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The  court  further  held  that  the  prayer  of  the  petition 
which  was  the  basis  of  the  proceeding  was  largely  con- 
trolling, and  that  the  prayer  in  that  proceeding,  which 
was  for  ''such  relief  as  the  nature  of  its  rase  may  require'' 
was  appropriate  to  a  civil  suit.  If  the  prayer  is  con- 
trolling it  will  l>e  seen  that  the  prayer  in  this  case  was 
not  appropriate  to  a  civil  suit,  but  was 

"that  the  defendants  be  dealt   with   in  such  manner 
as  may  be  meet  in  the  premises''. 

Nor  is  it  material  to  inquire  whether  the  court  erred  in 
directing  a  payment  to  the  complainant  which  was  not 
compensatory  or  wholly  compensatory.  If  the  court 
erred,  that  error  could  onl}^  be  corrected  by  writ  of  error, 
and  where  the  fine  is  partly  by  way  of  punishment  and 
partly  by  way  of  compensation,  the  proceeding  is  deemed 
criminal  and  only  reviewable  on  writ  of  error.  {In  re 
Merchants'  Stock  d  Grain  Co.,  223  U.  S.  039,  supra.) 

The  fact  that  the  court  specified  certain  things  which 
the  defendants  might  do  to  purge  themselves  of  the  con- 
tempt which  were  for  the  benefit  of  the  complainant  did 
not  change  the  character  of  the  proceeding,  since  it  is 
always  proper  to  make  such  directions  for  the  future 
guidance  of  the  parties. 

Pages  V.  McLarrn,  7  N.  J.  L.  J.  309; 

Whnrtton  v.  Stoiitcnhiirf/h,  39  N.  J.  Eq.  209; 

Cohimhia  Co.  v.  Columbia,  4  kS.  C.  388; 

Territory  v.  Nugent,  1  Martin   (La.),  103; 

People  V.  Tan  Buren,  130  N.  Y.  252. 
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General  Outline  of  Case. 

It  appears  that  on  October  3,  1899,  the  Pacific  Live 
Stock  Company  filed  in  the  United  States  Circuit  Court 
for  the  District  of  Oregon  its  bill  of  complaint  (*) 
against  a  large  number  of  persons,  among  other  W.  D. 
Hanley,  C.  H.  Voegtly,  George  W.  Young,  Hull  Hotch- 
kiss  and  Caspar  Luig. 

The  bill  of  complaint  set  up  the  ownership  of  a  large 
amount  of  land  in  Harney  Valley,  Oregon,  riparian  to 
and  irrigated  by  the  waters  of  Silvies  river,  and  alleged 
that  the  defendants  had 

"wrongfully  entered  upon  the  channels  of  said  river 
and  the  channels  of  its  forks  above  said  lands  of  your 
orator  or  some  of  them,  and  have  wrongfully  con- 
structed and  are  wrongfully  nmintaining  divers  dams 
in  said  channels  and  ditches  leading  therefrom", 

and  among  other  things  alleged  that  the  defendant  Will- 
iam D.  Hanley  had  one  dam,  the  defendants  George  W. 
Young,  Hull  Hotchkiss  and  C.  H.  Voegtly  had  one  dam, 
and  the  defendant  Caspar  Luig  had  one  dam,  and  that 
by  means  thereof  were  diverting  the  water  away  from 
complainant  to  its  irreparable  injury  (pp.  1113-16). 

The  prayer  of  the  bill  was  as  follows: 

"For  as  much  as  your  orator  can  have  no  ade- 
quate relief  except  in  a  court  of  equity  and  to  the 
end  that  the  defendants  may,  if  they  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed, 
your  orator  asks  tliat  they  nmy  each  be  compelled 
to  make  answer  to  this,  its  bill  of  complaint,  and 

(*)  This  bill  of  complaint  is  printed  in  case  No.  2036, 
in  this  court,  and  is  made  a  part  of  the  record  on  appeal 
herein  by  reference.     (Appellant's  Printed  Rec,  p.  3.) 


10 

to  make  a  full  disclosure  and  discovery  in  regard  to 
the  rights  or  pretended  rights,  if  any  they  have,  for 
diverting  the  waters  from  your  orator's  said  lands 
and  obstruetiug  its  How  therein,  as  is  hereinabove 
charged,  and  that  they  may  each,  according  to  the 
best  and  utmost  of  their  knowledge,  remembrance, 
information  and  belief,  make  full,  true,  direct,  and 
perfect  ansAver  to  the  matters  hereinabove  stated  and 
charged,  but  not  under  oath,  an  answer  under  oath 
being  hereby  expressly  waived. 

"And  that  your  honors  may  be  pleased  to  enter  a 
decree  in  this  cause  perpetually  enjoining  and  re- 
straining the  said  defendants  and  each  of  them,  their 
attorneys,  agents,  servants  and  employees,  from  di- 
verting any  of  the  water  of  Si  Ivies  river  or  the  east 
or  west  fork  thereof  from  their  channels  or  imped- 
ing the  tiow  of  any  of  said  water  down  to  and  upon 
3^()ur  orator's  said  lands  as  said  water  has  heretofore 
been  wont  to  flow  therein  ^^  hen  not  interfered  with  by 
the  defendants,  and  that  said  defendants  and  each 
of  them  may  be  required  to  remove  their  said  dams 
from  the  said  channels  of  Si  Ivies  river  and  said 
forks  thereof  and  may  be  perpetually  enjoined  and 
restrained  from  rebuilding  the  same  or  in  any 
manner  obstructing  the  tlow  of  said  water,  and  that 
your  orator  may  be  awarded  a  judgment  against  the 
defendants  for  its  costs  and  disbursements  of  this 
suit  and  that  it  may  have  such  further  or  other 
relief  as  to  your  honors  may  seem  to  be  just  and 
equitable." 

The  defendant  W.  D.  Hanley  tiled  an  answer,  the 
affirmative  allegations  of  which  will  be  found  on  pages 
4  to  13  of  appellant's  printed  record.  By  that  answer 
he  alleged  that  he  was  the  owner  of  certain  land,  and 
the  lessee  of  certain  land  specifically  described  in  the 
answer  and  all  situated  on  the  east  fork  of  Silvies  river 
and  alleged  that  he  was  the  owner  of  a  dam  referred  to 
as  the  Twenty-one  Dam    (being  situated  in   section  21, 
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township  23  south,  range  31  east),  and  a  ditch  leading 
from  the  river  to  the  east  above  the  same  known  as 
Upper  Hanley  Ditch,  and  also  a  small  ditch  on  the  other 
side  of  the  river  above  the  same  dam  onto  section  twenty- 
one.  The  a^s^^('r  further  alleged  (x\ppellant's  Printed 
Record,  pp.  9-11 )  that  he  was  the  owner  of  a  ditch 
taking  out  of  the  east  fork  of  the  river  in  the  north  half 
of  section  tA\'enty-seven,  and  referred  to  herein  as  the 
drain    ditch, 

"and  that  the  same  was  built  to  be  used  and  is  used 
by  this  defendant  .soldi/  for  the  purpose  of  draining 
water  from  certain  of  his  land  as  above  described, 
uiid  ira.s  not  iiitciulci]  to  be  used  and  nerer  lut.s  heen 
used  hjj  him  for  the  purpose  of  irrigation;  that  there 
is  no  dam  in  connection  with  said  ditch  and  that  by 
draining  the  water  oft'  from  his  land  through  said 
ditch  he  prevents  a  large  tract  thereof  from  being  so 
submerged  with  Avater  as  to  render  it  valueless,  and 
that  thereby  he  is  enabled  to  and  does  reclaim  a 
large  body  of  his  land  so  that  the  same  can  and  does 
produce  abundant  and  valuable  crops  of  wild  grass 
every  year  which  is  used  for  hay  and  pasturage  by 
this  defendant". 

No  right  to  water  through  the  drain  ditch  was  claimed 
and  no  right  to  maintain  any  other  dams  or  ditches  or 
divert  any  other  water  from  the  river  was  set  up  or 
alleged.  No  claiin  of  ri</ht  to  cither  the  Lnig  or  Young 
dam  or  the  West  Fork  vas  made  by  him. 

A  final  decree  was  entered  in  the  cavse,  which  is  like- 
wise found  in  cause  No.  2036  in  this  court,  and  made 
part  of  this  record  by  reference.  This  decree  was  entered 
largely  upon  certain  stipulations  which  are  embodied 
therein.  Among  other  things,  the  decree  in  finding  four 
recited    the   ownership    by    W.    D.    Hanley    of   the    land 
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owned  and  leased  by  him  on  the  east  fork  of  Silvies 
river.  In  findings  fourteen  and  fifteen  it  found  the 
ownership  of  lands  by  Mrs.  A.  E.  Young,  and  George 
W.  Young,  in  the  northeast  quarter  of  section  thirty  and 
a  leasehold  interest  in  the  north  half  of  section  twenty- 
eight  (28),  township  thirty-two  (32)  south,  range  twenty- 
one  (21)  east.  By  finding  16  it  found  that  Hull  Hotch- 
kiss  was  the  owner  of  the  northwest  quarter  of  section 
thirty  (30),  township  twenty-three  (23)  south,  range 
tliirty-oue  (31)  east;  and  that  C.  H.  Voegtly  was  the  owner 
of  the  southwest  quarter  of  the  same  section.  By  finding 
22  it  found  that  Caspar  Luig  was  the  owner  of  certain 
land  in  section  six  (6),  township  twenty-four  (24)  south, 
range  thirty-one  (31)  east.  T>y  finding  thirty-two  (32) 
the  following  stipulation  was  recited  as  to  the  defendant 
W.  D.  Hanley: 

"It  is  hereby  stipulated  by  and  between  the  com- 
plainant, the  Pacific  Live  Stock  Company,  and  the 
defendant  W.  D.  Hanley,  that  a  decree  shall  be  en- 
tered in  this  suit  as  follows: 

First:  That  the  defendant  W.  D.  Hanley  may 
maintain  his  dam  in  the  east  fork  of  Silvies  river 
where  the  same  is  now  constructed  and  built  on  and 
across  said  river  in  section  21,  township  23  south, 
range  31  east,  Willamette  Meridian,  and  may  main- 
tain his  ditches  leading  from  said  dam  as  the  same 
are  now  constructed  and  built,  during  the  irrigating 
sea.son  of  each  year  and  at  no  other  time,  the  said 
irrigating  season  to  begin  after  the  spring  flood  of 
each  year  and  from  the  5th  day  of  ]May  of  each  year, 
and  shall  continue  from  said  time  until  the  1st  day 
of  July  of  each  year;  and  the  said  defendant,  W.  D. 
Hanley,  may  retain  the  Waters  of  said  Silvies  river 
during  said  irrigating  season  as  above  described  and 
by  means  of  the  dam  as  the  same  is  now  constructed 
in  said  river,  may  divert  and  use  so  much  thereof  by 
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means  of  his  dam  and  of  the  ditches  leadino'  there- 
from as  shall  be  necessary  to  irrigate  sections  21  and 
27  in  township  23  south,  range  31  east  of  the 
Willamette  ^kleridian,  also  all  of  section  22  except 
the  south  half  of  the  southwest  quarter  of  said  sec- 
tion, and  also  the  west  half  of  section  26,  also  section 
35,  secticm  23  and  section  25  in  said  township  and 
range. 

Second:  That  the  said  ^Y.  D.  Hanley  may  main- 
tain his  ditch  constructed  across  a  portion  of  the  land 
above  described  leading  out  of  the  east  fork  of  Si  Ivies 
river  on  the  east  side  thereof  on  the  south  half  of 
section  27  al)Ove  described  and  extending  south  east- 
erly until  it  enters  into  and  upon  the  land  of  the  com- 
plainant on  or  near  the  southwest  quarter  of  the 
southeast  (juarter  of  section  20,  township  23  south, 
range  31  east,  W.  M.,  but  shall  maintain  said  ditch 
for  the  purpose  of  draining  water  from  the  surface 
of  the  land  above  described  and  not  for  the  purpose 
of  irrigation." 

Fourth:  If  at  any  time  and  while  the  dam  of  the 
said  W.  D.  Hanley  is  open  so  that  it  does  not  obstruct 
the  flow  of  the  water  in  said  river  and  from  natural 
causes  the  waters  of  said  east  fork  of  said  Silvies 
River  shall  overflow  its  banks  upon  the  land  of  the 
said  W.  D.  Hanley,  or  naturally  run  through  (Mthcr  of 
the  ditches  of  the  said  W.  D.  Hanley  leading  from  the 
dam  of  the  said  W.  D.  Hanley  first  above  described, 
said  defendant  AY.  D.  Hanley  shall  have  the  use  and 
enjoyment  of  so  much  of  the  said  water  of  said  river 
as  may  come  upon  his  land  in  the  manner  aforesaid 
and  during  such  time  as  the  same  may  run  tluH'eon 
from  natural  causes  and  without  any  obstruction  of 
the  channel  of  said  river. 

Fifth  :  Except  as  above  provided  in  1,  2,  3,  4,  fnipru 
the  complainant  shall  have  a  decree  in  this  suit  ac- 
cording to  the  prayer  of  its  complaint.'" 

By  finding  35  the  following  stipulation  was  recited  as 
to  the  defendants  George  W.  Young  and  Mrs.  A.  E. 
Young : 
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"It  is  hereby  stipulated  by  and  between  the  com- 
plainant the  Pae-ilie  Live  Stock  OonipanY,  and  the 
defendants  Geo,  ^A'.  Young  and  Mrs.  A.  E.  Young 
that  a  decree  shall  be  entered  herein  against  the  said 
defendants  and  in  favor  of  the  complainant  as  prayed 
for  in  the  bill  of  com])laint  herein,  save  and  except 
that  said  decree  shall  provide  that  one  dam  may  be 
nuiintained  in  the  west  fork  of  Silvies  river  by  said 
defendants,  or  either  of  them,  where  the  same  is  now 
constructed  and  built  in,  over  and  upon  the  said  west 
fork  of  Silvies  river  on  the  lands  of  the  said  Mrs.  A. 
E,  Young  described  as  the  northeast  quarter  of  sec- 
tion 30,  T.  23  S.,  R.  31  E.,  W.  M.,  and  one  or  more 
ditches  maintained  in  connection  with  said  dam  by 
said  defendants  jointly  or  severally,  and  the  waters 
of  the  said  west  fork  of  Silvies  river  obstructed  and 
restricted  by  said  dam  and  diverted  by  said  dam  and 
said  ditches  during  the  irrigating  season  each  j^ear 
commencing  on  the  12th  day  of  May  each  year  and 
ending  on  the  first  day  of  July  each  year  and  at  no 
other  times,  in  sufficient  quantities  to  irrigate  the 
lands  of  the  defendants  described  as  the  northeast 
quarter  of  section  30  and  the  north  half  of  section 
29,  T.  23  S.,  R.  31  E.,  W.  M.  Said  decree  shall  fur- 
ther provide  that  the  said  defendants  (leo.  W.  Young 
and  Mrs.  A.  E.  Young  shall  have  the  use  and  enjoy- 
ment of  such  waters  as  may  flow  from  the  west  fork 
of  Silvies  river  while  the  channel  in  said  river  is  un- 
obstructed and  from  natural  causes  at  all  times  when 
the  same  shall  flow  u])on  said  lands  l)y  overflowing 
the  banks  of  said  river  or  by  flowing  through  the 
ditches  of  said  defendants  while  the  flow  of  the  water 
in  said  river  is  unobstructed  by  the  dam  of  said  de- 
fendants above  described.  Said  decree  shall  further 
provide  that  the  said  Geo,  AY.  Young  and  Mrs.  A.  E. 
Young  may  maintain  tluMr  dam  at  or  near  the  point 
where  the  same  is  now  maintained  from  the  21st  day 
of  July  to  the  23d  day  of  July,  both  dates  inclusive, 
each  year  and  by  means  of  said  dam  and  tlunr  ditches 
in  connection  therewith  may  divert  so  much  of  the 
waters  of  the  west  fork  of  Silvies  river  as  may  be 
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necessarj'  during  the  period  aforesaid  to  irrigate  such 
land  as  the  said  Geo.  W.  Young  and  Mrs.  A.  E. 
Young  may  have  in  garden  and  orchard  upon  the 
lands  above  described." 

By  finding  thirty-six  (36)  the  following  stipulation  was 
recited  as  to  Hull  Hotchkiss  and  C.  H.  Voegtly: 

"It  is  h(  reby  stipulated  by  and  between  the  com- 
plainant the  Pacific  Live  Stock  Company  and  the  de- 
fendants C.  H.  Voegtly  and  Hull  Hotchkiss  that  a 
decree  shall  be  entered  herein  against  the  said  de- 
fendants and  in  favor  of  said  complainant  as  prayed 
for  in  the  bill  of  complaint  herein,  save  and  except 
that  said  decree  shall  i)rovide  that  one  dam  may  be 
maintained  in  the  west  fork  of  Silvies  river  by  said 
defendants  or  any  or  either  of  them  at  or  near  the 
place  where  the  same  is  now  constructed  and  built 
in,  over  and  upon  the  said  west  fork  of  Silvies  river 
on  the  lands  of  the  said  Geo.  W.  Young  described  as 
the  northeast  (piarter  of  section  30,  T.  23  S.,  R.  31  E., 
W.  M.,  and  one  or  more  ditches  maintained  in  con- 
nection with  said  dam  by  said  defendants  jointly  or 
severally  and  the  waters  of  the  west  fork  of  Silvies 
river  obstructed  and  restricted  by  said  dam  and  di- 
verted by  said  dam  and  said  ditches  during  the  ir- 
rigating season  each  year  commencing  on  the  12th 
day  of  May  each  year  and  ending  on  the  1st  day  of 
July  each  year  and  at  no  other  times,  and  in  sufficient 
quantities  to  irrigate  the  lands  of  said  defendants 
described  as  follows,  that  is  to  say,  the  land  of  said 
Mrs.  A.  E.  Young  are  the  northeast  quarter  of  section 
30  and  the  north  half  of  section  29,  and  the  lands  of 
the  said  Hull  Hotchkiss  are  the  east  half  of  the  north- 
west quarter  and  lots  1  and  2  in  section  30,  and  the 
lands  of  the  said  defendant  C.  H.  Voegtly  are  the 
east  half  of  the  southwest  quarter  and  lots  3  and 
4  of  section  30,  all  in  township  23  S.,  R.  31  E.,  W.  M. 
And  said  decree  shall  further  provide  that  the  said 
defendants  Hull  Hotchkiss  and  C.  H.  Voegtly  shall 
have  the  use  and  enjoyment  of  such  waters  as  may 
flow   from   the  west   fork  of  Silvies   river   while   the 
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channel  in  said  river  is  nnobstrnc-ted  and  from  nat- 
nral  canses  at  all  times  when  the  same  shall  floAv 
upon  said  lands  by  overflowing  the  banks  of  said 
river  or  by  lloA\nng  through  th(^  ditches  of  said  de- 
fendants while  the  How  of  the  water  in  said  river  is 
unobstructed  by  the  dam  of  said  defendants  above 
described.'' 

By  finding  thirty-eight    (38)    the  following  stipulation 
was  recited  as  to  the  defendant  Caspar  Luig: 

"It  is  hereby  stipulated  by  and  between  the  com- 
plainant the  Pacific  Live  Stock  Company  and  the  de- 
fendant Casper  Luig  that  a  decree  shall  be  entered 
in  this  cause  against  said  defendant  Casper  Luig  as 
prayed  for  in  the  bill  of  complaint,  save  and  except 
that  said  decree  shall  provide  that  said  defendant 
may-  maintain  his  dam  in  the  west  fork  of  Silvies 
river  and  thereby  obstruct  the  flow  of  the  water  in 
said  west  fork  of  said  river  where  said  dam  is  now 
constructed  in  section  31,  T.  23  S.,  R.  31  E.,  W.  M., 
during  the  irrigating  season  each  year,  such  irrigat- 
ing season  to  begin  on  the  ISth  day  of  ^lay  each 
year  and  end  on  the  1st  day  of  July  each  year  and 
may  use  the  wat(n\s  of  the  ^est  fork  of  Silvies  river 
so  obstructed  during  said  irrigating  season  for  the 
purpose  of  and  in  sufficient  quantity  to  irrigate  the 
east  half  of  the  southwest  quarter  and  lots  0  and  7 
of  section  G  and  the  southeast  quarter  of  the  north- 
west quarter  and  lots  3  and  4  and  5  of  section  (>,  all 
in  T.  24  S.,  R.  31  E.,  W.  :\r.,  and  upon  no  other  lands 
and  during  no  other  period,  and  may  also  use  and 
enjoy  so  much  of  the  waters  of  said  west  fork  of 
Silvies  river  during  all  other  times  as  nuiy  flow  upon 
said  lands  or  any  thereof  in  the  natural  flow  of  the 
water  of  said  river  without  obstruction  to  the  chan- 
nel of  said  river,  and  that  said  defendant  Casper 
Luig  shall  not  be  reciuired  to  remove  the  frame  or 
skeleton  of  his  said  dam  at  any  season  but  except 
during  the  irrigating  sea.son  shall  keep  said  dam 
open  and  the  channel  of  the  river  unobstructed 
thereby." 
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Th(^  (Iccri^o  was  then  entered  in  accordance  with  these 
stipulations,  by  paragraph  eleven  (11)  as  to  W.  D.  Han- 
lej,  by  paragraph  fourteen  (14)  as  to  Mrs.  A.  E.  Young 
and  George  W.  Young,  1)y  paragraph  fifteen  (15)  as  to 
Hull  Hotchkiss  and  (\  H.  Yoegtly,  and  by  paragraph 
seventeen  (17)  as  to  Caspar  Luig.  The  decree  then  con- 
tained the  following  provision: 

"19.  That  the  defendants  W.  D.  Hanley,  *  *  * 
(\  H.  Yoegtly,  (Jeorge  ^V.  Young,  ;Mrs.  A.  E.  Young, 
*  *  *  Hull  Hotchkiss,  ('aspar  Luig,  *  *  *  and  each 
and  all  of  them  and  the  attorneys,  agents,  servants 
and  employees  of  them,  and  the  attorneys,  agents, 
servants  and  (Miiployees  of  each  of  them,  be  and  they 
and  each  of  them  are  perpetually  enjoined  and  re- 
strained and  strictlv  inhibited  from  diverting  any 
of  the  water  of  Si  hies  river  and  any  of  tlie  water 
from  the  east  fork  of  Silvies  river  and  any  of  the 
water  from  the  Axest  fork  of  Silvies  river  from  the 
channels  of  said  rivers  and  from  the  channels  of 
each  of  said  rivers,  and  that  they  be  and  they  and 
each  of  them  are  perpetually  enjoined  and  restrained 
and  strictly  inhibited  from  impeding  the  flow  of  any 
of  said  water  to  and  upon  the  lands  of  the  complain- 
ant hereinbefore  described  as  the  said  water  has 
heretofore  been  Avont  to  flow  thereon  when  not  inter- 
fered with  by  the  said  defendants  and  by  the  said 
intervenor,  either  jointly  or  severally,  and  that  they 
be  and  they  are  and  that  each  of  them  be  and  he  is 
required  to  remove  all  and  any  dams  A^hich  they  or 
either  of  them  may  have,  or  which  any  one  of  them 
may  have,  in  the  channels  of  Silvies  river  or  in  the 
channels  of  the  east  fork  of  Silvies  river  or  in  the 
channels  of  the  Avest  fork  of  Silvies  river,  and  that 
they  be  and  th(\v  are  and  that  each  of  them  be  and 
each  of  them  is  hereby  perpetually  enjoined  and  re- 
strained and  strictly  inhibited  from  rebuilding  the 
same,  or  any  thereof;  and  that  they  be  and  they  are 
and  that  each  of  them  be  and  each  of  them  hereby  is 
perpetually  enjoined  and  restrained  and  strictly  in- 
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hibited  from  iu  auy  manner  obstructing  the  flow  of 
the  waters  of  Si  Ivies  river  and  from  in  auy  manner 
obstructing  tlie  flow  of  the  waters  of  the  east  fork 
thereof  and  from  in  any  manner  obstructing  the  flow 
of  the  waters  in  the  ^^  est  fork  thereof,  and  from  ob- 
structing the  flow  of  the  waters  of  said  rivers,  or 
any  thereof,  in  all  and  in  each  of  the  channels 
thereof,  save  and  (^xcept  as  is  in  this  decree  more 
particularly  set  forth. 

"20.  That  this  decree  shall  run  in  favor  of  the 
complainant,  its  successors  and  assigns,  and  against 
the  defendants,  their  heirs,  personal  representatives, 
successors  and  assigns,  and  against  each  of  the  said 
defendants  and  the  heirs,  personal  representatives, 
successors  and  assigns  of  each  of  said  defendants; 
and  against  the  complainant,  its  successors  and  as- 
signs and  in  favor  of  the  said  defendants,  their  heirs, 
personal  representatives,  successors  and  assigns; 
and  that  the  waters  of  Silvies  river  and  the  waters 
of  the  west  fork  of  Silvies  river  and  the  waters  of 
the  east  fork  of  Silvies  river  and  the  waters  in  any 
of  the  channels  of  said  Silvies  river  and  in  any  of 
the  channels  of  the  east  fork  thereof  and  in  any  of 
the  channels  of  the  west  fork  thereof  may  be  used 
and  enjoyed  by  the  defendants  only  as  in  this  decree 
is  particularly  set  forth,  and  not  otherwise,  and  only 
at  the  times  and  in  the  places  and  for  the  purposes 
in  this  decree  set  forth,  and  not  otherwise." 


Object  of  Decree. 

It  will  be  seen  that  by  this  decree  the  defendants  were 
not  given  any  particular  amount  of  water,  but  that  they 
were  permitted  to  maintain  certain  dams  and  certain 
ditches  and  to  operate  the  same  at  certain  specific  times, 
and  that  they  were  forbidden  to  operate  them  at  other 
times  or  to  otherwise  take  or  divert  or  obstruct  any  of  the 
water  of  the  river.     The  general  plan  of  the  decree  was 
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that  from  the  breakup  iu  the  early  part  of  March  until 
the  early  part  of  May  the  defendants  should  not  obstruct 
the  flow  of  th(^  \\ater,  but  should  let  it  flow  freely  down 
to  complainant,  receiving  only  the  natural  overflow  or 
the  amount  that  ^^■ould  run  into  their  ditches  without  any 
dams  until  the  particular  dates  mentioned  in  May.  The 
only  other  limitation  put  on  the  defendants  was  the  par- 
ticular land  they  might  irrigate  and  the  particular  dams 
and  ditches  Avhicli  they  miglit  use  for  that  purpose.  It 
will  be  seen,  therefore,  that  the  decree  was  largely  in  the 
nature  of  a  regulatory-  decree,  the  idea  being  that  the  com- 
plainant would  get  the  bulk  of  its  water  during  the  spring 
floods  betw(\^n  the  first  of  March  and  the  early  part  of 
May. 


Change  of  Parties. 

Since  the  (mtry  of  that  decree  the  following  changes 
have  occurred  as  to  the  parties:  Henry  Luig  succeeded 
to  Caspar  Luig;  Carey  Thornburg  has  succeeded  C.  H. 
Voegtly  and  AMUiam  Hanley  Company  has  succeeded  to 
the  rights  of  AV.  D.  Hanley  (being  the  same  person  as 
William  Hanley  referred  to  in  these  proceedings  and  who 
is  the  president  of  the  AVilliam  Hanley  Company,  Ap- 
pellant's Printed  Record,  p.  29). 


Violations    of   Decree. 

It  being  obvious,  therefore,  under  the  terms  of  this  de- 
cree, that  the  complainant  was  entitled  to  the  unob- 
structed flow  of  the  water  of  the  river  as  against  the 
above  named  parties  during  the  month  of  March  and 
April,  1915,  except  to  the  extent  that  the  water  might 
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flow  imobstriTcted  tlicrcfroni  tliroiijili  tluMr  ditches,  we 
proceed  to  s])()^^•  llie  mauiier  in  ^^•hicll  the  decree  was  at- 
tempted to  be  ignored  and  ^^•as  violated  by  the  defendant 
W.  D.  Hanle,T,  and  others,  acting  with  him.  In  substance 
this  was  accomplished  in  the  following  manner: 

The  river  in  that  year,  during  the  ordinary  flood  period 
was  yn-y  low,  being  only  between  130  and  050  feet  per 
second,  whereas  the  years  before  it  was  between  300  and 
1700  feet  {Appellee's  Printed  Rec,  pp.  7-8).  By  the  first 
of  INIay  the  river  was  d()\An  to  about  four  hundred  and 
twenty-eight  (428)  second  feet.  During  the  period  the 
complainant  was  practically  without  water  for  the  irri- 
gation of  its  lands,  and  at  times  did  not  even  have  water 
for  cattle.  (Appellant's  Printed  Rec,  pp.  172-4,  15G. 
Appellee's  Printed  Rec,  pp.  60-1).  Things  being  in  this 
condition  the  defendant  Hanley  in  violation  of  the  decree 
put  all  of  the  boards  in  the  Luig  dam  and  diverted  all  of 
the  watcn'  of  the  west  fork  of  the  river,  amounting  to  46 
second  feet,  with  the  exception  of  about  four  feet,  which 
went  around  the  dam  (Appellee's  Printed  Rec,  pp.  8-9). 
Above  this,  on  the  same  fork,  the  same  defendant,  W.  D. 
Hanley,  claimed  to  have  acquired  an  interest  in  the  Young 
dam,  and  this  dam  was  diverting  one  and  eight-tenths 
(1.8)  feet  of  water  of  the  river  (Appellee's  Trans.,  pp. 
9-10).  At  the  same  time,  the  People's  Ditch,  on  the  same 
fork  of  the  river  was  open,  in  violation  of  the  decree  carry- 
ing four  and  three-tenths  (4.3)  second  feet  (Appellee's 
Printed  Rec,  i)p.  14-15),  and  while  the  owners  of  the 
ditch  denied  that  they  had  opened  it  and  the  defendant 
W.  D.  Hanley  admitted  that  he  would  have  used  it  if  he 
had  seen  fit,  no  satisfactory  proof  could  be  of¥ered  on 
the  hearing  as  to  \Aho  was  responsible.     Then  Thornburg, 
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an  employee  of  Hanley,  built  a  new  dam  in  section  thirty 
in  admitted  violation  of  the  decree  and  while  Hanley 
denied  any  part  in  this,  admitted  the  dam  was  "friendly" 
to  him.  (Appellee's  Printed  Rec,  p.  69).  On  the  east 
fork  of  the  river,  the  Hanley  drain  ditch  was  opened  up 
as  late  as  April  8th,  divertin<>  thirty  (30)  feet  of  water 
(Appellant's  Printed  Rec,  pp.  1J3-4).  The  Hanley  upper 
ditch  was  open  during  the  same  period  and  up  until  the 
3d  of  May,  carrying  fort}^  (40)  second  feet  (Appellant's 
Printed  Rec,  p.  94),  and  this  was  being  diverted  by  one 
board  in  the  Hanley  dam  and  brush  against  the  same, 
which  had  been  cut  and  put  against  the  same  (Appel- 
lant's Printed  Rec,  pp.  95-6).  Going  on  down  through 
the  Hanle}^  property  on  the  east  fork,  the  water  was  fur- 
ther diverted  by  "breaks  or  cuts  in  the  banks;  that  is, 
they  had  the  appearance  of  being  cut"  (Appellant's 
Printed  Rec,  p.  97).  The  first  one  was  one  thousand 
(1000)  feet  above  the  drain  ditch  and  diverted  fifty  (50) 
second  feet  of  water.  The  next  one  was  nine  hundred 
or  one  thousand  feet  below  the  drain  ditch  and  diverting 
fifty  (50)  second  feet  of  water.  Below  that  another  was 
taking  5i/>  or  6  second  feet  of  water. 

"And  then  in  section  35  there  was  another  cut,  or 
a  ditch  rather,  taking  out  there,  that  the  boards  had 
been  in.  It  was  in  very  bad  shape,  and  was  taking 
about  five  second  feet  of  water." 

And  beside  these,  there  were  numerous  smaller  ones 
that  were  not  measured.  (Appellant's  Printed  Rec,  pp. 
97-98).  Below  this,  and  in  section  3,  all  the  balance  of 
the  water  of  the  river  was  diverted  by  another  dam  in 
that  section  (Appellant's  Printed  Rec,  pp.  98-99).  This 
last  diversion  was  not  made  the  subject  of  this  contempt 
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proceeding.  It  \Yill  thus  be  seen  that  by  these  various 
methods  the  defendant  was  during  this  period  taking 
practical!}'  all  of  the  water  of  both  forks  of  the  river. 

^^>  will  now  proceed  to  show  that  each  of  the  diver- 
sions complained  of  was  in  violation  of  the  decree,  and 
that  the  attempted  justification  thereof  was  without  any 
foundation  in  law  or  fact. 


THE  LUIG  DAM  WAS  DECREED  TO  BELONG  TO  LUIG  AND  WAS 
ENJOINED  BEFORE  MAY  15th,  AND  WHETHER  HANLEY 
THEN  HAD,  OR  SUBSEQUENTLY  ACQUIRED  AN  INTEREST 
THEREIN,  IT  WAS  SUBJECT  TO  THE  DECREE  AND  ITS 
OPERATION    IN    VIOLATION    THEREOF    WAS    A    CONTEMPT. 

The  decree,  in  the  original  case,  found  that  this  dam 
belonged  to  Luig,  and  he  was  permitted  to  use  it  at  cer- 
tain times  only  for  the  irrigation  of  certain  laud.  The 
defendant  W.  D.  Hanley  put  in  no  claim  to  it,  or  any 
right  to  irrigate  any  land  by  it,  or  any  right  to  irrigate 
any  land  from  the  west  fork  of  the  river.  He  now  claims 
that  he  owned  it  long  before  the  original  suit  was  com- 
menced in  1899  or  the  final  decree  was  entered  in  1901, 
and  the  District  Court  held,  first :  that  his  claim  of  owner- 
ship was  apparently  without  any  foundation  whatever, 
and,  secondly,  if  he  had  any  ownership  or  right  in  it  it 
was  his  duty  to  set  it  up  in  the  original  case,  and  not 
having  done  so,  he  is  barred  from  doing  so  at  the  present 
time,  and  from  operating  it  at  times  not  permitted  by  the 
decree.     The  testimony  on  this  subject  was  as  follows: 

John  (tilfirst,  superintendent  of  plaintiff,  testified  that 
every  year  he  went  up  and  do\\n  the  river  to  see  if  the 
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dams  are  in  at  any  time  they  should  not  be  in  according 
to  the  decree,  and  that  he  had  never  known  the  Luig  dam 
to  be  used  for  irrigating  prior  to  the  time  permitted  by 
the  decree  until  the  year  1915  (Appellant's  Printed  Rec, 
pp.  161-2). 

Ben  Neicman,  foreman  of  the  plaintiff,  testified  that 
every  year  he  went  up  and  down  the  river  for  the  purpose 
of  ascertaining  whether  any  dams  were  in  during  the 
time  that  the  decree  provides  that  the  river  shall  be 
opened,  and  prior  to  the  year  1915  he  had  never  known 
of  the  Luig  dam  to  be  maintained  in  the  river  prior  to  the 
time  allowed  by  the  decree  (Appellant's  Printed  Rec,  p. 
174). 

The  witness  Henry  Lidg  testified  in  regard  to  this  dam 
as  follows:  The  original  Luig  dam  was  put  in  by  Sam 
Voegtly  in  1886.  The  Luigs  got  it  2-3  years  after.  From 
that  time  until  the  death  of  Caspar  Luig  the  Luig  brothers 
used  it,  and  since  Caspar  Luig's  death  Henry  Luig  used  it. 
The  new  dam  was  put  in  in  1901,  1905  or  1906,  and  that 
was  when  Hanley  first  got  an  interest  in  it.  (Appellant's 
Printed  Rec,  pp.  310-313). 

The  same  witness  further  testified  that  neither  himself 
nor  Hanley  had  ever  prior  to  the  year  1915  operated  the 
dam,  excepting  during  the  time  allowed  by  the  decree. 
.  His  testimony  on  this  subject  was  as  follows : 

Q.  Now,  Mr.  Luig,  ever  since  you  have  had  charge 
of  the  property,  you  know  when  you  put  the  boards 
in.     What  time  of  the  year? 

A.     The  15th  of  April. 

Q.     The  15th  of  May,  isn't  it? 

A.     The  15th  of  May — about  there,  yes. 
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Q.  Do  you  ever  put  the  boards  in  before  the  15th 
of  May?     A.     Hanley  fixed  it. 

Q.  Hacc  you  ccer  put  the  hoards  in  before  the 
15th  of  May?    A.     No,  I  helieve  not. 

Q.  Do  you  know  when  Mr.  Hanley  put  the  boards 
in  the  dam  this  year?    A.     No,  I  don't, 

Q.     Did  you  ever  let  him  do  that  before? 

A.     I  don't  know. 

Q.  WeJt,  did  you  ever  tet  hiui  do  it  hrfore  this 
year?    A.     No,  I  didn't. 

Q.     AVelt,  did  he  ever  do  it  before  this  year? 

A.  No,  he  never  done  it.  (Appellee's  Printed 
Record,  pp.  155-6). 

In  the  affidavit  of  Hanley  in  the  contempt  matter  he 
states : 

"The  said  dam  was  originally  constructed  by  Peter 
Stenger  for  the  purpose  of  irrigating  section  31  from 
the  waters  of  Silvies  river,  which  section  Stenger  at 
that  time  had  under  lease  from  Charles  Altschul, 
forming  a  part  of  what  is  known  as  the  old  Wagon 
Road  Land  Grant,  and  neither  Stenger  as  lessee  of 
said  section  nor  Altschul  as  the  owner  thereof  were 
parties  to  this  suit,  nor  to  the  decree  in  question.  I 
succeeded  to  Stenger  in  the  lease  of  said  section  in 
1898,  according  to  my  present  belief,  but  at  any  rate 
before  the  commenment  of  this  suit  and  before  the 
entry  of  this  decree,  and  succeeded  to  Stenger's  in- 
terest in  said  dam  in  section  31  for  the  purpose  of 
irrigating  said  section  31,  and  as  before  stated  I 
was  not  made  a  party  to  this  suit  as  lessee  of  said 
section  31,  nor  was  Charles  Altschul,  the  owner  in 
fee  simple.  On  July  1,  1903,  the  said  section  31  was 
sold  by  the  said  Charles  Altschul,  by  mesne  convey- 
ances, to  the  William  Hanley  Company,  and  during 
every  year  hereinbefore  mentioned,  towit :  from  the 
time  of  the  Peter  Stenger  lease  long  before  this  suit 
and  this  decree,  the  said  dam  has  been  used  by  the 
lessees  or  owners  of  section  31  for  the  irrigation 
thereof  without  the  intermission  of  a  single  season 
until   the  present   time.     That  about   the  time  I  ac- 
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quired  the  lease  of  section  31,  and  certainly  Jong 
before  the  comurencenieut  of  this  suit  or  the  cntrij  of 
this  decree,  I  constnuted  a  new  dam  in  the  place  of 
the  old  Steiiger  dam,  which  new  dam  is  the  dam 
here  in  (iiiestioii  and  which  was  referred  to  in  the 
decree.  Caspar  Luig,  the  predecessor  in  interest  of 
Henry  Luig,  assisted  in  the  construction  of  said  new 
dam  and  iixis  hjj  >ne  alloired,  in  consideration  thereof, 
a  joint  interest  in  said  dam  for  the  purpose  of  water- 
ing his  holdings  in  section  6,  particularly  described 
in  the  complaint  and  the  decree,  towit :  The  east 
1/2  of  the  SWVi  and  lots  6  and  7  and  the  SEy4  of 
the  NWV4  and  lots  3,  4  and  5,  all  of  section  6,  T.  24 
S.,  R.  31  E. ;  and  the  said  Luig  also  used  said  dam 
for  the  purpose  of  diverting  water  to  irrigate  other 
lands  not  mentioned  in  said  decree  and  as  I  am  in- 
formed and  believe  and  so  state  and  according  to  the 
best  of  my  recollection  such  dam  has  so  been  used 
every  year  ever  since  said  construction,  prior  to  the 
decree,  without  intermission.  I,  therefore,  state  to 
the  court  under  oath,  as  a  purgation  of  the  alleged 
complaint  that  in  ordering  the  said  Carey  Thornburg 
to  put  the  boards  in  said  dam  as  charged  in  the  first 
article  of  the  complaining  affidavit,  I  did  what  I  had 
been  doing  continuously  long  prior  to  tlie  decree  and 
under  the  belief,  as  advised  hj  counsel,  that  my  right 
so  to  do  and  my  right  to  continue  to  irrigating  sec- 
tion 31  was  a  right  of  the  William  Hanley  Company 
as  successor  in  interest  to  Charles  Altschul,  the 
owner  of  section  31,  and  was  in  no  wise  affected  by 
said  decree."'     (Appellant's  Printed  Rec,  pp.  33-4). 

Mr.  Hanley's  testimony  on  this  subject  was  as  follows : 

"Mr.  Hanley,  by  the  first  article  of  the  informa- 
tion against  you  in  this  proceeding,  you  are  charged 
with  aiding  and  abetting  Henry  Luig  in  taking  water 
out  of  the  west  fork  of  Silvies  river  by  means  of  what 
is  known  as  the  Luig  dam,  here  so  called,  being  in 
section  31,  township  23  south,  range  31  east,  from 
the  loth  of  May  till  the  1st  of  July— no,  about  the 
month  of  April  of  this  year.     I  wish  you  would  state 
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whether  you  eoiis])ired  witli  Luiji,  or  aujbod^'  else  in 
this  matter,  or  what  interest  Liiig  had  in  it? 

A.  I  haven't  seen  Mr.  Luig  only  about  once  in 
three  or  four  years.  I  got  some  cattle  of  him  this 
spring,  but  as  far  as  this  dam  is  concerned,  he  had 
nothing  to  do  with  putting  the  boards  in  and  closing 
it  up.  This  is  not  a  Luig  dam,  it  is  the  real  31  dam, 
and  belongs  to  31.  Mr.  Luig's  right  in  this  dam 
commenced,  I  would  say,  about  1000,  that  they  helped 
me  construct  the  present  dam  that  is  in  there,  as  a 
matter  of  accommodation,  additional  right  to  the 
dam  that  they  had  down  at  their  place.  They  had 
a  dam  at  their  house,  about  half  way  through  Sec- 
tion 6,  I  tliiuk  is  Avhere  the  Luig  dam  really  is. 

Court.  This  dam  then  is  your  dam  and  not 
Luig's?     A.     Yes,  it  is  the  31  dam. 

Court.  Did  yon  claim  it  was  your  dam  at  the 
time?  A.  Wet  J,  I  claim  it  noiv  as  my  dam  as  the 
William  Hanley  Coin  pa  ay,  as  the  owner  of  31. 

Court.     Section  31. 

A.  This  dam  originally,  the  construction  of  a 
dam  in  31  commenced  back  in  the  latter  part  of  the 
eighties. 

Q.  Who  built  it  first?  A.  Pete  Stenger  built  the 
first  dam  on  31. 

Court.     Was  that  prior  to  this  litigation? 

A.  Prior.  About  1887,  I  think  it  dates.  The  liti- 
gation commenced,  the  commencement  of  this  was 
about  1900. 

Q.  And  from  the  Stenger  ownership  to  what 
ownership  did  it  pass? 

A.     It  passed  to  me  under  lease. 

Q.     Well,  you  mean  the  dam  under  lease? 

A.     The  section. 

Q.     Pete  Stenger  had  31  leased,  did  he? 

A.     Had  31  leased. 

Q.     From  whom? 

A.  From  the  Willamette  Valley  &  Cascade  Moun- 
tain Wagon  Road  Company. 

Q.     What  was  the  purpose  of  building  this  dam? 

A.     It  was  to  spread  the  water  on  31  to  irrigate  it. 
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Q.  ^^'as  thai  its  origiual  purpose  of  construc- 
tion?   A.     Yes,  sir. 

Q.  Well,  now,  to  J^ten<i('r  yon  succeeded,  as  suc- 
ceeding to  his  hnise?     Did  1  understand  right? 

A.     Yes,  to  his  lease. 

Q.  Was  this  dam  tliat  is  in  (luestion  here  today 
tlie  same  identical  i)hysical  dam  that  was  there  orig- 
inally? 

A.  No,  it  is  not.  It  is  further  down  than  the  orig- 
inal dam. 

Q.     Well,   when    was  this  one  put  in? 

A.     This  one  was  put  in,  I  would  say,  in  1898. 

Q.     Refore  the  decree? 

A,     Yes,  before  any  litigation. 

Q.  This  dam  was  in  existence  at  the  time  of  the 
decree?     A.     Yes. 

Q.  When  did  Luig  get  an  interest  in  using  water 
diverted  by  this  dam?     A.     In  1898. 

Q.     For  what  consideration? 

A.  OJi.  just  r/.v  ((  )iiaffrr  of  a.^.'^i.'^tinf/  mc  in  putting 
it  in. 

Court.  How  much  of  his  land  is  watered  from 
that  diversion. 

A.  Why,  I  never  followed  that  out  in  detail.  As 
a  matter  of  fact,  he  could  irrigate  all  of  it  from  it, 
because  it  would  be  above  it.  The  gravity  would 
irrigate  all  of  it,  but  I  wouldn't  say  how  much  of  it 
does  actually  irrigate,  but  I  think  practically  all  of 
it. 

Q.  Well,  now,  so  far  as  this  contempt  is  con- 
cerned, the  putting  in  of  those  boards  in  the  month 
of  April  you  assumed  the  entire  responsibility  of? 

A.     Yes,  sir. 

Q.  And  exonerate  Luig?  A.  Yes,  sir."  (Appel- 
lant's Printed  Record,  pp.  184-188). 

On  cross-examination  he  further  testified  as  follows: 

"Q.  When  was  the  time  you  first  got  the  control 
of  this  dam  in  31?    A.     I  think  in  1898. 

Q.     And  Mv.  Luig  was  also  using  it  then,  was  he? 
A.     Mr.  Luig  assisted  me  in  putting  it  in. 
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(}.  That  was  the  first  you  had  anythiug  to  do  with 
it,  wlieii  you  put  in  this  particular  dam? 

A.  We  were  re-puttin<;  iu  a  dam  Avhicli  was  above, 
known  as  the  old  Stenger  dam,  which  was  specially 
the  31  dam. 

Q.  You  put  iu  a  dam,  as  I  understand  it,  at  the 
very  point  where  this  dam  is  now,  in  Section  31,  in 
1898.     Is  that  what  1  understand  you  to  mean? 

A.     In  1898,  I  say  that  from  memory. 

Q.  You  say  there  had  been  an  older  dam  at  some 
other  point?     A.     Yes. 

(}.     AMiere  was  that?     A.     It  was  above. 

Q.     How  far  above?     A.     Oh,  a  quarter  of  a  mile. 

Q,     A  quarter  of  a  mile? 

A.     Between  a  quarter  and  a  half,  probably. 

Q.  That  would  be  up  very  close — it  is  in  the  same 
section?     A.     All  in  the  same  section,  yes. 

Q.     That  had  washed  out,  had  it,  or  what? 

A.     Washed  out. 

Q.  And  which  Mr.  Luig  helped  you  put  this  dam 
in,  or  which  Mr.  Luig  did  you  help  put  it  in,  which- 
ever it  was?    A.     Caspar  and  Henry. 

Q.     They  both  worked  on  it,  did  they? 

A.     Partially. 

Q.  Had  they  had  anything  to  do  \n  itli  the  Stenger 
dam  before  that?     A.     I  don't  know  as  they  had. 

Q.  Your  understanding  was  that  they  had  not, 
as  I  understand  it? 

A.  Well,  I  would  say  that  probably  they  had,  and 
probably  they  had  not. 

Q.  How  did  they  come  to  help  you,  or  how  did 
you  come  to  help  th('m,  whichever  it  was? 

A.  At  our  own  initiative  and  suggestion  that  we 
put  it  in.  I  think  that  Caspar  Luig  that  year  rented 
the  northeast  quarter  of  Section  28,  and  he  was 
rather  a  frefjuent  visitor  at  the  Belle-A  Ranch,  and 
we  put  it  in  that  spring  temporarily. 

Q.  You  understood  that  he  claimed  a  right  there 
to  the  whole  dam? 

A.     Yes,  I  understand  that  he  has  a  right  there. 

Mr.  Wood.  You  are  talking  about  the  old  Stenger 
dam  now?    A.     Well — 
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Mr.  Wood.  He  is  talking  about  th(^  old  Stenger 
dam. 

A.  1  would  put  that  more  this  way:  that  pretty 
near  any  of  the  neighbors  that  wanted  a  right,  or  an 
interest  in  any  of  those  things,  why,  they  could  al- 
ways have  them. 

(i.  Was  there  any  dam  at  this  point  where  this 
new  (lam  was  put  in,  at  th"  time  you  put  it  in? 

A.     No,  there  was  no  dam  there  then. 

Q.  Didn't  you  say  in  the  opening  of  your  testi- 
mony— 

A.  I  don't  know,  Mr.  Tread  well,  but  what  maybe 
the  first  dam  that  we  put  in  was  higher  up  than 
where  the  present  one  is.     I  wouldn't  be  right  sure. 

(^     Have  you  rebuilt  it  since?     X.     Yes. 

Q.     When  did  you  rebuild  it? 

A.  I  think  probably  the  second  year  after  we  put 
it  in. 

(i.  AMiat  year  do  you  think  that  would  be — about 
1900?     A.     1899. 

Q.  AVell,  didn't  you  say  in  your  opening  testi- 
mony that  Mr.  Luig  had  no  interest  in  this  dam 
until  1900? 

A.  A\'ell,  I  don't  know,  Mr.  Treadwell,  hut  Mr. 
Jjiiif/  oitUj  Jki.s  a  ii('i(/Jih()i\s  r'uflit  in  if.  That  dam  be- 
longs to  section  31. 

Q.  AWdl,  I  am  asking  you  what  you  testifit^l  to. 
Didn't  you  testify,  when  you  started  off  your  testi- 
mony, about  this  Luig  dam,  that  Mr.  Luig's  interest 
in  that  dam  dated  from  1900? 

A.  Well,  I  think  .Mr.  Luig's  interest  in  it  dates 
earlier  than  that,  l)ecause  whenever  we  did  do  the 
first  work,  why  he  had  an  interest  in  it. 

Q.  You  also  think  that  he  had  an  interest  before 
you  did  the  first  work,  in  the  old  dam  that  you  were 
replacing? 

A.  Oh,  no.  That  dam  serves  two  sections,  you 
know,  31  and  5  is  served  from  that  dam. 

Q.  At  any  rate,  your  statement  here  that  his  first 
interest  was  in  1900  is  not  right?     Is  that  right? 
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A.  Well,  I  wouldn't  say  that,  Mr.  Treadwell. 
^Alleuever  we  done  the  first  work  together,  Mr.  Luig 
had  a  neighbor's  interest  in  that  dam. 

(},  When  did  you  rebuild  it  again,  if  you  have 
rebuilt  it  since?    A.   No,  no. 

Q.  So  it  was  there  in  1898?  Then  you  rebuilt  it 
again  in  1899  or  1900?    Is  that  as  I  understand? 

A.  Somewhere  along  there.  I  may  be  a  year  be- 
hind on  my  first  statement. 

Q.  You  know,  don't  you,  that  Mr.  Luig  all  this 
time  has  been  operating  this  dam  under  this  decree, 
ever  since  that?    A.     No,  Mr.  Luig  has  not. 

Q.     He  has  not?     A.     No. 

Q.  Mr.  Luig  has  never  touched  the  dam,  I  sup- 
pose?   A.     Oh,  he  probably  has. 

Q.  He  probably  has,  or  probably  hasn't — which 
is  it? 

A.  We  haven't  been  restricted  with  this  dam,  and 
we  haven't  had  any  special  time  of  putting  it  in.  This 
dam  has  been  put  in  by  us,  whenever  we  wanted  to 
put  it  in. 

Q.  You  mean  to  .sai/,  Mr.  H unlet/,  that  ever  since 
this  decree  has  been  entered,  ijou  ha^ve  absolute] ij  dis- 
regarded the  decree  as  to  ttiis  Luig  data? 

A.     Every  year,  Mr.  TreadweJJ. 

Q.     Every  year?     A.     Every  year. 

Q.  You  just  simply  and  absolutely  disregarded 
the  decree  altogether? 

A.  Every  year  that  dam  has  been  put  in  by  us, 
and  it  has  had  no  care  about  dates.  Now,  it  might 
have  went  some  years  way  over — I  don't  know — be- 
cause I  have  never  given  an  order  that  this  dam  was 
under  the  decree  at  all. 

Q.     What  land  did  it  irrigate  since  that  time? 

A.  31  and  5.  Noav,  I  think  to  clear  this  thing 
up  a  little — 

Q.  You  can't  clear  it  up  with  me,  Mr.  Hanley, 
the  least  bit,  except  by  answering  my  question. 

A.  Maybe  I  can  with  the  court,  Mr.  Treadwell. 
I  have  a  reason  for  disregarding  that.  I  have  a  rea- 
son for  disregarding  it. 
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Q.  I  am  asking  you  this  question,  Mr.  Hanley: 
It  ii'iij^ated  the  lower  part  of  section  31  and  section 
i),  did  it  not?    Isn't  that  a  fact?    A.     Yes. 

Q.     And  section  5?    A.     Yes. 

Q.     You  also  own  Section  5,  don't  you?    A.     Yes. 

Q.  We  will  come  to  that  in  a  moment.  Now, 
this  dam  is  in  very  low,  away  down  in  the  lower  part 
of  Section  31,  is  it  not?    A.     Pretty  well  down,  yes. 

Q.  About  how  much  of  Section  31  does  the  water 
that  floods  out  from  that  dam  irrigate? 

A.  Oh,  that  dam  affects  31  two-thirds  of  the 
way  up. 

Q.  Who  operated  the  dam  since  the  decree  in 
this  case?     Who  put  the  boards  in? 

A.  Well,  I  wouldn't  want  to  go  back  further  than 
Mr.  Thornburg,  without  giving  it  a  little  special 
thought. 

Q.  How  long  has  Mr.  Thornburg  been  employed 
by  you  there? 

A.     I  would  say  just  off-hand,  about  four  years. 

Q.  About  four  years.  And  before  that  did  you 
have  anything  to  do  with  it  at  all?    A.     Oh,  yes. 

Q.     Well,  who  operated  the  dam  then? 

A.  I  will  try  to  work  up  that  detail,  if  I  will  be 
given  a  little  time. 

Q.  You  can't  work  it  up  better  than  right  now, 
for  me,  Mr.  Hanley.     A.    ^^'ell,  I  haven't  got  it. 

Q.  Have  you  ever  put  those  boards  in  that  dam 
before  this  year  yourself,  outside  of  the  time  per- 
mitted by  the  decree? 

A.  Well,  now,  Mr.  Treadwell,  I  will  t(^ll  you.  It 
has  been  a  long  time  since  I  put  in  any  boards,  or 
did  any  such  work. 

Q.  Well,  you  can  answer  that  yes  or  no.  We 
will  get  the  rest  of  it? 

A.     I  would  say  no. 

Q.  Have  you  ever  been  there  and  ordered  it  done 
before  this  year?     A.     Yes. 

Q.     Now,  what  year  did  you  do  that? 

A.     You  mean  right  at  the  dam? 

Q.     Yes.     A.     Right  at  the  dam? 
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Q.  Yes,  or  that  you  know  that  the  boards  were 
put  in  at  any  time  when  it  was  not  permitted  by  this 
decree? 

A.  Well,  I  don't  know,  Mr.  Treadwell,  that  I  can 
state  any  specific  time.  1  have  given  an  order  on 
this  dam  that  is  regardless  of  any  decree. 

Q.  You  specificall}^  told  your  people  to  disregard 
the  decree  so  far  as  that  dam  was  concerned? 

A.     No,  I  have  not,  no,  sir. 

Q.     I  want  to  know  what  you  mean?    A.     No,  sir. 

Q.     What  did  you  tell  them? 

A.  The  only  object  in  putting  it  in  would  be  if 
we  need  water. 

Q.  What  3^ou  are  telling  the  court  is  that  that 
dam  has  been  used  every  3^ear  during  the  time  that 
it  was  prohil)ited  specifically  by  the  decree  in  this 
case? 

A.  Well,  that  dam  has  been  used  every  year,  Mr. 
Treadwell — every  year  since  the  decree,  and  before, 

Q.     Why,  sure.     ^A'e  all  know  that,  Mr.  Hanley. 

Court.  That  is  again  indefinite.  I  should  think 
the  time — 

Mr.  Treadwell.     Yes,  the  time  is  the  whole  thing. 

Q.  There  is  no  (juestion  about  this  dam  being 
used,  Mr.  Hanley,  every  year.  I  am  asking  you,  has 
this  dam  been  used  before  the  time  the  decree  per- 
mitted it  to  be  used,  on  the  12th  of  May  or  the  15th 
of  May,  I  believe  it  is,  by  this  decree?  That  is  Avhat 
I  am  asking  you. 

A.  Well,  I  am  not  prepared  to  state  right  now, 
Mr.  Treada:eU,  ^>iit  f  n'i^^  -"^^y  H''-'^  ^^>  make  it  plain, 
iliat  I  did  order  Hie  hoards  pat  in  tlris  year. 

i}.     1  know  you  did  this  year.     A.     Y^es. 

(}.  But  outside  of  this  year,  you  wouldn't  say 
that  anybody  violated  this  decree  in  regard  to  that 
dam?     A.     Oh,  my,  yes. 

Q.     You  would?     A.     Yes. 

Q.     Well,  now,  who? 

A.  The  violation,  if  it  was  not  technical,  it  was 
in  other  way  that  aa'c  have  been  under  the  impression 
— that  I  have  personally  been  under  the  impression 
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— and  would  give  an  order  any  time  that  we  would 
put  in  the  hoards  in  tlie  dain  any  time  that  we  wanted 
water. 

Q.  /  (OH  <fsl,-in(/  i/oii  flic  (/ik'-sHoh:  ('an  i/oi(  .state 
any  person  HkiI  crcr  put  the  honrd.s  in  that  dani  be- 
fore the  time  pcrniitted  hi/  I  he  Irrnis  of  that  deeree, 
e.reept'uuf  this  year? 

A.     WCtt.  I  iron't  stale  it  non\  Mr.  Treadivell. 

Q.      Yon  can't  slate  it  noir,  ean  yoa.^    A.     No,  6'i/'." 

(Appelhiut's  Printed  Kecord,  pp.  222-230). 

It  will  he  .seen  from  tliis  teslimony  that  Gilerest,  the 
superintendent  of  plaintiff,  Newman,  the  foreman  of  the 
plaintiff,  and  Luii;-,  the  owner  of  the  dam,  all  testified 
that  this  dam  had  only  heen  used  in  accordance  with  the 
decree  until  the  j'^ear  1915,  and  that  when  the  witness 
HanJey  was  finally  pressed  he  A^as  unahle  to  testify  that 
the  boards  had  ever  been  put  in  the  dam  before  that  time 
in  any  year  except  that  year. 

Hanley  now  claims  that  he  Avas  a  tenant  of  section 
thirty-one  (31)  from  1898  to  1903,  when  the  William  Han- 
ley Company  became  the  owner  of  the  land  (Appellant's 
Printed  Rec,  p.  33),  and  that  ever  since  it  has  been  the 
owner  of  the  land  and  claims  that  he  acquired  his  interest 
in  this  dam  while  a  tenant  in  1898.  He  set  up  his  right 
as  tenant  in  laud  on  the  east  fork  (Appellant's  Printed 
Rec,  p.  5),  but  did  not  set  up  any  right  in  this  dam.  If 
he  had  any  right  in  this  dam  acquired  while  lessee,  such 
right  was  his  own  property  and  not  the  property  of  the 
owner  of  the  land,  and  he  was  entitled  to  set  it  up  and 
have  it  protected,  and  it  is  doubtful  whether  such  a  right 
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ever  became  appiirteuaut  to  the  laud  or  the  property  of  the 
owner  of  the  land. 

^^mith  V.  Duff,  23  Mout.  05,  24  Mont.  30; 

Cooper  V.  Shannon,  36  Colo.  98,  85  Pae.  175,  111 
L.  R.  A.  95 ; 

Suyrc  V.  JoJui.son,  33  Mont.  15;  81  Pae.  329; 

Seaward  v.  /*.  L.  *S.  Co.,  49  Or.  157,  88  Pae.  903; 

2  Kin II CI/  oil  ln\  tt-   Watrr  Rights,  See.  089. 

If  he  failed  to  set  it  up  he  w  ould  be  barred  as  tenant  from 
asserting  it. 

JosshjH  V.  Dalij,  15  Idaho  137 ;  90  Pao.  508. 

The  evidence  showt^d  that  the  so-called  Stenger  dam  was 
half  a  mile  further  up  the  river  than  the  Luig  dam,  al- 
though Hanley  tried  to  make  it  appear  that  Stenger  built 
the  Luig  dam,  and  Luig  testified  that  Hanley  had  nothing 
to  do  with  the  Luig  dam  until  after  the  William  Hanley 
Company  purchased  section  thirty-one  (31)  (Appellant's 
Printed  Rec.,  pp.  311-12).  From  the  time  of  the  decree 
until  1915  the  dam  was  operated  in  accordance  with  the 
decree  according  to  all  the  witnesses.  Under  these  cir- 
cumstances, the  court  was  fully  justified  in  holding  that 
his  claim  of  title  to  this  dam  prior  and  superior  to  the  de- 
cree was  without  any  substantial  foundation,  and  that  any 
right  that  the  William  Hanley  Company  has  it  got  by 
helping  in  the  reconstruction  of  the  dam  in  1904,  and  that 
it  therefore  took  its  interest  subject  to  the  decree. 

Ahlers  v.  Thomas.  24  Nev.  407;  50  Pae.  93; 

Lake  v.  Superior  Court,  105  Cal.  182; 

Batteriiiaii  v.  Finn,  34  How.  Pr.  108; 

State  y.  Dist.  Court  (Mont.)  80  Pae.  798. 
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Moreover,  if  Hanley  did  tuqiiire  any  interest  in  the 
dam  before  the  decree,  and  tlie  o^^•ner  of  the  land  subse- 
quently obtained  that  title,  it  obtained  it  from  Hanley,  and 
if  Hauler's  title  was  subject  to  the  decree  by  reason  of  the 
fact  that  he  was  a  pai-ty  to  the  suit,  it  remained  subject 
thereto  when  it  passed  to  the  owner  of  the  land.  This  en- 
tirely distinguishes  the  case  from  the  case  of 
Josshjn  V.  Dull/,  supra. 

In  tiiat  case  the  original  water  right  was  acquired  not 
by  the  tenant,  but  by  the  owner  of  the  land,  and  it  was 
sought  to  bind  the  tenant  who  sul)se(iuently  became  owner, 
by  a  judgment  against  him,  while  tenant.  It  would  be 
ridiculous  to  say  that  the  landlord  would  get  a  better  title 
to  an  improveuunit,  such  as  a  dam,  put  upon  the  land  by  the 
tenant,  than  tlie  tenant  himself  had,  and  although  the  ten- 
ant held  his  title  thereto  subject  to  agreement  or  decree, 
that  the  landlord  by  operation  of  law  woukl  succeed  to  it 
free  of  such  limitation. 


II. 

THE  YOUNG  DAM  COMPLAINED  OF  IN  THIS  CASE  WAS  BUILT 
AND  OPERATED  IN  VIOLATION  OF  THE  DECREE  AND  ANY 
INTEREST  THAT  THE  DEFENDANT  HANLEY  HAS  IN  IT 
HE  ACQUIRED  WITH  THE  KNOWLEDGE  THAT  IT  WAS  SO 
BUILT  AND   OPERATED. 

It  will  be  noted  that  the  decree  permits  the  maintenance 
of  the  Young  dam  for  the  joint  use  of  the  Young  property, 
the  Hotchkiss  property  and  the  Voegtly  property  (now 
the  Thornburg  property).  The  dam  referred  to  in  the 
decree  was  situated  about  one  thousand  (1000)  feet  south 
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of  the  uoi'th  line  of  section  thirty,  whereas  the  ditches 
above  it  took  out  uear  the  north  line  of  section  thirty. 
It  appears  that  in  about  the  year  1907  Georj»e  W.  Young 
abandoned  tlie  oUl  dam  and  constructed  a  new  dam  on 
the  north  line  of  section  30  and  this  matter  became  the 
subject  of  a  contempt  proceedinj»  against  him,  wliich 
Judge  Bean  decided  the  first  day  of  April,  1912,  and  in 
his  opinion  Judge  Bean  said : 

"There  is  another  feature  in  reference  to  Young's 
conduct  that  ought  not  to  pass  unnoticed,  although 
it  is  not  specifically  charged  as  a  violation  of  the 
decree  in  the  petiti<m  filed.  His  dam  went  out  in 
1907.  About  that  tinte  or  shortly  before  he  built 
another  dam  at  the  expense  of  Hanley  near  his  north 
line  and  some  distance  above  the  old  dam,  and  con- 
structed a  new  ditch  along  his  north  and  east  line 
and  onto  section  29,  throwing  the  dirt  therefrom  on 
his  side  of  the  ditch,  making  a  leA^^e  or  embankment 
to  prevent  his  land  from  being  overflowed.  He  used 
a  part  of  the  water  through  this  ditch  for  irrigation 
and  permitted  the  remainder  to  go  down  to  Hanley's 
land,  and  this  he  clearly  had  no  right  to  do  under 
the  terms  of  the  decree.  He  claims  that  since  the 
decree  he  has  changed  the  character  of  his  cultivation 
and  uses  only  about  25  per  cent  as  much  water  as 
he  did  at  the  date  of  the  decree,  and  he  seems  to 
think  he  had  a  right  to  permit  Hanley  or  some  one 
else  to  use  the  remainder  without  violating  the  de- 
cree. But,  as  already  stated,  his  rights  are  defined 
in  the  decree.  By  it  he  is  not  entitled  to  any  definite 
quantity  of  water  but  only  sufficient  to  irrigate  the 
described  lands,  and  if  by  reason  of  a  change  in  the 
character  of  his  cultivation  he  now  uses  less  water 
than  he  did  at  the  date  of  the  decree,  he  must  let 
the  surplus  go  down  the  stream  as  it  is  wont  to 
flow,  and  cannot  permit  its  use  by  another  without 
violating  the  decree."  (Appellant's  Printed  Rec, 
p.  336). 
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Tlif'  defendant  HfniJcij  in  his  affidavit  filed  in  answer  to 
the  order  to  sh()\\'  cause  herein  made  the  following  state- 
ments in  regard  to  the  Young  dam : 

"II. 

Answering  paragraph  II  of  the  complaining  affi- 
davit, I  say  as  before  that  I  have  never  had  any  con- 
versation with  George  Young,  Hull  Hotchkiss,  C.  H. 
Voegtly,  or  any  of  them,  as  to  their  management  of 
the  dam  referred  to  in  the  affidavit,  or  diversion  of 
water  from  Silvies  river  this  year,  and  have  neither 
directly  nor  indirectly'  encouraged  them  to  any  vio- 
lation of  the  decree,  or  to  any  act  whatever  in  the 
premises.  That  while  I  wish  to  be  em])hatic  in  the 
foregoing  statement  that  I  have  neither  directly  or 
indirectly,  nor  by  advice  or  encouragement,  taken  a 
drop  of  water  from  Si  Ivies  river  this  year  by  said 
Young  dam,  I  wish  to  be  entirely  frank  with  the 
court  and  state  that  I  consider  myself  the  actual 
owner  of  said  dam  by  purchase  from  Young,  and  I 
purchased  said  dam  for  the  purpose  of  using  it  to 
divert  water  from  the  river  to  irrigate  section  29, 
and  section  29  stands  in  exactly  the  same  category 
and  relation  as  section  31  referred  to  in  the  preced- 
ing article,  namely,  it  is  a  Charles  Altschul  or 
Wagon  Road  section,  which  was  in  no  way  involved 
in  this  suit  or  this  decree,  and  has  since  this  decree 
by  mesne  conveyances  been  acquired  by  the  William 
Hanley  Company.  That  iiittil  yesterday,  the  2Qth 
(Jay  of  April,  1915,  icJien  the  coin  plain  lug  affidarit 
ma>i  served  upon  me  in  Portland,  Oregon,  I  Jtad  no 
knowledge  of  tJie  (Jeo.  W.  Young  contempt  proceed- 
ings, or  that  he  had  been  ordered  to  remove  said  dam 
or  purge  himself  of  contempt  by  payliig  costs.  I  am 
advised  by  counsel  that  the  said  decree  in  the  con- 
tempt proceedings  against  said  Young  does  not  speci- 
ficall^"  require  said  Young  to  remove  said  dam,  but 
only  to  refrain  from  obstructing  the  flow  of  the  river 
except  as  permitted  by  the  decree,  and  to  pay  costs. 
However,  to  make  this  point  absolutely  clear,  I  wish 
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to  repeat  that  tlxnigh  I  parchased  the  Yoiinc/  dam 
ill  good  faith  and  in  entire  if/iioraiice  of  aiiij  deerec 
ayainst  it  or  Young,  I  have  uot  used  it,  uor  incited 
anyone  to  use  it,  and  did  not  Icuow  it  had  been  used 
this  year."     (AppeHant's  Printed  Ree.,  pp.  35-36). 

It  will  be  noticed  by  this  that  Hanley  there  claimed 
that  after  Young  had  built  the  dam  he,  Hanley,  had  pur- 
chased the  same  from  him,  and  at  that  time  he  had  no 
Jinoirledge  of  the  contempt  proceedings  against  Young, 
that  he  purchased  it  in  good  faith,  and  in  entire  ignorance 
of  ani/  decree  against  it  or  against  Young.  When  as  a 
witness,  however,  Hanley  testified  just  to  the  contrary 
and  admitted  that  when  he  purchased  it  Young  told  him 
"that  he  had  been  held  for  contempt.''  His  testimony  on 
the  subject  was  as  follows: 

"Mr.  Young  said  that  he  had  got  some  hay  from 
me  and  that  he  was  going  to  take  it  out,  and  if  I 
would  square  off  his  hay  bill,  that  he  would  turn  me 
over  his  interest  in  the  dam,  that  he  didn't  expect 
to  use  it  any  more,  that  lie  had  been  held  for  con- 
tempt, or  something  about  it,  but  he  said  if  I  didn't 
take  it,  why  he  anouUI  take  it  out.  So  that  T  squared 
off  his  hay  bill,  and  taken  his  interest  in  the  dam." 

(Appellant's  Printed  Rec,  p.  189). 

On  cross-examination  he  further  testified  on  the  same 

subject  as  follows : 

"Q.  Now,  as  I  understand  it,  this  statement  in 
your  aflfldavit  is  entirely  unfounded  where  you  state 
that  until  yesterday,  the  29th  of  April,  1915,  when 
the  complaint  was  served  upon  you  in  Portland, 
Oregon,  you  had  no  knowledge  of  the  George  W. 
Young  contempt  proceeding,  or  that  he  has  been 
ordered  to  remove  said  dam,  or  purge  himself  of  con- 
tempt by  paying  costs?  That  is  not  so  at  all,  is  it, 
that  portion  of  your  affidavit? 

A.     It  is  not  so. 
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Q.  No,  I  say  that  is  not  true  there?  Yoii  don't 
contend  it  to  be,  do  you? 

A.  I  want  to  be  understood  as  saying  that  I  did 
understand  that  Young  was  held  for  contempt  of 
court. 

Q.  I  just  want  to  get  the  record  ch^ar.  You  state 
now  that  that  is  not  right? 

Court.  I  understand  now  you  made  a  mistake  in 
that  affidavit? 

A.  Yes,  sir;  in  the  allegation,  I  didn't  aim  to  say 
that  I  had  no  knowledge  of  the  Young  contempt." 

(Appellant's  Printed  Rec,  p.  230). 
When  Young,  however,  took  the  stand  he  testified  that 
he  built  the  dam  in  1907  and  Thornburg  made  a  ditch 
taking  out  above  it  and  Young  built  a  flume  connected 
with  it,  and  also  constructed  a  ditch  connected  with  it  on 
the  opposite  side  of  the  river,  and  that  he  built  it  with 
the  intention  of  using  it  and  tried  to  use  it  (Appellee's 
Printed  Record,  pp.  97-106)  ;  that  he  gave  Hanley  the 
privilege  of  connecting  with  it  (Appellee's  Printed  Rec, 
p.  106),  and  that  some  of  Hanley's  men  assisted  him  in 
building  it  (Appellant's  Printed  Rec,  p.  302),  and  that 
he  made  his  deal  with  Hanley  with  regard  to  it  before 
the  previous  contempt  proceeding  (Appellant's  Printed 
Rec,  pp.  304-5).  After  this  testimony  Hanley  again  took 
the  stand  and  gave  an  entirely  new  version  of  the  mat- 
ter, as  follows: 

"Mr.  Hanley,  in  your  affidavit  is  a  statenu^nt  that 
you  didn't  know  of  the  contempt  proceeding  against 
the  Young  dam  when  you  purchased  it.  Then  you 
took  the  stand  and,  as  I  understand  it,  you  testified 
that  you  knew,  in  a  general  way  that  there  had  been 
contempt  proceedings.  Then  you  said  that  you  had 
taken  over  Young's  interest  in  the  dam,  or  souk^  hay 
account.  Now,  I  understand  from  Mr.  Young's  testi- 
mony that  you  took  over  the  dam  earlier  than  that, 
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and  before  the  contempt  proceedings.  Having  heard 
him,  is  your  memory  refreslied  so  that  yon  can  state 
anything  more  definitely  about  tlu'  facts? 

A.  Mr.  Young  said  tliat  I  Imd  taken  it  over  in 
1909,  and  refers  me  to  Mr.  liillie  Afiller,  my  attorney 
at  the  time,  that  he  had  talcen  a  bill  of  sale,  and 
there  is  a  bill  of  sale  of  it  recorded  in  the  records 
of  the  county  clerk's  office  at  Hums.  Now,  I  would 
say  that  I  want  the  court  to  understand  that  my  in- 
terest in  that  dam  is  for  Section  19,  and  the  rights 
that  I  claimed  for  Section  29.  They  corner  with  one 
another.  And  in  the  part  of  constructing  it,  why, 
I  guess  probably  I  had  an  interest  in  it.  But  at  any 
rate,  I  had  paid  a  nmtter  that  ]Mr.  Young  had  told 
me,  and  refreshed  my  memory  on  it,  and  that  was 
some  money  that  he  was  owing  on  the  lease  of  Sec- 
tion 29,  that  I  had  paid  that.  And  I  remember  pay- 
ing that  to  the  Road  Company,  and  probably  in  my 
hay  statement,  that  was  an  overplus  of  another  pay- 
ment, and  I  probably  put  in  something  when  the 
dam  was  constructed.  But  the  dam  was  moved  up 
to  Section  19,  and  the  rights  in  there  I  claim  for 
Sections  19  and  29,  I  claim  for  the  Harney  Valley 
Improvement  Company."  (Appellant's  Printed  Rec- 
ord, pp.  307-8). 

It  will  be  seen  from  this  that  Hanley  made  three  dif- 
ferent and  distinct  explanations  about  this  dam,  and  tlie 
court,  of  course,  was  at  liberty  to  accept  any  one  of  them 
that  it  saw  tit.  But  however  it  may  be,  it  appears  that 
this  dam  was  built  by  Young  in  place  of  his  dam  which 
had  gone  out,  and  built  at  a  place  where  he  was  not  en- 
titled to  build  it,  and  in  a  manner  that  diverted  water 
into  the  Hotchkiss  ditch  that  was  not  permitted  by  the 
decree,  and  whether  Hanley  originally  assisted  him  in 
doing  this  or,  after  he  had  been  held  in  contempt  for 
doing  it,  attempted  to  purchase  it  from  him,  he  was  in 
either  event  assisting  in  a  violation  of  the  decree  of  the 
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court  aj^aiiist  Younj;,  Hotehkiss  and  Thornbiirg,  and  the 
case  was  a  clear  case  of  Young  having  been  found  in  con- 
tempt when  building  the  same,  attempting  to  avoid  both 
the  contempt  and  the  necessit}'  of  removing  it  by  passing 
it  over  to  Hanley.  It  is  too  clear  for  argument  that  this 
dam  having  been  constructed  by  Young  for  his  own  pur- 
poses in  violation  of  the  decree  of  the  court,  and  this  be- 
ing known  to  Hanley,  who  was  a  party  to  the  suit,  that 
he  could  acquire  no  rights  in  and  to  the  same,  and  the 
court  therefore  properly  required  Y'oung  to  remove  it, 
and  Hanley  to  desist  from  using  it.  It  is  obvious  that  a 
person  cannot  build  a  dam  in  violation  of  a  decree  and 
then  transfer  it  to  another  to  escape  the  consequence,  nor 
can  such  transferee  escape  liability  for  a  violation  of  the 
decree  by  its  subsequent  maintenance. 

Ahlcrs  v.  Thomas,  24  Nev.  407;  56  Pac.  93; 

Lale  v.  .Superior  Court,  165  Cal.  182,  193;  131  Pac. 
371; 

Batterman  v.  Finn,  34  How.  Pr.  371; 

Sfutc  V.  Dist.  Court  (Mont.),  86  Pac.  798. 


THE  ORDER  APPEALED  FROM  DOES  NOT  INTERFERE  WITH 
ANY  NEW  RIGHT  OF  PROPERTY  WHICH  HANLEY  MAY 
HAVE  ACQUIRED  SINCE  THE  DECREE;  IT  SIMPLY  UP- 
HOLDS THE  DIGNITY  OF  THE  COURT  BY  INSISTING  THAT 
ITS  DECREE  RESPECTING  THESE  PARTICULAR  DAMS  CAN- 
NOT BE  EVADED  OR  THWARTED  BY  ANY  PARTY  TO  THE 
SUIT  WHO  THEN  HAD  OR  HAS  SINCE  ACQUIRED  AN  IN- 
TEREST  THEREIN. 

The  decree  to  which  Hanley  was  a  party  having  ex- 
pressly forbidden  the  operation  of  either  of  these  dams 
prior  to  the  12th  day  of  May,  and  the  15th  day  of  May, 
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respectivelj^  a  violation  of  that  decree  by  any  person  hav- 
ing notice  tliereof  whether  a  party  to  the  decree  or  not 
would  constitute  a  contempt. 

United  States  v.  Deh.s,  64  Fed.  724,  755; 

E.r  parte  Stirliiu/,  40  Ala.  160. 

Nor  is  any  question  involved  in  this  case  regarding  any 
new  and  independent  water  right  which  any  party  may 
have  acquired  since  the  decree  was  entered.  If  Hanley 
has  since  the  decree  acquired  any  new  and  independent 
water  right  for  new  land  which  he  did  not  own  at  the 
time  of  the  decree,  there  is  nothing  in  the  order  herein 
appealed  from  which  in  any  way  atfects  such  right.  But 
such  rights  must  stand  on  their  own  bottom.  If  by 
appropriation,  they  must  be  based  on  application  to  the 
state  engineer.  But  these  particular  dams  having  been 
dealt  with  by  the  decree  no  right  in  them  can  be  acquired 
contrary  to  its  terms.  For  instance,  the  evidence  is  un- 
disputed that  the  water  from  the  Luig  dam  went  all  over 
the  Luig  land.  (Appellee's  Printed  Rec,  pp.  0-10,  36-7), 
and  the  Young  dam  put  water  all  over  the  Thornburg 
and  Hotchkiss  property  (Appellee's  Printed  Rec,  pp. 
11-12,  36).  It,  therefore,  results  that  by  the  simple  arti- 
fice of  saying  Hanley  put  in  the  boards  these  parties  can 
get  their  lands  flooded  in  the  very  teeth  of  the  decree. 
While  Hanley  was  a  party  to  the  suit,  even  if  he  had  not 
been,  he  would  be  bound  to  respect  the  judgment  of  the 
court  and  not  thus  thwart  tlie  purpose  of  the  court. 

"  'It  is  entirely  consonant  with  reason,  and  neces- 
sary to  nmintain  the  dignity,  usefulness  and  respect 
of  a  court,  that  any  person,  whether  a  party  to  a  suit 
or  not  having  knowledge  that  a  court  of  competent 
jurisdiction  has  ordered  certain  persons  to  do  or  ab- 
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stain  from  doing  certain  acts,  cannot  intentionally 
interfere  to  tli's\art  the  purposes  of  the  court  in  mak- 
ing such  order.  Such  an  act,  independent  of  its 
effect  upon  the  rights  of  the  suitors  in  the  case,  is 
a  flagrant  disrespect  to  the  court  which  issues  it, 
and  an  unwarrantable  interference  with  and  obstruc- 
tion to  the  orderly  and  effective  administration  of 
justice,  and,  as  such,  is  and  ought  to  be  treated  as  a 
contempt  of  the  court  which  issued  the  order.'  " 

Chi.^oliit  r.  Caiiirs.  121  Fed.  397,  400. 


THE  CLAIM  OF  HANLEY  IN  THE  LUIG  AND  YOUNG  DAMS  WAS 
A  MERE  TRANSPARENT  DEVICE  TO  ENABLE  THEIR  USE 
CONTRARY  TO  THE  DECREE. 

The  Luig  dam  is  in  the  extreme  lower  end  of  the  Han- 
ley  land  and  tlie  water  diverted  by  it  went  all  over  the 
Luig  land  (Appellee's  Printed  Rec,  pp.  9-10,  36-7).  The 
water  diverted  b}^  the  Young  dam  went  to  the  west  onto 
the  Hotchkiss  and  Thornburg  land  (Appellee's  Printed 
Rec,  pp.  11-12,  36),  and  not  to  the  Hanley  land  and  the 
only  way  that  the  water  could  get  to  Hanley's  section  29 
would  be  through  the  Young  ditch  and  Young  testified 
that  he  would  not  let  Hanley  use  it  (Appellee's  Printed 
Rec,  p.  104).  Still  Hanley  says  he  had  water  from  the 
Young  dam  for  twelve  years  (Appellee's  Printed  Rec, 
p.  62),  althougli  he  had  before  testified  that  he  did  not 
get  an  interest  in  it  until  after  the  contempt  proceeding 
in  1912,  and  Young  said  Hanley  got  his  interest  in  1909, 
when  it  was  constructed.  His  final  testimony  as  to  this 
dam  was  that  Young  constructed  it  and 

"I  think  probably  that  I  was  some  party  to  it 
myself.  That  is,  that  I  put  in,  but  I  am  not  just 
prepared  to  testify.  These  little  minor  matters  slip 
away  from  me."     (Appellee's  Printed  Rec,  p.  62). 
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And  both  in  his  answer  and  testimony  he  denies  usiui;" 
it  at  all  in  1915  (Appellant's  Printed  Kee.,  pp.  35-6).  It 
therefore  a])peai's  that  it  was  built  in  violation  of  the 
decree  and  used  in  violation  of  the  decree  by  Young, 
liotchkiss  and  Thornburg,  Avas  held  to  be  in  violation  of 
the  decree  in  1912,  and  is  again  used  in  violation  of  the 
decree  in  1915,  and  then  comes  Hanley  and  asks  the  court 
to  protect  the  interest  he  obtained  in  it  either  when  it 
was  illegally  l)uilt  or  after  Young  had  been  held  in  con- 
tempt for  building  and  maintaining  it. 

"A  party  to  a  decree  a<ljudicating  the  right  to 
certain  waters  and  enjoining  interference  with  such 
rights,  is  properly  convicted  of  contempt  for  using 
more  water  than  allowed  under  the  decree,  his  claim 
being  that  he  acquired  the  right  to  such  use  by  deed 
from  one  not  a  party  to  the  decree,  ihc  cridciirc  fail- 
iiifj  to  shoir  any  Hf/lit  in  Jiis  (/ran lor,  or  fJiaf  liis  cJuhii 
in  made  in  good  faith,  and  it  hcin<i  found  that  his 
claim  is  a  mere  attcnijtt  to  crude  the  decree." 

^imimjn  v.  Holhroolc   (Wash.),  58  Pac.  20G. 

See  also: 

State  v.  1  Air  cry,  31  Or.  77. 


III. 

WATER  DIVERTED  BY  HANLEY  TWENTY-ONE  DAM  INTO  THE 
TWENTY-ONE  DITCH  BY  MEANS  OF  THE  TWENTY-ONE 
DAM  AND  OTHER  OBSTRUCTIONS  WAS  IN  VIOLATION  OF 
THE  DECREE. 

The  evidence  in  this  matter  shows  that  forty  feet  of 
water  was  diverted  in  this  manner  in  April  (Appellant's 
Printed  Record,  p.  94),  and  this  was  caused  by  a  board 
and  brush  in  the  dam   (Appellant's  Printed  Rec,  p.  95), 
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whereas  the  defendant  was  not  entitled  to  divert  any 
water  by  means  of  the  dam  nntil  the  5tli  of  May.  The 
court  had  a  i)erfe('t  riii;ht  to  believe  the  testimony  that 
not  only  this  board  but  the  brush  were  deliberately  placed 
in  the  dam  as  testified  to  by  the  witness.  The  evidence 
also  shoA\('d  that  on  the  4tli  of  May,  the  day  before  the 
defendant  was  entitled  to  use  the  dam,  all  the  boards 
Avere  placed  in  the  dam  (Appellee's  Printed  Rec,  p.  50). 
Further,  as  showiui;  the  intentional  character  of  these 
obstructions,  it  appears  the  skeleton  of  an  old  brid«>('  was 
permitted  to  fall  and  remain  in  the  river  on  the  Hanley 
property,  causing  the  water  to  flow  out  of  the  river  (Ap- 
pellee's Record,  ])]).  2(1-27)  and  likewise  boards  with  wires 
attached  to  them  were  permitted  to  lodge  in  the  river 
with  the  same  effect  (Appellee's  Record,  p.  28),  to  say 
nothing  of  numerous  dead  cattle  that  were  permitted  to 
lodge  in  the  river  and  help  the  work  along  (Appellee's 
Printed  Record,  })p.  29-31).  Of  course  the  defendant  had 
lots  of  explanations  for  all  of  these  obstructions,  but  the 
court  was  not  bound  to  accept  them,  and  the  fact  remained 
that  during  the  months  of  March  and  April  he  was  en- 
abled by  means  of  the  Twenty-one  dam  and  the  board  and 
brush  cut  and  placed  in  the  same  to  divert  forty  cubic 
feet  of  water,  in  clear  violation  of  the  terms  of  the  decree. 


IV. 

THE  KEEPING  OPEN  OF  THE  DRAIN  DITCH  AND  THE  DIVER- 
SION OF  WATER  THROUGH  THE  SAME  WAS  IN  CLEAR 
VIOLATION   OF   THE   DECREE. 

It  will  be  noted  by  the  final  decree  in  the  original  case 
that  defendant  Hanley  A\as  permitted  to  use  the  drain 
ditch  ''for  the  purpose  of  draining  water  from  the  surface 


46 

of  tlie  land  above  described,  and  not  for  the  purpose  of 
irrigation/'  It  appears  that  since  the  entry  of  the  de- 
cree, Hanle}^  having  consistently  left  the  drain  ditch  open 
and  taken  water  at  all  seasons  of  the  year,  a  supplemental 
suit  was  brought  against  him,  which  finally  reached  this 
court  and  is  reported  in  Pacific  Live  t^tock  Co.  v.  Hartley, 
200  Fed.  408.  As  to  the  matter  of  the  drain  ditch  this 
court  said: 

"With  respect  to  the  drain  ditch,  counsel  for  the 
appellant  insist  that  it  is  and  has  been  kept  open 
by  Hauley  at  all  stag(\s  of  tlu^  river  'draining  even 
the  stock  water  away  from  the  complainant  at  the 
lower  stages  of  the  river,'  and  that  it  practically 
diverts  the  nmin  body  of  the  water  of  the  east  fork 
of  the  river  at  all  times,  except  when  the  water  of 
the  river  is  high. 

Recurring  to  the  original  decree,  we  repeat  the 
provision  in  respect  to  the  drain  ditch.  After  con- 
ferring, in  its  eleventh  subdivision,  upon  Hanley  the 
right  to  maintain  his  dam  in  the  east  fork  of  the 
river  on  section  21  and  to  divert  such  quantity  of 
the  water  thereof  at  that  point  as  is  necessary  for 
the  irrigation  of  the  lands  therein  specifically  de- 
scribed, the  original  decree  proceeds  as  follows: 
***** 

Here  is  express  authority  for  the  umintenance 
of  the  drain  ditch  as  then  constructed  from  the  east 
fork  of  the  river  extending  southeasterly  across  the 
S.  1/2  of  section  27  to  the  land  of  the  complainant 
company  at  or  near  the  >5.  AY.  i/4  of  the  S.  E.  V^  of 
section  20,  township  23  S.,  range  31  E.,  Willamette 
meridian,  for  the  purpose  of  draining  water  from  the 
surface  of  the  lands  of  Hanley  therein  s])ecifically 
described,  and  an  express  inhibition  against  the  use 
by  Hanley  of  any  of  the  water  of  the  drain  ditch  for 
irrigation  purposes  that  is  thereby  taken  from  the 
river;  the  next  clause  of  the  same  subdivision  of  the 
original  decree  providing,  in  effect,  that  at  any  time 
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the  dam  of  Hanley  in  the  east  fork  of  the  river  on 
section  21  is  open,  and  does  not  obstruct  the  flow 
of  the  water  thereof,  if  'from  natural  causes  the 
waters  of  said  east  fork  of  Silvies  river  shall  over- 
flow its  banks  upon  the  land  of  the  said  W.  D.  Han- 
ley, or  naturally  run  through  either  of  the  ditches 
of  the  said  W.  D.  Hanley  leading  from  the  dam  of 
the  said  ^y.  D.  Hanley  first  above  described  (the 
dam  on  section  21)  said  defendant  W.  D.  Hanley 
shall  have  the  use  and  enjoyment  of  so  much  of  the 
said  water  of  said  river  as  may  come  upon  his  land 
in  the  manner  aforesaid,  and  during  such  time  as 
the  same  may  run  thereon  from  natural  causes  and 
without  obstruction  of  the  channel  of  said  river.' 

It  is  manifest,  therefore,  that  such  overflow  waters 
of  the  east  fork  of  the  river  as  may  come  upon 
Hanley \s  land  while  his  dam  is  open  and  does  not 
obstruct  the  natural  flow  of  the  river  he  is  expressly 
given  the  use  and  enjoyment  of,  and  while  he  is  ex- 
pressly inhibited  from  using  the  drainage  ditch  on 
section  27  for  irrigation,  or  for  any  other  purpose 
than  of  the  drainage  of  the  surface  water  from  the 
specifically  described  lands,  no  other  limitation  is 
imposed  in  respect  to  the  ditch  or  ditches  through 
which  he  may  use  and  enjoy  such  overflow  waters 
from  the  east  fork  of  the  river. 

The  original  decree,  however,  permits  tlu^  main- 
tenance by  Hanley  of  his  drain  ditch  for  drainage 
purposes  only  and  for  the  purpose  of  draining  water 
from  the  surface  of  only  certain  specifically  described 
lands  of  his.  Beyond  that  limited  purpose  he  is  by 
that  decree  expressl,y  enjoined  from  maintaining  or 
using  that  ditch  or  any  of  the  waters  thereof;  and  it 
necessarily  follows  that  neither  Hanley  nor  his  suc- 
cessors in  interest  have  any  right  to  thereby  divert 
any  water  from  the  river  when  its  waters  are  not  so 
high  as  to  make  it  necessary  or  proper  by  means  of 
the  drain  ditch  to  drain  surface  water  from  the  lands 
specifically  described  in  the  eleventh  subdivision  of 
the  original  decree. 
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That  Haiiley  clvarhj  violated  lite  provisions  of  the 
original  decree  by  subiseciiu^utly  foiistruotiug  in  the 
draiu  ditch  a  stopi>ate  and  an  onth4  or  tapj2,ate  by 
means  of  \>hi('h  hv  used  some  of  the  wat(U"s  of  that 
ditch  for  irrigation  is  sliowu  by  tlie  testimony  of 
Hanley  himself,  as  well  as  that  on  the  ])ai't  of  the 
a])pellant.  The  claim  on  his  part  that  snch  acts 
were  committed  with  the  consent  of  the  appeUant, 
and  resulted  in  no  injury  to  it,  was  presented  to  and 
considered  by  the  judi^c  who  rendered  the  original 
decree  when  Hanley  Avas  cited  to  show  cause  upon 
that,  and  other  grounds,  why  he  should  not  be  pun- 
ished for  contempt.  SubsiMjuent  to  those  proceed- 
ings and  long  before  the  commencement  of  this  suit, 
the  evidence  shows  he  removed  the  stopgate  from 
the  drain  ditch,  and  never  thereafter  used  any  of 
the  water  of  that  ditch  for  irrigation,  but  tiie  evi- 
dence fails  to  show  that  he  ever  has  removed  from 
the  said  ditch  the  outlet  or  tapgate,  wliicli  he  must 
be  compelled  to  do. 

A  careful  coasider^il ion  of  the  evidence  farflier 
shoics  in  our  opinion  that  Hanleij  has,  not  with  stand- 
hig  the  provisions  of  the  original  decree,  li-e/tt.  and 
continues  to  keep,  the  headgate  of  the  drain  ditch 
open-  at  low  stages  of  the  icater  of  the  east  fori:  of 
the  river  and  at  times  when  it  was,  and  is,  not  nec- 
essary or  proper  to  he  kept  open  for  the  purpose  per- 
mitted hi)  the  original  decree,  and  in  so  doing  has 
eonnnitted  and  does  commit  a  eleur  violation  thereof. 

The  defendant  Hanley  attempted  to  justify  his  diversion 
by  the  contention  that  by  taking  the  water  out  of  the  river 
into  the  drain  ditch  and  away  from  the  con»i)lainant  he 
was  draining  water  from  the  surface  of  his  laud,  for  the 
reason  that  if  he  did  not  take  it  out  it  would  overflow 
his  land  below  the  drain  ditch.  The  insincerity  of  that 
claim  was  ])ointed  out  by  this  court  in  the  language  we 
have  just  cited,  and  the  absolute  lack  of  foundation  for 
it   is  j)()inte(l   out   by   the  trial  judge  in   this  proceeding, 
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and  I  lie  insincerity  of  the  i)l('a  is  pointed  out  particularly 
bj'  reason  of  the  fact  that  at  the  very  times  he  was  claim- 
uv^  to  drain  tlie  river  thronf>h  the  drain  ditch  for  the 
purpose  of  preventiiij;  his  land  from  being  submerged, 
he  was  himself  doing  everything  possible  to  submerge  it 
to  the  extent  of  taking  all  of  the  water  of  both  forks  of 
the  river;  but,  moreover,  in  this  nmtter  the  defendant 
himself,  l)y  liis  own  ansAxcr,  has  deprived  himself  of  the 
possibility  of  contending  that  tlie  diversion  of  thirty  feet 
of  water  through  tlie  drain  ditcii  clear  up  to  the  8th  of 
April  could  be  justified  on  the  ground  that  the  land, 
needed  drainage  at  that  tim(\  In  the  affidavit  filed  in 
response  to  the  order  to  show  cause  (Appellant's  Printed 
Record,  ])]>.  37-8),  the  defendant  Hanley  denied  that  the 
drain  ditch  was  o])en  after  the  i)ii<hlle  of  March  and  there 
is  no  suggestion  made  that  after  that  time  there  was  any 
Hood  condition  which  required  the  drain  ditch  to  be  kept 
ojK'U,  and  he  followed  up  this  aftidavit  by  calling  wit- 
nesses and  attempting  to  prove  that  the  drain  ditch  was 
not  in  fact  open  and  did  not  in  fact  divert  any  water 
after  the  middle  of  March.  Fortunately,  we  not  only  had 
the  testimony  of  Mr.  Grifling,  who  testified  that  it  diverted 
water  until  the  8th  of  April  (Appellant's  Printed  Rec, 
pp.  03-4),  but  we  also  had  photographs  taken  by  Mr. 
Griflfing  showing  this  diversi(m  (see  Exhibit  No.  8,  Ap- 
pellant's Printed  Record,  pp.  9J)-100),  and  ^fr.  GrifiSng 
testified  that  this  photograph  was  taken  on  the  8th  day 
of  April,  and  h(^  did  not  even  purchase  the  camera  with 
which  he  took  the  picture  until  after  the  first  of  April; 
so  that  ^Ir.  Hanley's  statement  that  no  water  was  diverted 
into  the  same  after  the  middle  of  March  could  not  be 
correct   (Appellant's  Printed  Record,  p.  100). 


50 

It  therefore  necessarily  results  that  the  trial  court  prop- 
erly said  in  this  matter,  as  this  honorable  court  said  in 
the  former  appeal,  "that  Hanley  clearly  violated  the  pro- 
visions of  the  original  decree,"  and  that  "in  so  doing  has 
committed  and  does  commit  a  clear  violation  thereof 
(200  Fed.  484-5). 


V. 

THE  DIVERSION  OF  WATER  BY  CUTS  IN  THE  BANK  OF  THE 
RIVER  IS  IN  VIOLATION  OF  AND  AN  EVASION  OF  THE 
DECREE. 

The  injunction  against  diverting  any  of  the  water  of 
Silvies  river,  except  as  permitted  by  the  decree,  is  un- 
limited in  its  language,  and  applies  to  a  diversion  made 
"in  any  manner"  (Final  Decree,  paragraph  19,  pp.  1179- 
80).  It  is  true  that  the  decree  permits  Hanley  to  enjoy 
the  water  which  from  natural  causes  "shall  overflow  its 
banks."  Hanley  himself  recognized  that,  however  these 
cuts  may  have  been  caused,  they  could  not  be  justified, 
nor  could  water  flowing  through  them  be  said  to  be  over- 
flowing the  banks.  Thus,  he  said,  that  he  had  men  work- 
ing "with  special  instructions  to  keep  those  gaps  closed 
up"  (Appellant's  Printed  Rec,  p.  200).  He  denied  com- 
pletely the  existence  of  the  cuts  shown  by  the  photographs 
and  said  that  if  there  was  any  place  where  the  water  could 
run  out  in  a  channel  it  would  merely  be  "some  little  nicks 
where  it  would  cut,  but  I  have  no  knowledge  of  any  such 
a  place  being  on  the  river;  and  if  it  were,  why,  it  was 
just  because  it  had  broken  itself  out.  *  *  *  The  man 
that  was  down  there  had  full  instructions  to  close  them 
up  and  I  have  brought  him  here  as  a  witness"    (Appel- 
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lant's  Printed  Rec,  p.  200).  He  further  testified  that  if 
there  were  an^^  shovel  marks  they  were  made  by  filling 
up  instead  of  opening  the  ents  (Appellant's  Printed  Kec, 
pp.  201-2),  and  he  stated  that  "we  aim  to  use  the  river 
so  it  will  work  out  crciili/  on  the  top  of  the  banks  and 
regulate  the  quantity  of  water  that  works  over  the  bank" 
(Appellant's  Printed  Rec,  p.  204),  showing  clearly  that 
water  running  out  through  such  cuts  would  not  be  con- 
sidered as  water  "overflowing  the  banks." 

The  "banks"  are  the  elevations  of  land  which  confine 
the  waters  to  their  natural  channel  when  they  rise  to  the 
highest  point  at  which  they  are  confined  to  a  definite 
course  and  channel.  (Kinney,  Sec.  305).  A  cut  or  break 
in  the  bank  cannot  be  the  bank. 

Hanley  further  testified  that  he  had  a  man  working 
along  the  river  for  the  purpose  of  keeping  the  breaks 
filled  up,  and,  referring  to  the  picture  showing  one  of 
them  filled  up  with  boards  and  manure,  he  stated  it  was 
very  much  exagg(a'ated,  and  that  that  was  only  an  emer- 
gency method  of  stopping  them,  and  they  had  a  better 
method  which  they  used,  namely,  filling  them  up  with 
scrapers  (Appellant's  Printed  Rec,  pp.  249-250),  and  so 
strongly  did  defendant  admit  his  duty  to  keep  these  gaps 
closed  that  his  counsel  inquired  whether  we  objected  to 
his  doing  so  (Appellant's  Printed  Rec,  p.  256),  and  he 
also  produced  the  witness  McLaren,  who  testified  that  it 
was  his  duty  to  keep  these  cuts  in  repair,  and  went  around 
^^■ith  scrapers  for  that  purpose  (Appellant's  Printed  Rec, 
p.  277)  ;  and  also  the  witness  Rijan,  who  apologized  for 
the  method  of  stopping  these  shown  in  the  photographs, 
which  he  said  was  merely  a  temporary  structure,  and  ex- 
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plained  how  he  closed  tlieiu  by  piittiug-  poles  across,  and 
put  in  stack  l)ottoni  to  prevent  the  water  from  runninc^ 
out  (Appellant's  Printed  Rec.,  ]).  285-8),  and  he  also 
testified  to  putting  in  boards  for  that  purpose  (Appel- 
lant's Printed  Rec,  p.  293),  and  that  Mr.  Hanley  told 
him  to  close  them  up  about  the  third  or  fourth  of  April 
(Appellant's  Printed  Rec,  p.  295).  The  witness  Dave 
McLaren  attempted  to  j^ive  testimony  to  the  same  effect. 

Again,  Han/c//  testified  that  lie  cl()se<l  all  these  cuts  in 
the  earl}'  part  of  April,  and  still  a  photograph  was  taken 
on  April  20th,  showing  fifty  feet  of  A\ater  flowing  through 
one  of  them  (Appellant's  Printed  Record,  pp.  101-2). 
Griffiiif/  also  testified  that  they  sliowcd  evidence  of  design 
(Appellant's  Printed  Rec,  p.  137),  and  that  the  water 
would  not  naturally  wear  them  in  the  meadow  sod  (Appel- 
lant's Printed  Rec,  p.  138),  and  that  he  mentioned  these 
cuts  to  Mr.  Hanley's  foreman,  ]Mr.  McLaren,  and  he  said 
they  "formed  part  of  their  irrigation  system"  (Appellant's 
Printed  Rec,  p.  139). 

It  is  perfectly  clear,  therefore,  from  all  of  this  testimony 
that  the  whole  object  of  the  defendant  was  to  admit  his 
duty  to  keep  them  closed  and  to  establish  that  he  had 
performed  that  duty,  and  that  no  water  had  gone  out 
through  them. 

It  is,  therefore,  very  clear  that  Hanley  himself  recog- 
nized that,  however,  these  cuts  may  have  be(>n  caused, 
their  maintenance  was  unjustifiable.  While  he  attempted 
to  establish  that  they  were  caused  by  water  breaking- 
through,  of  course,  in  view  of  the  artificial  operation  of 
dams,  ditches  and  irrigation  works  it  would  be  pretty 
difficult  to  say  what  constituted  a  natural  and  what  an 
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artificial  break,  and,  for  that  matter,  it  is  well  settled 
that  persons  having  rights  on  a  stream  are  entitled  to 
have  even  snch  natural  breaks  repaired  and  the  river  kept 
in  its  channel  ( Farnham  on  Water  and  Water  Rights, 
sec.  489,  et  s('(i.).  l*>ut  Mr.  Griffiug  testified  that  the 
openings  had  tlie  appearance  of  being  cut  (Appellant's 
Print(Hl  Itecord,  p.  1)7),  and  tlie  photographs  in  evidence 
showing  them  controlled  by  stakes  and  manure  show  that 
instead  of  being  permanently  closed  as  they  should  have 
been,  they  were  kept  so  that  they  could  either  be  opened 
or  closed  at  the  will  of  Hanley.  (See  also  Appellant's 
Transcript  pp.  150-151.)  Another  one  of  these  so-called 
cuts  is  described  as  a  ditch  (Appellant's  Transcript,  p. 
1)7),  and  the  photograpli  of  it  fully  justifies  that  cliaracter- 
ization. 

(liJcrcsf  tcstiticd  tliat  by  these  openings  Hanley  diverti'd 
water  ''in  excess  of  any  earthly  necessity"  (Appellant's 
Printed  IJec,  j).  KU),  and  that  these  cuts  "were  not  as  the 
banks  were  originally.  The  sod  was  broken.  There  were 
op{^nings  tliei'<^"  ( A])])(^lhint's  Printed  Rec,  p.  170). 

In  connection  with  these  cuts  counsel  refer  to  some  testi- 
mony by  a  witness  named  Cronin,  not  contained  in  tlie 
printed  record  on  this  appeal,  but  claimed  to  be  given  in 
the  trial  of  the  original  case,  in  which  he  refers  to  an 
opening  in  S(Mtion  34,  and  says  he  thinks  it  is  a  natural 
opc^iing.  That  testimony  not  being  part  of  the  record  on 
appeal,  we  have  not  got  it  before  us,  but  it  is  sufficient  to 
say  that  that  is  not  upon  the  Hanley  land  and  is  not  one  of 
the  cuts  involved  in  this  proceeding. 

It  is  clear  from  this  that  the  court  was  fully  justified 
in   holding  that   the   manner   in   which   these   cuts   were 
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operated  was  a  mere  evasion  of  the  decree,  and  was  a 
violation  of  the  injunction  which  forbade  the  diversion  of 
water  from  the  stream  in  any  manner  whatever,  except  in 
the  particular  ditches  authorized  by  the  decree. 


THE  ENTIRE  ATTITUDE  OF  THE  DEFENDANT  IN  THIS  MATTER 
SHOWED  A  DESIRE  TO  EVADE  AND  TRIFLE  WITH  THE 
COURT  AND  THE  DECREE. 

When  this  contempt  proceeding  was  inaugurated  and 
the  order  to  show  cause  served,  Hanley  immediately  came 
to  Portland  and  had  himself  interviewed  in  the  "Oregon 
Journal,"  in  which  he  vilified  the  complainant,  and,  while 
he  was  taking  all  of  the  water  of  the  river,  he  claimed 
that  he  was  being  harassed  by  "litigation  in  the  United 
States  courts"    (Appellee's  Printed  Rec,  pp.  44-4r)). 

Although  George  Young  had  been  held  in  contempt  of 
court  for  constructing  the  new  Young  dam  and  flume 
connected  with  it,  Hanley  declared  that  it  was  an  "outrage 
to  cite  the  poor  settler  for  contempt"  (Appellant's  Printed 
Rec,  p.  231).  He  first  attempted  to  deny  that  the  court 
had  ever  entered  any  decree  in  the  original  case,  but  that 
it  was  only  an  agreement  (Appellant's  Printed  Rec,  p. 
220).  He  talked  about  irrigating  "these  few  acres" 
(Appellant's  Printed  Rec,  p.  242),  and  then  further  on 
admitted  that  he  owned  ten  thousand  acres  of  land  (Ap- 
pellant's Printed  Rec,  p.  208),  and  attempted  to  make 
the  court  believe  that  he  thought  we  were  complaining 
because  he  shut  up  the  drain  ditch,  although  the  records 
of  this  court  show  that  we  have  been  fighting  because  he 
keeps  it  opened  (Appellant's  Printed  Rec,  p.  239)  ; 
claimed  that  he  was  entitled  to  keep  the  drain  ditch  open 
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so  as  to  keep  the  water  from  overflowing  his  land,  and 
still  refused  to  improve  the  channel  of  the  river  so  it 
would  not  overflow  his  land  (Appellant's  Printed  Rec, 
p.  100).  In  his  affidavit  and  answer  to  the  order  to  show 
eause  he  complained  because  the  complainant  had  never 
made  any  complaint  to  him  with  regard  to  the  matters 
covered  by  the  contempt  matter,  and  that 

"if  the  facts  were  true  the  obstruction  of  the  over- 
flow of  the  river  would  be  petty  and  immaterial,  and 
nothing  which  could  not  be  quickly  remedied  and  re- 
moved without  going  into  court  by  simply  calling 
my  attention  to  the  matter," 

and  that  he  did  not  have  "the  slightest  suspicion  that 
the  complaints  here  charged  in  this  affidavit  were  being 
harbored  against  me." 

These  allegations,  all  put  in  his  affidavit  evidently  for 
public  consumption,  were  nmde  notwithstanding  the  fact 
that  on  the  hearing  he  attempted  to  justify  practically  all 
of  the  things  charged  against  him,  and  the  evidence  was 
without  contradiction  that  before  the  contempt  proceed- 
ing was  inaugurated  the  matter  was  in  great  detail  called 
to  Mr.  Hauley's  attention  (Appellant's  Printed  Rec,  pp. 
143-149). 

Referring  to  such  a  matter  as  the  taking  of  fifty  feet 
of  water,  he  says: 

"We  haven't  been  technical  about  tlie  use  of  the 
water  in  all  those  little  (letaii.s;  but  we  haven't  t<tl-eii 
out  tlve  water  at  that  place  there  that  naturalli/ 
would  have  run  out,  if  we  would  have  l)een  technical 
about  trijing  to  get  it  out." 

He  first  attempted  to  state  that  ever  since  the  decree 
regarding  the  Luig  dam  "I  have  given  an  order  on  this 
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dam  that  is  regardless  of  any  decree/'  attempting  to  con- 
vey the  idea  that  he  had  every  year  since  that  time  used 
it  at  times  forbidden  by  the  decree,  but  when  finally 
pressed  the  best  he  could  say  was  that  "I  did  order  the 
boards  put  in  this  year"  (Appellant's  Printed  Rec,  pp. 
228-229).  This  is  a  good  deal  like  the  boy  who  said  he 
saw  a  thousand  cats  on  the  back  fence,  and  on  closer 
questioning  finally  brought  it  down  to  his  cat  and  the 
neighbor's  cat.  In  regard  to  the  Young  dam,  in  his 
affidavit  and  answer  to  show  cause  he  specifically  swore 
that  he  purchased  it  without  any  knowledge  whatever  of 
the  contempt  proceeding  against  Young,  and  then  after- 
wards admitted  that  he  purchased  it  because  Young  had 
been  held  guilty  of  contempt  in  respect  to  it. 

As  to  the  Luig  dam,  instead  of  belonging  to  Luig  he 
attempted  to  contend  that  it  belonged  to  him  and  that 
Luig  merely  assisted  him  in  building  it  in  1898  (Appel- 
lant's Printed  Rec,  p.  187),  while  Luig  testified  that  he 
and  his  brother  had  owned  it  ever  since  1886  and  Hanley 
had  nothing  to  do  with  it  until  1904.  He  even  attempted 
to  work  out  an  interest  in  the  People's  Ditch  (Appellee's 
Printed  Rec,  pp.  Tl-2),  but  later  he  admitted  that  he 
had  no  such  right  at  all  (Appellee's  Printed  Rec,  p.  73), 
and  he  admitted  that  the  water  that  went  out  through 
that  ditch  went  to  his  land,  and  that  he  directed  his 
foreman  to  use  it  for  the  irrigation  thereof  (Appellee's 
Printed  Rec,  pp.  70-72).  Everyone  who  was  interested 
in  the  People's  Ditch  denied  that  they  had  opened  it. 

The  court  was,  therefore,  fully  justified  in  coming  to 
the  conclusion  that  Hanley's  attempt  at  this  late  date  to 
claim  riiihts  in  the  Luig  dam  was  about  as  substantial  as 


57 

his  claim  in  the  People's  Ditch,  aud  that  it  was  simply 
made  for  the  purpose  of  la,ying  a  foundation  for  a  claim 
of  water  right  for  a  lot  of  road  land  recently  acquired 
by  him;  at  any  rate,  none  of  his  testimony  was  of  such  a 
nature  as  to  re(|uire  the  court  to  believe  it  or  follow  it 
as  against  other  testimony  in  the  record. 


THE  DECISION  OF  THS  TRIAL  JUDGE  AS  TO  THE  FACTS  IS  CON- 
CLUSIVE IN  A  CONTEMPT  MATTER  AND  NOT  SUBJECT  TO 
REVIEW. 

Bessette  v.  \V.  li.  ('oulv)j  Co.,  194  U.  S.  234;  24  Sup.  St. 
(;()5;48L.  ed.  997. 

The  jurisdiction  of  the  court  below  is  alone  subject  to 
examination. 

//  IJiici/.  l*lva(Ji>i(j  ct  Practice,  p.  814. 


MISCELLANEOUS   MATTERS   IN   REPLY   TO   BRIEF    FOR    APPEL- 
LANT. 

The  foregoing  brief  anticipates  and  covers  most  of  the 
matters  referred  to  in  the  brief  filed  by  appellant,  but  a 
few  special  matters  therein  deserve  special  mention : 

1.  Counsel  state  that  tlie  Luig  dam  was  put  in  by  Pete 
Stenger  in  the  eighties.  The  evidence  is  not  at  all  to  that 
effect.  Th(^  evidence  is  that  Pete  Stenger  at  some  time 
in  the  eighties  put  in  a  dam  on  section  31,  and  that  that 
was  half  a  mile  above  the  Luig  dam.  The  Luig  dam  was 
put  in  first  by  Voegtly,  and  then  in  the  eighties  acquired 
by  Luig,  and,  according  to  Luig's  testimony,  remained 
his  undisputed  property  until  1904,  when  it  was  rebuilt 
and    Hanley    given    an    interest    in    it.      How    long    the 
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Stenijer  dam  remained  in  the  river  between  the  time  it  was 
put  in  the  river  and  the  time  that  Hanley  acquired  an 
interest  in  the  Luig-  dam,  in  1904,  does  not  appear,  but 
when  the  original  suit  was  commenced  and  tried  in  1899 
and  1900  maps  were  introduced  in  evidence,  which  are  on 
file  in  tliis  court,  showing  all  of  the  dams  in  the  river, 
and  this  Luig"  dam  is  there  shown,  but  no  such  dam  as 
the  Stenger  dam  appears,  and  it  is,  therefore,  entirely 
consistent  with  the  record  to  assume  that  the  Stenger 
dam  was  a  temporary  matter;  that  it  was  out  of  the 
river  for  years  and  that  Hanley  first  acquired  his  interest 
in  the  Luig  dam  about  1904,  when  it  was  rebuilt. 

Counsel  further  attempt  to  contend  that  the  Luig 
dam  in  section  thirty-one  is  not  the  Luig  dam  mentioned 
in  the  decree.  The  decree  locates  the  Luig  dam  in  section 
thirty-one  (Decree,  p.  1153).  The  trouble  is  that  the 
so-called  Stenger  dam  is  an  entirely  different  dam  from 
the  Luig  dam,  which  is  involved  in  this  proceeding. 

2.  Appellant  claims  that  the  water  rights  appurtenant 
to  section  thirty-one  belong  to  the  owner  of  that  land 
and  were  acquired  by  the  William  Hanley  Company, 
successor  in  interest  of  ^A'illiam  Hanley  (Appellant's 
Printed  Rec,  pp.  237-8),  and  were  not  involved  in  the 
original  suit,  and  tliat  even  if  Hanley's  interest  as  lessee 
was  involved,  his  interest  as  owner  was  not  so  involved. 
We  in  no  way  dispute  this  contention.  Whatever  icater 
rights  section  thirty-one  ever  had  appurtenant  to  it,  it 
still  has,  but  the  question  here  involved  is  not  the  water 
rights  of  that  land,  which  the  court  has  in  no  way  at- 
tempted to  determine  or  interfere  with,  but  the  ownership 
of  this  Luig  dam.     There  has  been  no  evidence  whatever 
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introduced  showing  any  ownership  of  this  dam  appurten- 
ant to  section  thirty-one  prior  to  the  entry  of  the  decree 
in  this  case,  and  any  right  which  either  Hanley  or  the 
William  Hanley  Company  obtained  in  that  dam  after  the 
decree  was  acquired  with  notice  of  the  decree,  and  held 
subject  to  its  terms.  In  fact,  the  William  Hanley  Com- 
pany by  supplemental  proceeding's  was  made  a  party  to 
this  suit,  and  it  is  simply  another  name  for  William 
Hanley,  and  there  is  nothing  in  the  record  showing  that 
C.  E.  ^.  AVood  or  any  one  else  has  any  interest  in  it. 
That,  however,  to  our  minds,  is  an  entirely  immaterial 
factor.  The  court  having  dealt  with  this  particular  dam, 
and  having  had  before  it  the  owner  of  the  dam,  Caspar 
Luig,  any  interest  subsequently  acquired  by  the  William 
Hanley  Company,  or  any  one  else,  is  subject  to  its  decree, 
and  it  is  folly  to  sny  that  the  interest  was  not  obtained 
from  Luig.  If  he  owned  it  and  gave  Hanley  an  interest 
in  it  in  consideration  of  liis  helping  to  rebuild  it,  he  did 
acquire  his  interest  from  Luig. 

Counsel  say  that  they  could  themselves  build  another 
dam  for  tli(^  irrigation  of  section  thirty-one.  Whether 
they  could  or  could  not  with  the  permission  of  the  State 
Engineer,  they  would  not  be  entitl(Hl  to  build  a  dam 
for  the  irrigation  of  tliirty-one  and  then  use  it  to  put 
icater  all  over  the  Lnif/  laii(h  in  violation  of  the  decree, 
and  that  is  e.raefl//  what  the  use  of  the  Luig  dam  did 
in  IDl't,  and  if  be  did  ]>ut  in  a  new  dam  we  would  be 
entitled  to  have  its  use  regulated  by  decree,  so  as  not 
to  interfere  Avith  our  rights,  but  that  is  not  what  the 
appellant  desires.  He  desires  to  get  the  benefit  of  the 
decree  permitting  this  Luig  dam   to  be  used  at  certain 
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times,  irrespective  of  our  riglits,  aud  tlieu  also  to  use  it  at 
all  other  times,  irrespective  of  our  rights  also. 

Another  point  made  by  appellant  in  regard  to  this 
dam  is  that  it  was  charged  tliat  he  "encouraged,  advised 
aud  dssistcd"  Luig  in  putting  in  the  l)oards  in  this  dam, 
whereas  the  evidence  showed  that  he  put  them  in  him- 
self. Certainlv  the  ])roof  of  the  greater  included  proof 
of  the  lesser,  and  if  he  put  in  these  boards  in  violation 
of  the  decree  and  put  water  all  over  the  Luig  land,  as  the 
testimony  shows  he  did,  Ih'  certainly  assisted  Luig  in 
violating  the  terms  of  the  decree,  and  this  whether  he 
assisted  him  with  Luig's  knowledge  or  without  his 
knowledge.  No  such  transparent  evasion  of  a  decree  can 
be  permitted     (j^fatc  v.  Laren/,  31  Or.  77). 

3.  As  to  the  matters  on  the  east  fork,  counsel  first 
say  that  they  were  "trivial."  Considering  that  they 
involve  the  taking  of  all  of  the  water  of  that  fork  of 
the  river  during  the  only  period  when  the  river  even 
approached  what  would  be  called  a  flood,  such  a  charac- 
terization would  appear  to  be  used  more  in  a  facetious 
than  a  serious  sense.  It  may  seem  "trivial"  to  the  ap- 
pellant to  deprive  the  complainant  of  all  of  the  water  of 
the  river,  and  we  suppose  this  is  also  in  keeping  with 
the  aim  of  the  appellant  not  to  be  "technical"  (p.  206-7). 
To  be  "technical''  would  be  to  take  just  exactly  what  a 
man  was  entitled  to,  nothing  more  or  nothing  less.  To 
be  generous  would  be  to  give  your  neighbor  a  little  more 
than  he  was  entitled  to,  and  we  leave  it  to  the  appellant 
and  to  the  court  to  invent  the  proper  word  to  characterize 
the  conduct  of  the  appellant  in  taking  all  of  the  water  of 
the  river  at  a  time  when  he  was  not  entitled  to  take  any 
of  it. 
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4.  As  to  tlic  drain  ditch,  defendant  complains 
because  the  court  provided  he  might  purge  himself  of 
contempt  "by  closing  the  drain  ditch  so  as  to  prevent  the 
same  from  divcu'ting  water  from  said  river  or  from  being 
used  excei)t  to  drain  surface  water  from  the  lands 
described  in  the  decree."  This  was  intended  to  be,  and 
would  seem  to  be,  in  strict  accord  with  the  decree,  which 
is  that  he  miglit  use  the  drain  ditch  only  "for  the  purpose 
of  draining  water  from  the  surface  of  the  land  above 
described."  Personally,  we  were  never  able  to  see  why 
it  should  l>e  held  that  Hanley  should  be  ])ermitted  to 
divert  water  from  ihc  rirer  to  drain  surface  Avater  from 
the  land,  but  if  the  original  decree  is  subject  to  that 
interpretation,  the  contempt  order  is  likewise.  On  the 
merits  of  the  use  of  the  drain  ditch,  appellant's  argument  is 
a  series  of  (MUitradictions.  In  tlu^  first  place,  he  attempts 
to  justify  the  diversion  of  water  through  the  drain  ditch, 
which  admittedly  continued  up  until  the  8th  of  April, 
because  there  was  ice  in  the  river;  whereas  the  testimony 
shows  that  the  mouth  of  March  was  not  at  all  a  freezing 
month  (A])pellee's  Printed  Rec,  pp.  59-60)  ;  and  then  he 
contends  that  he  is  entitled  to  use  the  drain  ditch  during 
a  flood,  but  the  record  shows  there  was  no  flood  that 
year  (Appellant's  Printed  Rec,  pp.  169-170)  ;  and  then 
on  the  other  hand  he  claims  that  he  may  use  the  drain 
ditch  to  drain  the  water  out  of  the  river,  although  it 
deprives  the  complainant  even  of  stock  water,  which  would 
mean  that  he  might  take  it  out  at  the  loAvest  stages  of 
the  river  (Brief,  p.  82). 

Counsel  contend  that  we  did  not  show  that  the  water 
going  through  the  drain  ditcli  was  being  used  by  Hanley 
for    irrigation.      The    i)hotographs    themselves    show    the 
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water  seeping  all  over  his  laud,  but  it  is  eutirely  uuueces- 
sary  for  us  to  assume  the  burden  of  proof  of  an  eutirely 
inuuat(^rial  matter.  Whether  he  takes  this  water  for  his 
own  use  or  simply  to  spite  the  Pacific  Live  Stock  Com- 
pany is  entirely  immaterial  to  us.  All  we  know  is  that 
the  evidence  shows  that  this  water  is  taken  away  from 
a  great  body  of  our  land  to  the  destruction  of  our  crops, 
and  that  is  all  that  we  need  to  show  in  this  proposition. 
In  this  connection,  the  court  should  not  be  misled  by  the 
fact  that  the  drain  ditch  leads  down  to  one  section  of 
land  that  the  company  owns;  that  is  an  isolated  section 
of  land,  far  removed  from  the  great  bod}^  of  land  of  the 
complainant  where  it  desires  and  wants  this  water  dur- 
ing that  seasou  of  the  year,  but  it  should  also  be  noted 
that  it  is  stated  in  counsel's  brief  that  the  Pacific  Live 
Stock  Company  has  no  interest  in  the  drain  ditch.  This 
remark  does  not  seem  to  have  any  relevancy  to  this  case, 
and  we  simply  refer  to  it  for  the  purpose  of  avoiding 
any  contention  that  we  acquiesce  in  counsel's  statement. 
Counsel's  own  brief  shows  that  it  was  constructed  partially 
for  the  irrigation  of  our  section  thirty-six,  and  whether 
we  have  any  right  to  irrigate  that  section  through  that 
ditch  is  not  involved  in  this  matter. 

Counsel's  attempt  to  obviate  the  clear  conclusion  of  the 
trial  court  that  Hanley's  claim  that  he  had  the  drain  ditch 
open  for  the  purpose  of  draining  water  otf  his  land  was 
not  made  in  good  faith,  in  view  of  the  fact  that  he  himself 
was  using  every  means  to  divert  water  onto  the  lands,  is 
unavailing.  The  evidence  shows  without  any  dispute  that 
through  his  ditches  and  by  means  of  his  dams  and  through 
the  cuts  in  the  bank  of  the  river,  he  was  diverting  all  of 
the  water  of  the  river,  and  photographs  of  his  land  are 
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the  best  evidciu'L'  of  that  fact;  and  his  further  insincerity 
ill  claiiiiinj'-  that  if  he  did  not  divert  it  through  the  drain 
dikh  it  would  overflow  his  hind  below  in  section  thirty- 
five  is  made  stil!  more  ludicrous  when  he  was  at  the  same 
time  objecting  to  the  Pacific  Live  Stock  Company  divert- 
ing water  out  through  their  ditch  in  the  adjoining  section 
thirty-four,  which  would  have  tlie  same  effect  as  his  drain 
ditch. 

5.  As  to  the  cuts  in  the  bank  of  the  river,  counsel's 
plea  again  is  depriv(^d  of  all  sincerity  by  the  constant 
reiteration  of  the  fact  that  he  does  not  want  these  cuts 
open  and  has  done  everything  to  keep  them  closed.  Why 
then  should  he  come  before  this  court  on  appeal  as  one 
aggrieved  by  a  decree  which  directed  him  to  do  the  exact 
thing  which  he  says  he  desires  to  do,  and  to  have  done? 
The  reason  is  obvious  by  reference  to  page  75  of  his  brief, 
where  he  says  he  wants  to  keep  them  closed,  but  "he  wants 
to  do  it  for  his  own  purposes,  as  above  explained,"  which 
means  that  he  wishes  to  leave  them  open  with  some  little 
sticks  in  at  the  head,  where  he  can  put  in  a  bunch  of 
stack  bottom  and  keep  the  water  out  if  he  does  not  want 
it,  or  conveniently  remove  it  if  he  does,  instead  of  in 
good  faith  filling  them  up  with  plows  and  scrapers,  as 
his  own  witnesses  testified  was  the  proper  method  to 
follow.  We  can  not  too  earnestly  call  the  attention  of 
the  court  to  this  situation.  This  decree  having  specified 
the  means  of  diversion  which  the  various  defendants  may 
use,  and  having  also  given  them  the  benefit  of  the  natural 
overflow  (which  could  scarcely  be  taken  away  anyhow  by 
a  lower  owner),  to  now  permit  each  defendant  to  either 
actively  or  passively  allow  openings  or  cuts  to  be  made 
in  the  banks  where  the  water  might  run  out  unrestrained, 
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partk-ularly  iu  view  of  the  fact  that  the  bank  of  the  river 
is  higher  than  tlie  adjoining  land,  would  be  to  make  this 
decree  a  mockery  and  authorize  them  ultimately  to  take 
all  of  the  water  of  the  river. 

6.  There  is  one  matter  contained  in  counseFs  brief 
that  seems  to  us  might  very  much  better  have  been  omitted. 
By  reason  of  a  very  unfortunate  answer  filed  by  Hanley, 
claiming  that  none  of  thes(^  violations  had  been  called 
to  his  attention,  and  particularly  referred  to  certain 
conversations  with  ^Ir.  Treadwell  to  support  that  con- 
tention, it  was  necessary  for  ^Ir.  Treadwell  to  take  the 
stand,  which  is  always  a  disagreeable  thing  for  counsel 
to  be  compelled  to  do,  but  the  trial  court  heard  the  evi- 
dence of  both  Mr.  Hanley  and  Mr.  Treadwell  in  this 
matter,  and  it  is  sufficient  to  say  that  it  appeared  that 
Mr.  Treadwell  not  only  complained  to  Mr.  Hanley  about 
the  conditions  on  the  east  fork,  but  also  complained  to 
his  attorney,  Judge  Webster.  Counsel  then  attempted  to 
further  cloud  the  issue  by  claiming  that  our  hostility  to 
Mr.  Hanley  grew  out  of  a  matter  affecting  our  land  title, 
and  put  in  a  couple  of  letters  on  that  subject,  which  he 
has  included  in  his  record  in  this  court.  This  matter  was 
disposed  of  to  the  satisfaction  of  the  trial  court  by  the 
following  testimony,  which  appellant  has  omitted  from  his 
record : 

"The  feeling  of  hostility  to  Mr.  Hanley  has  been 
from  the  very  first  time  that  he  violated  this  decree, 
which  he  violated,  and  has  been  held  to  have  violated 
a  few  years  after  it  was  entered.  Our  hostility  to 
him  has  been  continued  and  consistent,  from  that 
time,  and  he  has  violated  it,  in  our  opinion,  every 
year  since  that  time.  We  have  had  numerous  pro- 
ceedings against  him,  without  any  results.    So,  as  far 
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as  the  feeling  is  concerned,  it  is  there  irrespective  of 
the  suit  [as  to  the  land  title]"  (Appellee's  Printed 
Rec,  pp.  43-44). 

His  lack  of  sincerity  in  this  matter  was  very  apparent 
to  the  trial  judge  by  the  fact  that  when  this  contempt 
proceeding  was  commenced  he  had  published  in  the 
"Oregon  Journal"  a  nasty  attack  upon  the  complainant, 
conii)laining  that  it  was  trying  to  keep  the  land  for  range, 
whereas  he  himself  has  never  sold  an  acre  of  his  land  to 
the  people  (Appellee's  Printed  Rec,  pp.  44-6).  It  seems 
to  us  that  there  was  little  enough  excuse  for  bothering 
the  trial  court  with  matters  of  this  kind,  and  that  there 
is    no    excuse    for    bothering    this    court    with    them. 

We  respectfully  submit  that  the  appeal  should  be  dis- 
missed or  the  order  affirmed. 

Respectfully  submitted, 

Wirt  Minor, 

Edward  F.  Treadwell, 

Solicitors  for  Appellee. 
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No.  2722. 
IN  THE 

United  States  Circuit 
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WILLIAM  IIANLEY, 
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vs. 
THE  PACIFIC  LIVE  STOCK  COM- 
PANY, a  corporation, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


PART  I. 

Ox  Motion  To  Dismiss  Appeat,. 

In  criminal  contenijits  review  by  the  appellate  court 
is  had  by  writ  of  error.  In  civil  contempts  it  is  had  by 
a])peal. 

(iompers  vs.  Bucks  Stove  &  Range  Co.,  31  Sup. 
Ct.  Rep.  492. 

Wilson  vs.  Calculagraph  Co.,  153  Fed.  961. 
Clay  vs.  AVaters,  187  Fed.  385,  392. 
This  rule  is  in   fact  conceded  by  the  appellee,  the 


appellee's  motion  to  disiiiiss  being  based  on  the  eonten- 
tion  that  this  present  ease  was  one  of  criminal,  rather 
than  civil,  contempt. 

In  the  Gompers  case  above  cited,  the  Snpreme  Court 
of  the  United  States,  took  especial  pains  to  classify  con- 
tempts into  civil  and  criminal  and  to  point  out  the  ear- 
marks by  which  each  class  might  be  recognized.  Prefac- 
ing its  remarks  with  the  statement  that  contempts  are 
not  wholly  civil  nor  altogether  criminal,  and  that  it  may 
not  always  be  easy  to  classify  a  case  as  civil  or  criminal 

because  it  may  partake  of  the  characteristics  of  both,  the 
court  said: 

"It  is  not  the  fact  of  punishment,  but  rather 
its  character  and  purpose,  that  forthwith  serve 
to  distinguish  between  the  two  classes  of  cases. 
If  it  is  for  civil  contempt  tlie  punishment  is 
remedial,  and  for  the  benefits  of  the  complain- 
ant. But  if  it  is  criminal  contempt,  the  sen- 
tence is  punitive,  to  vindicate  the  authority  of 
the  court." 

The  court  then  points  out  tliat  either  class  may 
partake  somewhat  of  tlie  nature  of  tlie  other,  for,  where 
a  punishment  is  ])urely  remedial,  there  is,  as  an  incident 
thereto,  a  vindication  of  the  court's  authority,  and  on 
the  other  hand  where  the  ])unisliment  is  ])urely  ])unitive 
to  vindicate  the  authority  of  the  law,  yet  the  com])lain- 
ant  nevertheless  derives  some  incidental  benefit  there- 
from because  punishment  tends  to  prevent  a  repetition 
of  the  forbidden  acts. 


It  is  not  possible  therefore  to  classify  cases  so  that 
they  shall  be  wholly  remedial  or  wholly  punitive.  The 
essentials  of  the  case  must  be  looked  at,  and  if  they 
show  a  case  of  civil  contempt,  the  case  must  be  so  classed, 
though  there  may  be  some  elements  of  criminal  contemj^t 
involved  in  it,  and  vice  versa.  It  is  the  main  character- 
istics of  a  case  which  must  "govern. 

Applying  to  the  present  case  this  important  test  of 
whether  the  object  sought  was  remedial  or  punitive, 
we  find  that  every  single  word  in  the  decree  adjuding 
Hanley  in  contemj^t  is  there  for  the  purpose  of  afford- 
ing the  complainant  a  i-emedy.  There  is  not  a  ])unitive 
element  in  the  decree.  Pargraphs  I  to  VII  of  the 
decree  contain  findings  of  fact;  paragraphs  VIII  to 
XIV  contain  the  things  that  are  to  be  done  by  the  de- 
fendants to  purge  themselves  of  contempt.  First  (])ara- 
graph  VIII)  Hotchkiss  and  Thornburg  are  to  remove 
the  Young  Dam  so  that  the  water  can  flow  down  to 
com]jlainant,  and  Hotchkiss  is  to  pay  one-eighth  of 
complainant's  costs.  Second  (paragraph  IX)  Carey 
Thornburg  is  to  remove  his  dam  and  pay  one-eighth  of 
the  costs.  Third  (paragraph  X) ,  the  defendant  Hanley 
is  to  remove  the  obstructions  in  his  dam  in  Section  21 
and  kee])  that  dam  o])en  as  required  by  the  decree,  and 
is  to  close  his  drain  ditch  st)  that  it  shall  not  divert  water 
from  the  river,  and  is  to  repair  the  breaks  in  the  river 
bank,  and  is  to  pay  the  balance  of  com])lain;uit's  costs, 
namely,  six-eighths  thereof,  amounting  to  $332.80,  and 
is  to  pay,  in  addition  thereto,  the  sum  of  $250.00  for 
the  use  of  the  eom plahiaut ,  this  latter  sum,  however,  not 


to  he  construed  as  wholly  compensatorjf  for  plaintiff's 
loss.  Fourth  ( paragraph  XI ) ,  defendant  Young  is  to 
forthwith  remove  his  dam,  but  is  permitted  to  rehuihl  his 
old  dam  further  down  the  river,  provided  he  builds  it  so 
that  the  water  of  the  river  shall  not  be  obstructed  there- 
by, except  as  permitted  by  the  decree.  Fifth  (para- 
graph XII),  defendant  Thornburg  is  to  remove  from 
the  channel  of  the  river  the  old  Voegtly  Dam.  Sixth 
(paragraph  XIII),  defendant  Hanley  is  enjoined  from 
usiiiff  the  Youns^  Dam  or  the  Luig  Dam.  Seventh 
(paragraph  XIV),  defendant  Hanley  is  ordered  to  re- 
move the  remains  of  the  old  bridge  across  the  East  Fork 
of  the  river,  which  complainant  claimed  was  obstructing 
the  water. 

Those  are  all  the  requirements  of  the  decree.  Every- 
one of  them  is  for  complainant's  benefit  and  therefore 
purely  remedial.  Not  one  of  them  is  punitive.  There  is 
no  fine  of  any  kind  imposed  for  the  benefit  of  the  United 
States. 

The  foregoing,  of  itself,  is  sufficient  to  show  that  the 
objects  of  this  proceeding  were  purely  remedial  and 
therefore  this  is  a  case  of  civil  contempt,  reviewable  by 
appeal.  But  still  following  the  tests  laid  down  in  the 
Gompers  case,  we  find  that  the  court  said  there,  31  Su]:). 
Ct.  Rep.,  page  499,  second  column: 

"There  is  another  important  difference. 
Proceedings  for  civil  contempt  are  between 
the  original  parties,  and  arc  instituted  and  tried 


as  a  {.art  oF  the  main  cause.  But  on  the  other 
hriul,  }3roeee(lino-s  at  law  for  criminal  contempt 
are  hetween  the  public  and  the  defendant,  and 
are  not  a  ])art  of  the  original  cause." 

And  the  court  then  proceeded  to  point  out  that  the 
Gompers  contemjjt  proceedings  "were  instituted,  enti- 
tled, tried,  and,  u])  to  the  moment  of  sentence,  treated 
as  a  part  of  the  original  cause  in  equity" ;  that  the  Bucks 
Stove  &  Range  Company  was  not  merely  the  nominal 
but  the  actual  ))arty  on  the  one  side,  with  the  defendants 
on  the  other;  and  that  the  Stove  Company  acted 
throughout  v.h  complainant  in  charge  of  the  litigation, 
and  its  counsel,  acting  in  its  name,  made  stipulations 
only  ])roper  on  the  theory  that  it  was  proceeding  in  its 
own  right  in  an  equity  case,  and  not  as  a  representative 
of  the  United  States,  prosecuting  a  case  of  criminal  con- 
tempt. The  Supreme  Court  also  pointed  out  that  in  the 
submission  of  the  case  before  it,  the  Stove  Company  ap- 
peared as  the  sole  party  in  opposition  to  the  defendants, 
and  that  its  counsel,  in  its  name,  had  filed  briefs  and 
made  arguments  in  that  court  favoring  the  affirmance 
of  tjie  judgment  of  the  court  below. 

Xov»'  every  one  of  these  things  that  the  Su])reme 
Court  pointed  out  as  earmarking  the  Gompers  case  as 
one  of  civil  contemj)t,  can  be  found  in  this  present  case. 
The  affidavit  of  John  Gilcrest,  which  initiated  this  con- 
tempt pro:'eeding.  is  entitled,  in  the  original  cause,  and 
is  even  carried  on  the  docket  of  the  lower  court  under  the 
same  number  as  the  original  cause.      (Record  ]).   14). 


This  present  eoiitem])!  proeeediiig  was  tried  as  a  j^art  of 
tlie  original  cause,  and  the  opinion  of  the  judges  on  ])re- 
vious  contempt  proceedings  arising  luider  this  same  de- 
cree, were  read  and  the  com])lainant's  counsel  itself  used 
a  map  hefore  the  court  which  they  secured  from  the  files 
of  the  original  cause,  and  the  trial  court,  in  determining 
what  record  should  he  presented  to  this  appellate  court, 
ordered  that  in  addition  to  the  printed  record,  the  whole 
of  the  original  record  from  the  first  inception  of  the  main 
case  in  1898,  down  to  the  present  time,  should  he  sent  to 
this  appellate  court.  The  Pacific  Live  Stock  Company 
acted  throughout  as  complainant  in  charge  of  this  liti- 
gation, as  the  actual,  not  the  nominal,  party,  and  its 
counsel,  just  as  the  counsel  did  in  the  Gompers  case, 
made  waivers  and  stipulations  "oidy  proper  on  the  the- 
ory that  it  was  proceeding  in  its  own  right  in  an  equity 
case  and  not  as  a  representative  of  the  United  States 
prosecuting  a  case  of  criminal  contempt."  (Record,  pp. 
260  and  318.  See  also  signed  stipulation  p.  3) .  And  the 
Pacific  Live  Stock  Company  is  now  hefore  this  court, 
just  as  the  Stove  Company  was  hefore  the  Su])reme 
Court  in  the  Gompers  case,'  as  the  sole  party  in  o])posi- 
tion  to  the  defendant  Hanley  and  has  filed  its  hrief  and 
is  making  its  argument  to  dismiss  this  a])peal  and  affirm 
the  judgment  helow. 

Referring  to  the  fact  that  this  contem])t  proceeding 
was  entitled  in  the  main  cause,  we  point  out  that  the  Su- 
])reme  Court,  commenting  on  a  like  state  of  the  record  in 
the  Gompers  case,  said,  p.  .500  first  column: 

"This  is  not  a  mere  matter  of  form,   for 
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nianifestly  every  citizen,  however  unlearned  in 
the  hivv,  hy  inspection  of  the  papers  in  con- 
tempt proceedings  ouglit  to  he  ahle  to  see 
whether  it  was  instituted  for  private  htigation 
or  for  puhhc  prosecution,  v/hether  it  sought  to 
henef  it  the  coniphiinant  or  vindicate  the  court's 
auth3rity.  He  should  not  he  left  in  douht  as 
to  \,hether  relief  or  punishment  was  the  ohject 
in  view.  He  is  not  only  entitled  to  be  informed 
of  the  nature  of  the  charge  against  him,  but  to 
know  that  it  is  a  charge,  and  not  a  suit." 

Following  this  same  line  of  thought,  we  say  that 
Hanley  was  entitled  to  he  apprised  by  the  com])lainant 
whether  this  was  a  civil  or  a  criminal  contempt  and  that 
the  complainant,  having  treated  the  whole  proceeding  up 
to  the  ])resent  time  as  a  civil  contempt,  should  not  be  al- 
lowed to  so  much  as  oijcn  its  mouth  to  argue  a  motion  to 
dismiss  this  appeal  on  the  theory  that  the  proceeding  was 
crinnnal  and  should  have  been  brought  up  by  writ  of 
error.  If  this  wei'e  the  only  reason  why  this  court  should 
deny  the  appellee's  motion,  such  reason  would  be  suf- 
ficient. 

Another  earmark  of  a  civil  contem])t  case,  as  contra- 
distinguished from  a  criminal  contempt,  is  pointed  out 
by  the  court  in  the  Gompers  case,  and  that  is  that  in  civil 
contem]3ts,  the  complainant,  if  successful,  is  entitled  to 
costs.  (Gompers  case,  ]).  .500).  But  that  in  criminal 
contempts  costs  are  not  usually  ])aid,  and  if  paid,  go  to 
the  government.      The   court   pointed   out   that   in   the 


8 

Gompers  case  the  complainant  asked  for  and  got  its 
costs.  So  in  this  present  Hanley  case,  the  complainant 
asked  for  its  costs  (Mr.  Minor's  argument  p.  460  of  the 
original  transcript  of  the  testimony) ,  and  the  court  gave 
tlie  complainant  its  costs.     (See  the  decree.) 

After  showing  that  the  |)arties  in  the  Gompers  case 
construed  it  throughout  as  a  civil  contempt  proceeding, 
which  was  a  part  of  the  original  equity  case  (just  as  the 
parties  did  in  this  case)  the  Supreme  Court  said,  in  the 
Gompers  case,  page  .501 : 

"In  case  of  douht  this  might,  of  itself,  jus- 
tify' a  determination  of  the  (piestion  in  accord- 
ance with  the  mutual  understanding  of  the  par- 
ties, and  the  procedure  adopted  hy  tliem.  But 
there  is  another  and  controlling  fact,  found  in 
the  hrief,  but  sufficient,  prayer  witli  which  the 
petition  concludes." 

And  tlie  court  then  ])roceeded  to  ])()int  out  that  tlie 
prayer  showed  clearly  that  remedial  relief  and  not  ])un- 
ishment  was  sought,  the  concluding  words  of  the  ])rayer 
being:  "That  petitioner  may  luive  such  other  and  fur- 
tlier  relief  as  the  nature  of  its  case  may  require."  This 
was  taken  to  show  tliat  a  remedy  and  not  a  punishment 
was  the  essential  idea  of  the  case  and  that  therefore  it 
was  a  civil  contempt. 

Now  in  the  ])resent  case  the  ])rayer  of  the  affidavit 
savs  onlv  this : 


"Wherefore,  the  said  complainant  asks  that 
an  order  to  sliow  cause  he  issued,  and  that  the 
said  defendants  he  dealt  with  in  such  a  manner 
as  may  he  meet  in  the  premises." 

But  in  the  argument,  in  the  lower  court,  Mr.  Minor, 
counsel  for  the  complainant,  showed  clearly  that  what 
the  com[}lainant  ^vas  after  was  remedial  relief,  for  he 
urged  that  the  court  should  punish  the  defendants  hy 
compelling  them,  for  that  current  year  of  1915,  to  leave 
their  dams  open  during  the  whole  period  that  the  original 
decree  allowed  them  to  keep  the  dams  closed,  so  that  the 
water  which  complainant  said  it  had  heen  deprived'  of  in 
the  earlier  ]jart  of  the  season  might  come  down  to  its 
lands  in  the  later  part.  This  was  the  only  punishment 
suggested  hy  the  complainant.  And  here  are  Mr.  Mi- 
nor's very  words  (page  4.57  of  the  original  typewritten 
transcript  of  testimony  in  this  proceeding  on  file  in  this 
court)  ; 

"I  come  now,  if  your  Honor  please,  to  sug- 
gest to  your  Honor  what,  in  my  judgment, 
should  he  done  in  this  case.  I  do  not  helieve 
these  men  should  he  mulcted  heavily  in  dam- 
ages. I  do  helieve  that  they  should  be  pun- 
ished, and  I  helieve  this  is  a  case  where  the  pun- 
ishment ought  to  go  to  reimburse  the  party  in- 
jin'ed.  This  court  has  power  to  impose  a  fine, 
or  to  punish  in  any  way  which  it  may  think 
proper;  and  I  suggest  to  your  Honor  that  the 
rights  which  these  people  now  have  to  put  in 
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their  boards  and  to  use  this  water,  should  be 
taken  from  them,  and  given  to  the  party  who 
has  been  damaged  by  their  taking  his  right,  or 
its  right.  In  other  words,  for  this  year,  your 
Honor  should  make  some  order  whieh  would 
give  the  Pacific  Live  Stock  Company  what- 
ever water  it  is  possible  to  give  them  upon  their 
lands  at  this  late  period.  And  the  only  way  in 
the  world  to  do  that,  so  far  as  I  can  see,  if  yoin* 
Honor  please,  is  to  cut  out  these  dams,  take 
them  out  absolutely,  let  the  water  do  down 
there,  and  let  the  Pacific  Live  Stock  Company 
use  such  water  as  it  can  get  for  that  purpose, 
and  make  such  crop  as  it  is  possible." 

Here  followed  a  colloquy  between  Mr.  Minor  and 
the  coiu't  as  to  whether  this  was  feasible;  whether  the 
water  could  get  down  to  the  complainant  in  time  to  do  it 
any  good,  Mr.  Minor  saying  that  it  could.  Then  Mr. 
JMinor  continued  as  follows  (p.  460)  : 

"I  submit  to  your  Honoi-,  in  common  jus- 
tice, we  ought  to  have  what  these  people  say  we 
shall  have.  If  we  cannot  get  that,  then  your 
Honor  should  give  us  what  is  nearest  to  it.  And 
what  is  nearest  to  it  is  the  use  of  the  water  for 
the  balance  of  this  year,  without  any  let  or  hin- 
drance from  these  parties,  so  that  we  may  have 
some  crops  as  well  as  they.  And  so  that  justice 
should  be  done  in  this  case.  Of  course,  these 
parties  should  be  required  to  pay  tlie  costs,  but 


the  costs  in  the  case  are  comparatively  small. 
But  I  will  say,  so  far  as  my  client  is  concerned, 
I  had  a  talk  with  Mr.  Treadwell  last  evening 
hefore  he  left,  that  if  your  Honor  should  find 
these  parties  guilty  of  contempt,  as  we  think 
your  Honor  must  do  under  the  evidence  in  this 
case — our  client  would  he  hetter  satisfied  to 
have  the  water  the  balance  of  this  year  than  to 
have  any  punishment  which  your  Honor  can 
inflict  upon  these  defendants,  or  any  of  them. 
And  that,  moreover,  will  teach  these  peoj)le 
the  lesson  that  if  they  take  what  does  not  be- 
long to  them,  they  will  have  to  give  that  which 
does  belong  to  them.  If  they  caimot  restore 
what  they  have  taken,  then  they  can  make  it 
good  by  giving  what  they  have  of  like  kind." 


Surely  if  the  ])rayer  of  the  petition  in  the  (iompers 
case,  praying  that  the  petitioner  might  have  relief,  was 
held  to  be  sufficient  of  itself  to  show  that  the  proceeding 
was  civil  in  its  nature,  then  this  argument  of  Mr.  Minor's 
certainly  shows  the  same  thing  in  this  present  case.  It 
is  in  effect  as  much  a  part  of  the  prayer  for  relief  as  if 
it  had  been  written  at  the  end  of  the  complaining  af- 
fidavit. 


On  page  0  of  the  appellee's  brief  counsel  points  out 
that  Judge  Wolverton,  at  the  close  of  his  opinion,  in 
which  he  directed  that  a  fine  of  $2.50.00  be  imposed  upon 
Mr.  Hanlev,  said: 
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"This  sum  I  consider  in  no  way  compensa- 
tory for  plaintiff's  loss  but  I  impose  it  b}^  way 
of  warning  against  any  further  contempt  of  the 
kind." 

And  counsel  argues  that  since  the  trial  court  said  he 
imposed  it  by  way  of  warning,  therefore  it  shows  that 
the  fine  was  punitive  and  not  remedial.  This  is  a  slight 
straw  to  seize  upon  when  considered  in  the  light  of  all 
the  other  things  in  the  case  earmarking  it  as  a  civil  case. 
But  even  this  straw  may  be  brushed  away  by  showing 
first  that  the  fine  of  $250.00  was  imposed  for  the  use  of 
the  plaintiff.  (Opinion  p.  73  and  decree  p.  78).  Not 
a  cent  of  it  went  to  the  United  States,  which  it  would 
have  to  do  to  supp(^rt  any  argument  that  this  was  a 
criminal  case. 

Furthermore,  even  if  Judge  Wolverton  had  fined 
Mr.  Hanley  any  number  of  dollars,  the  fine  to  go  to  the 
United  States,  and  even  if  he  had  imprisoned  Mr.  Han- 
ley for  a  year,  it  would  not  have  shoAvn  that  this  was  a 
criminal  case.  It  would  simply  have  shown  that  Judge 
Wolverton,  in  a  civil  contempt  case,  had  imposed  a  sen- 
tence for  punitive  purposes — a  thing  which  he  would 
have  had  no  right  or  jurisdiction  to  do.  That  was  the 
very  point  in  the  Gompers  case.  In  that  case  the  court 
sentenced  the  defendants  to  six  months,  nine  months 
and  one  year's  imprisonment,  respectively,  and  the  Su- 
preme Court  of  the  United  States  said  that  did  not 
stamp  the  proceedings  as  criminal ;  it  simply  showed  that 
the  court  had  tried  to  administer  punitive  punishment 
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in  a  civil  case  and  tliat  it  was  without  any  shadow  of 
right  or  jurisdiction  to  do  such  a  thing,  the  Supreme 
Court  saying  (page  .501)  : 

"The  result  was  as  fundamentally  erroue- 
ous  as  if  in  an  action  of  'A  vs.  B,  for  assault 
and  hattery',  the  judgment  entered  had  been 
tliat  the  defendant  he  confined  in  prison  for 
tw^elve  months." 

Counsel,  erroneously  assuming  that  there  is  sonic 
punitive  feature  about  this  case,  further  says,  on  ])ages 
5  and  0  of  his  brief,  that  where  a  case  contains  both  puni- 
tive and  remedial  elements,  the  punitive  features  always 
dominate  the  case  and  fix  its  character  for  the  purposes 
of  review,  and  cites  In  re  Merchants'  Stock  &  Grain  Co., 
223  U.  S.  039,  56  L.  ed.  .584;  Krephk  v.  Couch  Patents 
Co.,  190  Fed.  .56,5;  Continental  Gin  Co.  v.  Murray  Co., 
102  Fed.  873. 

Tn  the  first  of  these  cases,  In  re  jNIerchants'  Stock  & 
Grain  Comjnuiy,  fhies  of  $1000,  $2000  and  $.500  were 
im^josed,  three-fourths  of  w^hich  would  go  to  the  com- 
]}lainant  as  compensation  and  (mc-fourth  to  the  United 
States,  and  the  court  properly  held  that  in  view  of  this 
])unitive  feature  of  a  fine  going  to  the  United  States,  the 
c'lse  was  ])ro])erly  reviewable  on  a  writ  of  error,  and  di- 
rected the  Circuit  Court  of  Appeals,  which  had  dismissed 
the  case  as  being  a  civil  one,  to  reinstate  it  and  take  jur- 
isdiction of  it. 
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In  tlie  second  case  above  cited,  Kreplik  vs.  Coucli 
Patents  Company,  the  only  point  was  whether,  in  a  case 
of  criminal  contempt,  remedial  relief  could  also  be 
granted,  and  the  court  held  that  it  could.  It  further  ap- 
])eared  in  that  case  that  at  the  special  request  of  the  de- 
fendant himself  the  case  uas  treated  as  a  criminal  con- 
tenipt. 

In  the  last  case  cited,  Continental  Gin  Company  vs. 
Murray  Co.,  the  only  defense  was  that  a  contempt  case 
for  violation  of  an  injunction  against  infringement  of  a 
patent  and  imposing  a  pimitive  fine  in  favor  of  the 
United  States,  was  properly  reviewable  by  writ  of  error 
and  that  on  such  review  matters  of  fact  could  not  be 
considered. 

It  is  worth  noting  that  in  most  of  the  cases  cited  by 
the  appellee,  especially  those  in  the  Supreme  Court  of 
the  United  States,  the  effect  of  the  nding  is  to  retain 
the  jurisdiction  and  give  the  parties  an  opportunity  to 
be  heard  upon  the  merits,  rather  than  to  dismiss  the  a])- 
I)eal  or  the  writ  of  error  as  the  case  may  be. 

PART  II. 

Ox  THE  Merits. 

The  administration  of  justice  is  often  (if  not  gen- 
erally) hindered  by  an  abundance  of  irrelevant  detail 
in  relation  to  the  problems  actually  presented  for  solu- 
tion. And  this  case  is  not  free  from  such  offending". 
Yielding  first  place  to  our  energetic  adversary  we  freely 
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accept  our  I'lill  sluire  of  responsibility  in  that  regard. 
And  then  too,  there  are  other  facts  which,  while  helpful 
in  their  proper  relation,  serve  only  to  hinder,  if  allowed 
to  intrude  into  illogical  relations.  Eliminating,  as  far  as 
possible,  the  irrelevant  and  keeping  each  fact  within  the 
radius  of  its  logical  application,  let  us  consider,  each  in 
its  proper  orr.er,  the  several  separate  offenses  charged 
against  ^Ir.  Hanley  in  this  proceeding.  And  each  of 
these  offenses  is  separate.  Xo  one  charge  depends  upon 
the  other.  And  what  is  more  important  to  be  remem- 
bered is,  that,  the  fact  that  several  independent  and  un- 
related charges  are  made  at  the  same  time  does  not  es- 
tablish any  relation  between  them.  The  fact  of  the  mak- 
ing of  charges  in  that  way  does  have  a  tendency  to  create 
an  atmosphere  antagonistic  to  the  person  against  whom 
tlie  charges  are  made.  And  that  fact  accounts  for  the 
making  of  unfounded  charges.  But  each  separate 
charge  must  stand  by  itself  or  must  fall  alone. 

In  order  that  the  legal  princi})les  involved  may  stand 
out  clearly  and  their  application  to  the  solution  of  the 
problem  presented  be  unobscured,  let  us  consider  the 
case  as  though  all  that  has  occurred  and  which  is  made 
the  basis  of  these  several  charges,  had  occurred  the  next 
day  after  the  decree,  which  it  is  claimed  has  been  vio- 
lated, had  been  rendered.  And  there  certainly  cannot 
be  any  possible  legal  or  logical  objection  to  that.  Lapse 
of  time  and  change  of  condition  cannot  make  that  con- 
tempt now,  which  would  not  have  been  contempt  then. 

It  must  be  borne  in  mind  that  Silvis  River  is  not  a 
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river  of  constant  flow  })ut  is  one  of  those  fitful  and  un- 
certain streams  made  by  the  melting  of  mountain  snow 
and  depending  therefore  for  its  flow  and  flood  time, 
upon  the  extent  of  the  snow  fall  and  the  rapidity  with 
which  it  melts.     The  river  enters  the  west  side  of  the 
Harney  Valley  from  the  north  and  flows  southerly  into 
Malheur  Lake.    After  it  enters  the  valley  it  divides  into 
two  forks  known  as  the  east  and  the  west  fork,  and  so 
flows  into  the  lake.    At  the  time  the  decree  was  rendered 
jMr.  Hanley  owned  a  large  tract  of  land  known  as  the 
"Bell  A  Ranch"  through  which  ran  the  east  fork  of  the 
river.    Near  the  north  end  of  this  ranch  he  had  a  remov- 
able dam  across  the  east  fork  of  the  river  and  connected 
with   (and  served  by)   this  dam  were  two  ditches,  one 
leading  to  the  east  and  the  other  to  the  west.     A  few 
miles   below  he  had   another   ditch   connected   directly 
with  the  east  fork  (but  no  dam)  leading  east  and  known 
as  the  Drain  Ditch,  because  it  was  for  drainage  pur])oses 
only.     Mr.  Altschul  owned  a  ti'act  of  land  on  the  west 
river  not  far  from  what  is  known  as  the  Young  Dam  and 
designated  as  section  twenty-nine.    Farther  down  on  the 
west  fork  Mr.  Altschul  also  owned  other  land  designated 
as  sections  five  and  thirty-one.     Below  the  lands  of  Mr. 
Hanley  and  Mr.  Altschid  and  on  both  forks  of  the  river, 
the  Pacific  I^ive  Stock  Company  owned  large  tracts  of 
land  aggregating  many  thousands  of  acres.     There  were 
many  owners  of  land  on  the  river  above  the  Company's 
lands  but  none  of  these  need  be  now  considered. 

In  that  situatio?!  the  C()m])any  brought  suit  against 
Mr.  Hanlcv  and  manv  others  to  en  join  them  from  usincj 
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water  from  the  river.  The  sole  basis  of  the  Company's 
claim  for  i-elief  was  that  it  was  a  riparian  owner  on 
the  stream  below  the  defendants.  Mr.  Altschiil  was  not 
a  party  to  that  suit  nor  are  his  lands  mentioned  or  re- 
ferred to  in  the  proceedings.  A  decree  was  rendered 
fixing  tlie  various  rights  of  the  several  parties  involved 
and  it  is  that  decree  which  ]Mr.  Hanley  is  here  charged 
with  havinsT  violated. 


As  said  above,  we  are  now  to  consider  the  case  as 
through  the  things  done  whicli  are  charged  as  the  several 
violations  of  the  decree  had  been  done  the  next  day  after 
tlie  decree  had  been  entered.  In  that  situation  and  as  to 
tlie  Altschul  lands  Mr.  Altschul  must  be  substituted  for 
]Mr.  Hanley  as  to  the  lands  owned  by  him. 

In  paragraph  1  of  the  affidavit  which  is  the  basis  of 
this  proceeding  beginning  at  page  17  Transcript  of  Rec- 
ord, it  is  charged  that  a  JNIr.  Luig  had  a  dam  in  the  west 
fork  of  the  river  on  Mr.  Altschul's  land  (sec.  31)  which 
served  to  irrigate  Luig's  land  below,  that  he,  Luig,  used 
tliat  dam  to  divert  water  from  the  river  at  times  when, 
by  the  decree,  he  was  prohibited  from  so  doing  and  there- 
l)y  committed  contempt.  It  is  then  charged  that  Mr. 
Hanley  "encouraged,  advised  and  assisted  said  Henry 
Luig  in  the  acts  aforesaid  and  in  the  contempt  and  viola- 
tion of  the  said  decree  as  aforesaid."  The  evidence  con- 
clusively demonstrates  and  it  stands  as  conceded,  that 
I^uig  did  not  do  any  of  the  things  charged  against  him 
and  he  was  discharged.    Now,  since  Luig  was  not  guilty 
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of  doing  anj'thing  in  violation  of  the  decree  it  manifesth^ 
follows  that  no  one  could  be  convicted  of  the  offense  of 
assisting  and  encouraging  him  in  the  doing  it.  The  thing 
charged  as  having  been  done  was  not  done.  Is  that  not 
the  end  of  the  matter? 

This  dam  (call  it  the  Luig  dam  or  the  .'H-dam,  it 
makes  no  difference  here)  was  used,  let  us  concede  for 
argument,  at  times  when  lAiig  was  forbidden  by  the  de- 
cree to  use  it.  But  it  was  not  used  by  I^nig.  In  a  spirit 
of  fairness  to  Luig  and  in  order  to  be  open  and  frank 
with  the  court,  Mr.  Hanley  says  that  lie  used  the  dam 
for  the  purpose  of  irrigating  the  Altschul  land  (sections 
>M  and  5).  Recurring  for  a  moment  to  the  specific  na- 
ture of  the  charge,  upon  which  we  are  being  tried,  let  it 
be  supposed,  for  a  moment,  that  this  use  of  water  on  the 
Altschul  land  was  a  violation  of  a  decree  against  Mr. 
Altschul;  no  such  charge  is  here  made  against  Mr.  Han- 
ley. All  that  is  charged  is,  that  Mr.  Hanley  assisted  and 
encouraged  a  man  in  the  doing  of  something  which  it  is 
now  admitted  he  did  not  do.  It  is  fundamental  that  in 
such  proceedings  as  this  the  charge  must  be  definite,  cer- 
tain and  specific  as  in  any  criminal  charge  and  that  the 
defendant  cannot  be  held  guilty  of  anything  not  so 
charged.  As  well  might  a  man  charged  with  encourag- 
ing advising  and  assisting  another  to  steal  a  horse  be  con- 
victed of  himself  stealing  a  cow.  Even  in  a  civil  case  the 
judgment  must  be  within  the  pleadings.  A  judgment 
on  open  account  could  not  be  rendered  in  an  action  on  a 
promissoiy  note.  It  is  therefore  clear,  ujX)!!  the  estab- 
lished and  uiHjuestioned  ])rinciples  of  pleading  and  ])ro- 
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cedure  botli  in  civil  as  well  as  criminal  cases,  that  the 
first  charge  as  made  cannot  be  sustained. 

But  suppose  the  facts  as  admitted  had  been  properly 
made  the  definite  basis  of  a  specific  charge  of  contempt ! 
Here  is  a  man  who  was  not  a  party  to  the  suit  in  which 
the  decree  was  rendered,  who  owns  land,  which  is  not  in 
any  way  involved  in  the  proceedings  and  he  takes  water 
J'rom  the  river  for  the  irrigation  of  that  land.  It  is  wholly 
immaterial  whether  in  fact  and  as  against  the  Company 
he  has  a  right  so  to  take  water  or  not.  His  right  in  that 
i-effard  cannot  be  determined  or  considered  here. 
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The  second  charge  (Paragraph  2  of  Affidavit,  Rec- 
ord p]).  IcS  and  19)  is  in  reference  to  what  is  known  as 
the  Young  dam.  It  was  declared  in  the  decree  that  Mr. 
Young  (who  owned  some  land  on  the  west  fork)  and  two 
other  parties  might  maintain  a  dam  and  ditches  for  the 
irrigation  of  certain  described  lands  and  their  use  of 
the  dam  was  limited  to  certain  prescribed  times.  The 
decree  also  provided  that  whatever  water  would  natural- 
ly flow  into  these  ditches,  when  the  dam  was  open,  might 
be  used  by  those  who  had  the  right  to  maintain  the  dam. 
This  dam  was  washed  out  and  these  parties  built,  in  its 
stead,  a  new  dam  a  short  distance  above.  It  is  charged 
that  these  parties  had  no  right  to  build  a  dam  at  any 
place  except  on  the  exact  spot  where  the  old  one  was. 
that  they  constructed  the  new  dam  so  that  when  open 
it  would  divert  more  water  than  the  old  one  and  that 
they  dug  a  new  ditch  connected  with  the  dam  whereby 
the  flow  of  the  water  in  their  ditches,  when  the  dam  was 
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open,  was  increased.  It  is  then  charged  that  in  ail  this, 
these  parties  acted  nnder  the  advice  and  encoin*agement 
and  with  the  assistance  of  Mr.  Hanley.  It  is  to  be  borne 
in  mind  that  this  dam  (as,  indeed  all  the  others)  con- 
sist of  a  wooden  frame  so  placed  in  the  stream  as  to 
sustani  movable  boards  placed  against  it  and  held  in 
place  by  the  pressure  of  the  water.  This  frame  work 
rested  upon  a  permanent  board  foundation  set  in  the 
bottom  of  the  stream.  The  dam  is  said  to  be  "in" 
only  Vv'hen  the  movable  boards  are  in  place.  In  the 
charge  as  to  the  Luig  dam  the  movable  boards  were 
in  place  but  here  the  charge  is  predicated  u])on  the 
contention  that  the  permanent  part  of  the  dam  was 
so  constructed  as  that  more  water  flowed  into  the 
ditches  when  the  boards  were  out  than  was  the  case 
with  the  old  dam  and  also  that  the  new  dam  was  not 
built  on  the  exact  site  of  the  old  one.  There  is  no 
charge  here  that  this  dam  had  been  used  as  a  dam  (that 
is,  that  the  movable  boards  had  been  juit  in  i)lace)  by 
any  one.  And  there  is  no  pretense  that  any  water  had 
been  diverted  by  the  j^ermanent  structure  of  this  dam 
by  Mr.  Hanley,  or  in.to  any  ditch  of  his  or  onto  any 
land  owned  or  controlled  by  him  or  that  he  had  the 
remotest  interest  in,  or  the  least  use  of,  any  water  which 
came   from   that   dam. 

But  here,  as  in  the  I^uig  charge,  the  lands  of  Mr, 
Altschul  (Sec.  29)  are  involved.  And  we  are  to  con- 
sider the  case  as  though  all  that  is  claimed  as  the  basis 
of  the  charge  had  occurred  the  next  day  after  the 
decree  had  been  entered.      In  that  as])ect  of  the  case 
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it  stands  us  it  Mr.  Altschul  were  charged  with  con- 
tempt as  the  ownei-  of  the  Young  dam.  Here  then  is 
a  dam  built  after  the  decree  had  been  entered  and  which 
is  owned  by  "Sir,  Altschul  who  was  not  a  party  to  the 
suit,  to  serve  lands  not  mentioned  in  the  proceedings. 
And  there  is  no  pretense  that  this  dam  is  even  located 
on  the  site  of  any  dam  that  was  mentioned  in  the  decree. 
It  goes  without  saying  that  in  that  situation  Mr.  Alt- 
schul could  not  be  held  for  contempt.  The  question 
as  to  Mr.  AltschuFs  right  to  use  that  dam  for  the  irri- 
gation of  his  land  cannot  be  involved  in  this  proceeding. 
He  did  not  violate  the  decree,  as  charged  or  otherwise, 
and'  that  is  the  end  of  the  matter. 

It  is  very  cleai-  that,  as  to  these  two  charges,  if 
^Ir.  Altschul  had  done  all  that  Mr.  Hanley  is  charged 
with  having  done  he  would  not  be  guilty.  How,  then, 
is   ^Ir.   Hanley   guilty?     ^Ir.   Hanley   owns   stock    in 

each  of  two  corporations  which  own  the  Altschul  lands. 
It  is  not  pretended  that  these  corporations  were  organ- 
ized or  are  used  as  a  subterfuge  for  the  violation  of 
the  decree.  Both  corporations  are  bona  fide  business 
organizations  in  which  other  parties  own  substantial 
interests.  But  sup})ose  Mr.  Hanley  personally  owned 
the  Altschul  lands,  he  would  have  the  very  same  rights 
as  to  these  lands  that  Mr.  Altschul  had.  The  original 
suit  was  instituted  as  against  certain  rights  of  irriga- 
tion claimed  and  exercised  by  people  on  the  river  above 
the  complainant.  The  rights  thus  claimed  was  the  thing 
in  issue— the  rights,  as  relating  to  certain  lands.     And 
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it  was  tliat  wliich  was  adjudicated.  As  to  Mr.  tiaiiley 
(and  most  if  not  all  the  others  as  well)  certain  dams 
and  ditches  were  specifically  mentioned.  The  suit  did 
not  relate  to  the  personality  of  any  of  those  who  were 
made  defendants  but  only  to  the  rights  claimed  by  them. 
These  rights,  as  adjudicated,  are  expi-essed  in  the  decree 
as  relating  to  the  ])articular  person  who  then,  so  to  say, 
owned  that  right,  but  beyond  that  right,  the  personality 
of  him  who  owned  it,  is  in  no  wise  involved.  The  'de- 
cree grants  to  INIr.  Hanley,  as  the  owner  of  certain  land, 
dam  and  ditches,  the  right  to  take  and  use  water  from 
the  river  and  specifies  the  nature  and  extent  of  that 
use  and  then  declares  that  he  shall  not  take  any  more 
water  than  granted  by  the  decree.  But  this  right  is 
a  property  right,  it  is  appurtenant  to  the  land  and 
is  not  personal  to  INIr.  Hanley.  And'  the  prohibitive 
provisions  of  the  decree  likewise  relate  only  to  the  rights 
involved  and  not  to  the  personality  of  the  man,  as 
such,  who  may  be  then  the  owner  of  these  rights.  Mr. 
Hanley,  as  the  owner  of  these  rights,  which  were  s])ecif- 
ically  mentioned  in  the  decree,  is  enjoined  from  taking 
water  from  the  river,  except  as  ])rovided  by  the  decree. 
But  Mr.  Hanley,  as  a  man  and  independent  of  these 
l^roperty  rights,  is  not  affected  by  the  decree,  and  there 
is  nothing  which  prevents  him  fi-om  acquiring  and  exer- 
cising other  rights  or  claims  to  water  from  the  river 
the  same  as  though  his  name  had  never  been  mentioned 
in  the  decree.  And  so,  even  if  Mr.  Hanley  were  him- 
self the  owner  of  the  Altschul  lands,  he  would  have 
the  very  same  rights  as  Mr.  Altschul.  After  the  de- 
cree had  been  entered,  Mr.  Haidey  bought  a  tract  of 
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land  on  tlie  river  below,  known  as  the  Fennimore  land, 
as  to  which  a  right  of  irrigation  is  claimed.  Mr.  Fen- 
nimore had  not  been  made  a  party  to  the  suit,  nor 
were  these  lands  involved  in  the  ]3roceeding — the  situa- 
tion was  e:^actly  the  same  as  that  of  the  xVltschul  lands. 
In  1905  Mr.  Hanley  was  charged  with  contem])t  for 
having  used  water  upon  the  Fennimore  land.  Judge 
Bellinger,  in  affirming  Mr.  Hanley's  right  so  to  use 
the  water,  said'  (Record,  pp.  324-325)  : 

"On  about  the  line  between  sections  2  and 
3,  in  township  24  south,  range  21  east,  there 
was  in  the  river  channel  an  old  check-gate 
known  as  the  Fennimore  check-gate,  used  to 
impede  the  flow  of  water  so  as  to  sub-irri- 
gate the  lands  further  up  the  river.  This  gate 
had  become  decayed  and  useless  for  the  pur- 
pose intended.  Hanley,  since  the  decree  in 
(juestion  was  entered,  having  acquired  the  Fen- 
nimore land,  put  in  a  new  check-gate  a  short 
distance  above  the  old  one. 

"The  Fennimore  interest  was  not  involved 
in  the  suit  in  which  the  decree  was  entered, 
and  the  rightfulness  of  this  check-gate  was 
not  adjudicated.  Hanley's  act,  therefore,  in 
putting  in  this  check-gate  is  not  a  matter  for 
which  he  can  be  required  to  answer  in  this 
proceeding." 

What  has  been  said  in  reference  to  the  relation  of 
the  decree  to  the  personality  of  those  named  as  defend- 
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ants  applies  equally  to  the  dams,  as  siructurcs,  which 
are  mentioned  in  the  decree.  The  decree,  though  it 
specifies  a  particular  dam,  mentions  it  only  with  ref- 
erence to  the  rights  relating  to  it  as  involved  in  the 
suit.  The  dam,  as  a  physical  structure — a  thing  of 
timhers  and  boards — bears  the  same  relation  to  the 
prohibitive  effect  of  the  decree  as  does  the  ])hysical 
structure,  so  to  say,  of  a  man  named  in  the  decree. 
All  the  time  it  is  the  right  which  is  involved — a  particu- 
lar right  to  take  water  from  the  river — and  not  the 
physical  structure  employed  as  the  means  of  taking 
the  water  or  the  ])ersonality  of  the  man  who  takes  it. 
It  is  our  contention  that  the  structure  known  as  the 
31-dam,  or  the  Luig  dam,  was  the  special  structure 
em])loyed  for  irrigation  of  the  Altschul  lands  in  sec- 
tions 5  and  31,  that  it  was  built  to  take  the  place  of 
a  similar  structure  built  in  1887  for  the  same  pur])t)se 
and  that  these  lands  have  rights  of  irrigation  utilized  by 
means  of  these  structiu'es  which  have  been  exercised 
ever  since  the  original  dam  was  built.  But,  so  far  as 
this  case  is  concerned,  sup])ose  that  were  not  ti-ue  and 
su])pose  this  dam  had  been  built  by  Mr.  I><uig  and  tluit 
it  is  the  same  dam  mentioned  in  the  decree  as  it  declares 
Luig's  rights!  In  that  case  T-^uig  has  certain  rights  of 
irrigation  which  he  is  permitted  to  exercise  by  means 
of  this  dam,  but  neither  I^uig,  as  a  man,  nor  the  dam,  as 
a  structure,  is  affected,  as  to  other  rights  not  involved 
in  the  suit  nor  referred  to  in  tlie  decree.  In  that  situa- 
tion of  affairs  JNIr.  Altschul  uses  this  structui-e.  known 
as  the  31-dam,  or  the  I^uig  dam,  for  the  irrigation  of  liis 
land.     This  use  of  the  dam  is  entirely  independent  of 
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I^uio"  and  of  any  riglits  which  he  has  or  claims  or  of  any 
riglits  in  any  way  involved  in  the  snit  or  affected  hy  the 
decree.  Of  course  Altschul  could  not  acquire  any  right 
from  or  through  Luig  and  there  is  no  claim  that  he 
could.  To  state  the  case  most  strongly  against  us,  grant 
that  Altschul  had  no  real  right  as  against  Luig  to  use 
tha  dam  and  his  use  of  it  cannot  he  tortured  into  a  viola- 
tion of  the  decree. 

The  Voung  dam,  as  known  in  these  proceedings,  was 
not  mentioned  in  the  decree  and  therefore,  so  far  as  its 
use  for  the  Altschul  land  is  concerned,  it  is  an  indepen- 
dent structure. 

It  is  freely  conceded  hy  a])pellee  at  ])age  58  of 
its  hrief  that  the  water  rights  of  the  Altschul  land  is  in 
no  way  involved  in  this  proceeding.  And  that  is  a  very 
im]K)rtant  matter  to  he  home  in  mind  in  the  determina- 
tion of  the  case.  It  is  within  this  record  that  the  water 
rights  of  everybody  on  the  river  is  now  in  process  of  de- 
termination in  the  State  Courts.  A  water  right,  in  its  re- 
lation to  other  such  rights,  depends  upon  the  nature,  ex- 
tent and  method  of  its  use.  The  Altschul  rights  to,  or  in, 
the  .-51  or  Luig  dam,  is  a  matter  of  much  importance 
as  relating  to  other  rights  and.  since  the  Altschul  water 
rights  are  not  here  involved,  his  right  to  that  dam  cannot 
he  considered  and  Ilanlev's  riti^hts  are  Altschul's  rio-hts. 


The  other  charges  against  ^Nlr.  Hanley  involve  his 
])ersonal  relation  to  the  decree,  and  little  remains  to  he 
said  in  rej)ly,  in  addition  to  what  has  been  said  in  our 
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original  brief.  All  that  is  said  by  appellee  in  reference 
to  the  charges  upon  which  Mr.  Hanley  was  exonerated 
by  the  Court  below,  are  entirely  outside  the  limits  of  dis- 
cussion. It  is  only  the  charges  which  were  sustained 
below  that  are  here  for  consideration. 

The  other  charges  relate  to  the  twenty-one  dam,  the 
condition  of  the  banks  on  the  east  fork  of  the  river,  as  it 
flows  through  Mr.  Hanley's  land  and  to  the  drain  ditch. 

As  to  the  twenty-one  dam,  it  is  cliarged  that  one 
board  was  allowed  to  remain  in  the  dam  and  that  brusli 
was  permitted  to  accumulate  against  the  framework  of 
the  dam.  This  matter  is  fully  discussed  in  our  original 
])rief,  but  special  attention  may  be  called  to  the  fact  tliat 
the  one  board  was  but  six  inches  wide,  extended  but  one 
fourth  the  distance  across  the  river  and  was  next  the 
bank  out  of  the  current  and  in  slack  water,  and  that  the 
brush  was  only  a  few  small  limbs  of  willow  brusli.  But 
the  absolutely  conclusive  fact  in  favor  of  Mr.  Hanley  is 
that  these  obstructions  did  not  increase  the  division  of 
water.  These  obstructions  were  removed  as  soon  as  INIr. 
Hanley  knew  they  were  there,  which  was  before  the  24th 
of  April  and,  Mr.  Grif fing,  who  measured  the  outflow  of 
the  water,  says  that  forty  second  feet  was  flowing  into 
the  21 -ditch  from  the  first  of  April  to  the  third  of  May 
(Record  ]).  94).  It  therefore  conclusively  ap])ears  that 
just  as  much  water  Avas  diverted  after  as  before  the 
board  and  brush  were  removed. 

The  fact  that  ]Mr.  Hanley  did  not  o])en  the  banks  of 
the  river  or  do  anything  to  increase  the  overflow  or  out- 
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flow  is  conclusively  established.  It  also  clearly  appears 
that  he  had  endeavored  to  repair  breaks  in  the  bank  so 
as  to  confine  the  water  to  the  channel.  There  has  al- 
ways been  a  natural  overflow  of  the  banks  during  high 
water  and  there  are  several  breaks  or  openings  in  the 
banks.  These  have  always  been  there  and  it  has  been 
]Mr.  Hanley's  effort  to  keep  them  closed,  both  because 
it  better  serves  for  his  own  irrigation  and  also,  as  he  says, 
in  order  to  avoid,  if  possible,  any  cause  or  objection  by 
tlie  complainant.  But  ^Ir.  Hanley  is  not  under  any  le- 
gal obligation,  either  to  close  or  to  keep  closed  any  nat- 
ural ()])ening  in  the  bank  of  the  river.  The  water  shall 
flow  as  it  was  wont  to  flow  and  these  openings  in  the 
bank  afford  as  natural  an  outflow  as  the  channel  itself 
affords  a  natural  onflow. 

The  only  thing  in  addition  to  what  is  said  in  the  orig- 
inal brief  in  reference  to  the  drain  ditch,  that  seems  to 
call  for  attention,  is  the  suggestion  that  the  water  in 
that  ditch  is  of  not  the  slightest  use  to  Mr.  Hanley.  All 
the  water  that  goes  into  that  ditch  is  delivered  directly  on 
to  the  land  of  the  complainant,  and  thence  flow^s  on  down 
to  its  other  lands  below.  Mr.  Hanley  has  a  right  to  use 
that  ditch  to  drain  water  from  his  land  whenever  such 
drainage  is  necessary.  The  land  from  which  the  water  is 
drained  is  hay  land.  The  hay  is  put  u])  and  then  the 
stock  is  brought  onto  the  land  for  feeding.  It  was  nec- 
essary to  drain  this  land  so  that  the  stock  could  be  fed 
there.  And  in  the  practical  conduct  of  the  business  it  is 
just  as  necessary  to  feed  the  stock  there  as  it  is  to  raise 
the  hav. 
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A  great  deal  is  said  by  a])pellee  about  the  diversion 
for  the  Fennimore  land,  about  the  Orphan  Head  Gate 
and  ditch  and  about  the  Peoples  Ditch,  and  the  general 
complaint  is  made  that  the  com])lainant  has  been  short 
of  water.  But  none  of  these  things  are  relevant  to  the 
(question  really  presented  on  this  a])peai. 

Here  are  certain  direct  acts  charged  against  Mr. 
Hanley  as  being  in  violation  of  a  decree  of  the  court. 
Kach  of  these  is  regarded  as  a  separate  charge.  And 
each  must  stand  alone  as  though  it  were  the  only  one 
that  has  been  made.  No  one  charge  as  such  can  lean 
upon  anothci'  for  support.  It  is  respectfully  submitted 
that  not  a  single  charge  inxolved  in  this  a])peal  has  been 
sustained. 

In  conclusion,  we  call  your  Honor's  attention  to  the 
fact  that  in  that  portion  of  the  record  which  the  aj)])ellec 
had  printed  are  some  matters  which  are  not  touched  on 
in  the  record  which  appellant  had  printed,  because  ap- 
])ellant  deemed  them  immaterial.  If  your  Honors 
should  deem  any  of  them  material  it  will  not  be  fair  to 
judge  of  them  from  the  |)rinted  record  alone — for  appel- 
lant's printed  recoi-d  omits  them,  and  ap])ellee's  ])rinted 
record  presents  only  one  side  of  them.  The  reverse  side 
of  them  can  only  be  seen  by  reading  the  com])lete  type- 
written transcript  of  the  testimony,  which,  ])ursuant  to 
Judge  AVolverton's  order,  was  sent  down  for  your  Hon- 
ors' inspection.  We  think  all  materiid  matters  are  in 
a])])ellant's  ])rinte(i  I'ccord.  I  f  your  Honors  think  other- 
wise, and  conclude  some  of  the  matters  in  ap])ellee\s  rec- 
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ord  are  material,  then  we  respectfully  ask  that  you  read 
the  typewritten  transcript  to  get  the  other  side  of  them. 

C.  E.  S.  WOOD, 
LIONEL  R.  WEBSTER, 
ERSKIXE  WOOD, 

Attorneys  for  Defendant  and  A])pellant,  William  Han- 
ley. 
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Filed  this day  of  July,  1916. 


FRANK  D.  MONCKTON,  Clerk. 
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No.  2722 


IN    THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


William  Hanley, 

Appellant, 

vs. 

Pacific  Live  Stock  Company 
(a  corporation), 


Appellee. 


APPELLEE'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  B.  Gilbert,  Presiding  Judge, 
and  the  Associate  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

The  Pacific  Live  Stock  Company  (a  corporation), 
appellee,  in  the  above  entitled  matter,  respectfully 
petitions  for  a  rehearing  in  the  above  entitled  cause,  and 
in  support  thereof  submits  the  following  for  the' 
consideration  of  the  court. 

I. 

THE    LUIG   DAM   WAS    USED    FOR    THE    IRRIGATION    OF    THE 
LUIG  LAND  IN  VIOLATION  OF  THE  DECREE. 

The  simple,  unvarnished  facts  in  regard  to  this 
matter  are:     That  by  the  final  decree  Luig  was   per- 


mitted  to  use  this  dam  for  the  irrigation  of  his  land 
during  certain  times  of  the  year,  and  was  enjoined 
from  using  it  at  any  other  time.  Notwithstanding  that, 
in  the  year  1915,  all  of  the  boards  were  placed  in  the 
dam,  and  by  means  thereof  practically  all  of  the  water 
of  the  river  was  diverted  onto  the  Luig  land.  There 
can  be  no  doubt  that  if  Luig  had  done  this  it  would  have 
been  a  clear  violation  of  the  decree  and  a  contempt  of 
court.  It  is  also  clear  that  if  Hanley,  or  any  one  else, 
had  assisted  Luig  in  thus  diverting  the  water  onto  his 
land  in  violation  of  the  decree  he  would  likewise  be 
guilty  of  contempt  of  court  for  so  doing,  but  it  ap- 
peared that  although  the  water  was  almost  lapping  the 
doorstep  of  Luig's  house,  he  was  conveniently  away 
at  his  summer  house  during  this  period,  so  that  if 
he  did  have  anything  to  do  with  it  it  could  not  be  proved, 
and  instead  of  Hanley  merely  assisting  him  in  doing 
this,  it  appeared,  without  dispute,  that  Hanley  had  done 
it  entirely  himself.  Now,  we  respectfully  ask  the 
court  how  it  can  be  less  a  contempt  of  court  for  Hanley 
to  use  this  dam  for  the  irrigation  of  Luig's  land  in 
direct  violation  of  the  terms  of  the  decree,  where  he 
does  it  entirely  alone,  than  it  would  be  if  he  did  it 
with  the  assistance  of  Luig.  In  other  words,  the  use 
of  that  dam  for  the  irrigation  of  the  Luig  land  was 
forbidden  during  this  period.  Hanley  was  a  party 
to  the  suit,  and  was  aware  of  the  decree.  Notwith- 
standing those  facts,  he  deliberately  turns  all  of  the 
water  of  the  west  fork  of  the  river  onto  the  very  Luig 
land  which  is  forbidden  to  use  it  during  that  period. 


is  held  by  the  Circuit  Court  to  be  guilty  of  contempt  of 
court  for  so  doing,  and  still  this  court  holds  that  such 
an  act  does  not  constitute  a  contempt  of  court.  If  such 
a  proposition  is  maintainable,  then  all  Luig  has  to  do 
in  any  year  is  to  go  away  to  the  country  in  the  summer- 
time, and  any  obliging  neighbor,  whether  it  be  Hanley 
or  anyone  else,  may  turn  all  of  the  water  of  the  west 
fork  of  the  river  onto  that  land  and  be  absolutely  be- 
yond the  reach  of  the  court.  If  this  can  be  done  in  1915, 
it  can  be  done  in  any  other  year.  If  it  can  be  done  in 
April,  it  can  be  done  in  March  or  May,  or  any  other 
time  during  which  the  decree  prohibits  it  from  being 
done.  In  other  words,  there  is  nothing  in  any  case 
that  could  be  proved  any  stronger  than  what  was  proved 
in  this  case.  It  was  proved  that  the  Circuit  Court  had 
forbidden  the  use  of  that  dam  to  divert  water  of  the 
west  fork  of  Silvies  river  onto  the  Luig  land  during 
that  time  of  the  year.  It  was  proved  that  the  dam  was 
used  for  the  purpose  of  diverting  practically  all  of  the 
water  of  the  river  during  that  period  onto  that  land. 
It  was  proved  that  this  was  done  by  Hanley,  who  was 
not  only  a  party  to,  but  had  knowledge  of  that  decree, 
and  still  this  court  reverses  a  decree  of  the  trial  court 
holding  him  guilty  of  violating  the  decree  in  doing  what 
he  was  shown  to  have  done.  These,  we  respectfully 
submit,  are  the  only  relevant  or  material  facts  in  this 
matter,  and  that 'they  do  constitute  a  contempt  of  court 
and  a  violation  of  the  decree  we  respectfully  submit  is 
too  clear  for  serious  argument. 


II. 

JUSTIFICATION  BELIED  ON   FOR  THIS  VIOLATION. 

Let  us,  however,  briefly  examine  the  justification  for 
this  violation  of  the  decree.  Hanley  says  that  he  owned 
certain  land  formerly  belonging  to  one  Altschul,  which 
has  water  rights,  and  that  also  in  connection  with  that 
land  he  has  an  interest  in  the  Luig  dam.  Let  us  sup- 
pose for  the  sake  of  the  argument  that  this  is  so.  What 
justification  was  that  for  turning  all  of  the  water  of  the 
west  fork  of  Silvies  river  onto  the  Luig  landf  Certainly 
none  whatever.  We  do  not  claim  that  any  water  right 
which  Altschul  might  have  been  entitled  to  as  the  owner 
of  that  land  has  in  any  way  been  affected  by  this  decree, 
but  there  is  not  a  suggestion  ay  where  in  the  case  that 
Altschul  ever  had  any  interest  in  the  Luig  dam  or  ever 
was  nearer  to  it  than  his  office  on  Sansome  Street  in 
San  Francisco.  There  is  no  suggestion  in  the  record  that 
Altschul  ever  diverted  a  drop  of  water  from  Silvies 
river,  but  Hanley  says  that  he  (Hanley)  has  an  interest 
in  the  Luig  dam,  and  had  it  prior  to  the  commencement 
of  the  suit  in  which  the  decree  involved  herein  was 
entered;  but  his  own  evidence  showed  that  it  was  entirely 
a  different  dam  that  he  attempted  to  claim  an  interest 
in  at  that  time.  Luig  testified  that  he  (Hanley)  had  no 
interest  in  the  Luig  dam  until  it  was  rebuilt  about  1904, 
long  after  the  decree  in  this  case,  and  Luig,  Gilcrest  and 
Newman  all  testified  that  Planley  had  never  used  the 
dam  since  the  decree,  and  that  it  never  had  been  used 
except  in  strict  accordance  with  the  decree,  and  the  trial 
court  held  that  Hanley  had  no  interest  whatever  in  the 
dam  at  the  time  of  the  former  suit.     Still  this  court 


undertakes  to  disregard  all  of  this  testimony  and  to 
apparently  hold  that  Hanley  did  have  an  interest  in  the 
dam  at  the  time  the  suit  was  commenced,  and  this  not- 
withstanding the  well-established  rule  that  in  contempt 
proceedings  the  findings  of  the  lower  court  will  not  be 
disturbed  where  there  is  a  conflict  of  evidence. 

Besette   v.    W.   B.    Conkey   Co.,   194   U.    S.    234; 
24  Sup.  Ct.  665 ;  48  L.  ed.  997. 

But  we  respectfully  submit  that  whether  Hanley  did 
or  did  not  have  any  interest  in  the  Luig  dam  at  the 
time  of  the  decree,  in  connection  with  his  land  in  section 
31,  is  a  matter  in  no  way  involved  in  this  proceeding. 
Hanley  was  shown  to  have  put  the  boards  in  this  dam 
and  in  violation  of  the  decree  diverted  the  water  onto 
the  land  of  Luig,  and  whether  he  did  or  did  not  have 
any  right  to  use  this  dam  for  the  irrigation  of  section 
31  is  entirely  immaterial,  because  that  would  be  no 
justification  for  using  the  dam  in  violation  of  the  decree 
to  irrigate  the  land  of  Luig  which  was  forbidden  to  use 
it  during  that  period,  and  consequently  even  if  he  did 
have  any  rights  by  reason  of  his  lease  or  ownership 
of  section  31  this  would  be  no  justification  whatever 
for  the  violation  of  the  decree  actually  committed. 
A¥hether  or  not  he  had  any  right  to  the  waters  of  the 
river  hj  virtue  of  his  ownership  of  section  31  is  a 
matter  not  necessarv  to  a  decision  in  this  case. 


III. 

EFFECT  OF  FORMER  DECREE  AS  RES  ADJUDICATA. 

One  of  the  strongest  reasons  for  the  conclusion  that 
Hanley  had  no  interest  in  the  Luig  dam  at  the  time  of 


the  commencement  of  the  former  suit  is  that  he  did  not 
set  it  up  in  that  suit,  but  this  court  not  only  disregards 
that  consideration,  but  also  holds  that  his  failure  to 
set  it  up  did  not  bar  him,  and  this  is  based  on  a  radical 
misstatement  of  the  record  in  the  previous  case  to  the 
effect  that  the  complaint  in  the  previous  case  only 
attacked  the  diversions  made  by  Hanley  on  the  east 
fork  of  the  river.  What  are  the  facts?  The  complaint 
in  that  action  alleged  that  the  plaintiff's  lands  were 
situated  along  the  main  channel  of  the  east  and  west 
forks  of  Silvies  river,  and  that  the  water  thereof  when 
unobstructed  flowed  through  those  lands  and  was  used 
for  its  irrigation  (Printed  complaint,  p.  1061) ;  alleged 
that  it  was  entitled  to  have  the  waters  of  Silvies  river 
flow  down  its  main  channel  and  through  the  forks, 
branches,  minor  channels,  sloughs  and  swales  thereof 
down  to  its  lands  as  it  would  flow  if  not  obstructed  or 
diverted   (Printed  complaint,  p.  1113) ;  alleged 

"But  notwithstanding  your  orator's  said  rights 
the  defendants  have  wrongfully  entered  upon  the 
channels  of  said  river  and  the  channels  of  its  said 
forks  above  said  lands  of  your  orator,  or  some  of 
them,  and  have  wrongfully  constructed  and  are  now 
wrongfully  maintaining  divers  dams  in  said  chan- 
nels and  ditches  leading  therefrom;  that  is  to  say, 
The  Harney  Valley  Dam,  Ditch  and  Irrigating  Com- 
pany has  one  dam  and  two  ditches  leading  there- 
from; George  Whiting,  Thomas  Whiting,  lone 
Whiting  and  John  C.  Foley,  acting  together,  have 
one  dam;  N.  Brown  has  one  dam  and  one  ditch 
leading  therefrom;  J.  H.  Byerly  and  C.  P.  Ruther- 
ford acting  together  have  one  dam;  C.  P.  Ruther- 
ford has  one  dam  and  one  ditch  leading  therefrom; 
C.  A.  Sweek  has  one  dam  and  one  ditch  leading 
therefrom;  M.  Gushing,  D.  M.  McMenamy  and  John 
I.  Newman  acting  together  have  one  dam  and  two 


ditches  leading  therefrom;  William  D.  Hanley  has 
one  dam  and  three  ditches  leading  therefrom ;  W.  H. 
Marrs  and  Manna  Marrs  acting  together  have  one 
dam  and  one  ditch  leading  therefrom;  Joseph  T. 
Barnes  has  one  dam  and  one  ditch  leading  there- 
from; William  Clark  has  one  dam;  F.  L.  Mace  has 
one  dam  and  one  ditch  leading  therefrom;  H.  C. 
Levens  has  one  dam  and  two  ditches  leading  there- 
from; George  W.  Young,  Mrs,  A.  E.  Young,  Hull 
Hotchkiss  and  C.  T.  Voegtly  acting  together  have 
one  dam  and  one  ditch  leading  therefrom;  Green 
Hudspeth,  James  Dalton  and  Hull  Hotchkiss  acting 
together  have  one  dam  and  one  ditch  leading  there- 
from; Casper  Luig  has  one  dam;  Mrs.  F.  E.  McGee 
has  one  dam;  and  Peter  Clemens  and  B.  R.  Porter 
acting  together  have  one  dam  and  one  ditch  leading 
therefrom"   (Printed  Complaint,  pp.  1113-14). 

It  will  be  seen  from  the  above  that  the  defendants 
were  charged  generally  with  diverting  water  from  both 
the  east  and  west  forks  of  the  river,  and  there  was  no 
statement  whatever  made  that  the  diversions  which 
were  made  by  W.  D.  Hanley  were  made  from  the  east  or 
the  west  fork,  nor  was  there  any  statement  that  the 
dam  and  ditches  which  were  referred  to  were  situated 
upon  the  east  fork.  The  court,  therefore,  is  in  funda- 
mental error  in  accepting  the  statement  of  the  appel- 
lant that  the  complaint  only  charged  him  with  respect 
to  the  east  fork  of  the  river. 

The  prayer  for  a  discovery  was  as  follows: 

''your  orator  asks  that  they  may  each  be  compelled 
to  make  answer  to  this,  its  bill  of  complaint,  and 
to  make  a  full  disclosure  and  discovery  in  regard 
to  the  rights  or  pretended  rights,  if  any  they  have, 
for  diverting  the  waters  from  your  orator's  said 
lands  and  obstructing  its  flow  therein,  as  is  herein- 
above charged,  and  that  they  may  each,  according 
to  the  best  and  utmost  of  their  knowledge,  remem- 


brance,  information  and  belief,  make  full,  true,  direct 
and  perfect  answer  to  the  matters  hereinabove 
stated  and  charged." 

The  matters  stated  and  charged  in  the  bill  were  that 
the  defendants  had  wrongfully  "entered  upon  the  chan- 
nels of  said  river  and  the  channels  of  its  said  forks". 
The  prayer  for  an  injunction  was  as  follows : 

"That  your  honors  may  be  pleased  to  enter  a 
decree  in  this  cause  perpetually  enjoining  and  re- 
straining the  said  defendants  and  each  of  them, 
their  attorneys,  agents,  servants  and  employees, 
from  diverting  any  of  the  water  of  Silvies  river 
or  the  east  or  west  fork  thereof  from  their  channels 
or  impeding  the  flow  of  any  of  said  water  down  to 
and  upon  your  orator's  said  lands  as  said  water 
has  heretofore  been  wont  to  flow  therein  when  not 
interfered  with  by  the  defendants,  and  that  said 
defendants  and  each  of  them  may  be  required  to 
remove  their  said  dams  from  the  channels  of  Silvies 
river  and  said  forks  thereof  and  may  be  perpetually 
enjoined  and  restrained  from  rebuilding  the  same 
or  in  any  manner  obstructing  the  flow  of  said 
water"  (Printed  Complaint,  pp.  1116-17). 

It  will  be  seen  from  this  that  an  injunction  was  asked 
generally  against  the  defendants  from  diverting  any 
water  from  Silvies  river  or  the  east  fork  or  the  west 
fork  thereof,  and  no  one  could  read  the  complaint 
without  knowing  that  his  right  to  divert  any  water 
from  the  main  channel  of  Silvies  river  or  from  the 
east  fork  thereof  or  the  west  fork  thereof  was  questioned 
and  was  about  to  be  enjoined.  The  defendant,  W.  D. 
Hanley,  subject  to  certain  rights  which  were  awarded 
him,  stipulated  that 


^'tlie  complainant  shall  have  a  decree  in  this  suit 
according  to  the  prayer  of  its  complaint"  (Printed 
decree,  p.  1144), 

and  subject  to  those  rights  the  final  decree  contained  the 
following  provision: 

"That  the  defendants  W.  D.  Hanley  *  *  * 
and  each  and  all  of  them  and  the  attorneys,  agents, 
servants  and  employees  of  them,  and  the 
attorneys,  agents,  servants  and  employees  of  each  of 
them,  be  and  they  and  each  of  them  are  perpetually 
enjoined  and  restrained  and  strictly  inhibited  from 
diverting  any  of  the  water  of  Silvies  river  and  any 
of  the  water  frotn  the  east  fork  of  Silvies  river  and 
any  of  the  water  from  the  west  fork  of  Silvies  river 
from  the  channels  of  said  rivers  and  from  the 
channels  of  each  of  said  rivers,  and  that  they  be  and 
they  and  each  of  them  are  perpetually  enjoined 
and  restrained  and  strictly  inhibited  from  impeding 
the  flow  of  any  of  said  water  to  and  upon  the 
lands  of  the  complainant  hereinbefore  described  as 
the  said  water  has  heretofore  been  wont  to  flow 
thereon  when  not  interfered  with  by  the  said  de- 
fendants and  by  the  said  intervener,  either  jointl}^ 
or  severally,  and  that  they  be  and  they  are  and  that 
each  of  them  be  and  he  is  required  to  remove  all 
and  any  dams  which  they  or  either  of  them  may 
have,  or  which  any  one  of  them  may  have,  in  the 
channels  of  Silvies  river  or  in  the  channels  of  the 
east  fork  of  Silvies  river  or  in  the  channels  of  the 
west  fork  of  Silvies  river,  and  that  they  be  and  they 
are  and  that  each  of  them  be  and  each  of  them  is 
hereby  perpetually  enjoined  and  restrained  and 
strictly  inhibited  from  rebuilding  the  same,  or  any 
thereof;  and  that  they  be  and  they  are  and  that 
each  of  them  be  and  each  of  them  hereby  is  perpet- 
ually enjoined  and  restrained  and  strictly  inhibited 
from  in  any  manner  obstructing  the  flow  of  the 
waters  of  Silvies  river  and  from  in  any  manner 
obstructing  the  flow  of  the  waters  of  the  east  fork 
thereof   and   from   in   any   manner   obstructing   the 


10 


flow  of  the  waters  in  the  luest  fork  thereof,  and 
from  obstructing  the  flow  of  the  waters  of  said 
rivers,  or  any  thereof,  in  all  and  in  each  of  the 
channels  thereof,  save  and  except  as  is  in  this 
decree  more  particularly  set  forth"  (Printed  decree, 
pp.  1180-1181). 

It  therefore  appears  that  the  plaintiff's  lands  were 
traversed  by  the  east  fork  and  the  west  fork  of  Silvies 
river  and  through  the  same  received  the  waters  of  the 
main  channel  of  Silvies  river,  the  waters  of  the  west 
fork  and  the  waters  of  the  east  fork.  It  alleged  that  it 
was  entitled  to  have  said  waters  flow  unobstructed  to 
its  lands.  It  charged  the  defendants  generally  with 
obstructing  such  waters;  it  prayed  specifically  that  each 
of  them  be  enjoined  from  obstructing  the  waters  of  the 
main  channel  or  of  the  east  fork  or  of  the  west  fork; 
it  was  decreed  that  the  defendants  be  enjoined  from 
obstructing  the  waters  of  the  east  fork  or  the  west  fork 
except  in  the  manner  expressly  permitted  by  the  decree, 
and  it  was  expressly  provided  that  the  waters  of  Silvies 
river  and  the  waters  of  the  west  fork  and  the  waters 
of  the  east  fork,  and  the  waters  in  any  of  the  channels 
of  Silvies  river,  could  be  used  by  the  defendant  only  as 
in  the  decree  set  forth. 

The  propriety  of  a  decree  covering  the  whole  river 
and  all  of  its  forks  can  not  be  questioned.  The  intention 
to  cover  the  main  river  and  both  of  its  forks  is  so  clear 
as  not  to  admit  of  doubt.  The  decree  by  the  clearest 
language  did  cover  both  forks  of  the  river  as  well  as 
the  main  river  as  to  all  the  defendants,  and  still  the 
decree  is  held  not  to  apply  to  the  west  fork  of  Silvies 
river,  all  on  the  mistaken  assumption  that  the  complaint 


11 


did  not  involve  the  right  of  all  of  the  defendants  on 
both  forks.  This  conclusion  is  attempted  to  be  supported 
by  the  fact  that  after  the  general  allegations  that  the 
defendants  were  obstructing  the  waters  of  the  main 
river  and  of  the  east  and  west  forks,  the  complaint 
specified  the  number  of  dams  and  ditches  which  were 
owned  by  various  defendants;  but  there  is  nothing  in 
the  complaint  that  alleges  on  which  forks  those  dams 
and  ditches  were  situated,  and  it  would  be  a  strange 
proposition  if  a  defendant  could  default  to  such  a  com- 
plaint and  could  then  say  that  the  judgment  was  only 
an  adjudication  as  to  the  dam  which  he  did  have,  but 
was  not  an  adjudication  as  to  a  dam  which  he  did  not 
have,  and  that  he  could,  therefore,  immediately  build 
another  dam  and  it  would  not  be  covered  by  the  com- 
plaint. How  can  the  court  say  that  the  complaint  re- 
ferred to  a  dam  on  the  east  fork  rather  than  to  a  dam 
on  the  west  fork?  But  suppose  the  plaintiffs  had  only 
known  of  one  dam  owned  by  Hanley  and  had  clearly 
designated  and  described  it  as  being  at  some  particular 
place  or  on  some  particular  fork,  would  the  court  mean 
to  hold  that  a  decree  that  he  be  enjoined  from  obstruct- 
ing the  water  by  any  dam  or  by  any  ditch  at  any  place 
would  be  of  no  effect  except  as  to  the  particular  dam 
or  the  particular  ditch  that  was  specified  in  the  com- 
plaint? Certainly  not.  The  complaint  sought  to  have 
the  defendants  enjoined  from  interfering  with  the  water 
in  any  manner,  or  at  any  place,  or  by  any  dam,  or  any 
ditch.  The  plaintiff  was  undoubtedly  entitled  to  that 
relief,  unless  the  defendants  appeared  and  justified  by 
alleging   themselves   not   only   the    ownership    of   some 
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dam  or  ditcli,  but  by  alleging  and  establishing  a  right 
to  maintain  it.  We  are  now  taking  the  position  that 
W.  D.  Hanley  did  as  a  matter  of  fact  own  only  one 
dam  at  the  time  of  the  decree,  and  it  is  true  that  we 
are  taking  the  position  now  that  the  only  dam  he  owned 
was  in  the  east  fork,  but  the  court  says  we  can  not 
take  that  position  because,  forsooth,  in  the  former  suit 
we  did  not  allege  the  fact  that  he  owned  a  dam  in  the 
west  fork.  We  claim  he  did  not  own  a  dam  in  the  west 
fork.  We  claim  that  the  evidence  in  this  case  shows  he 
did  not  own  any  dam  in  the  west  fork,  and  how  can 
our  prayer  that  he  be  enjoined  from  diverting  the 
water  of  the  east  fork  or  the  west  fork  or  the  main  chan- 
nel be  limited  because  we  did  not  allege  that  he  owned 
something  which  we  even  now  claim  he  did  not  own, 
and  certainly  never  knew  of  his  claiming  to  own  prior 
to  the  present  contempt  proceeding?  The  purpose  of 
that  suit  was  to  compel  each  of  the  defendants  to  set 
forth  any  right  which  they  had  in  and  to  the  waters 
of  the  east  fork  or  the  west  fork  or  the  main  channel 
of  the  river,  but,  as  the  court  now  construes  it,  any 
defendant  can  put  as  many  dams  in  the  channels  of 
Silvies  river,  or  any  of  the  forks  thereof,  and  maintain 
them  as  they  see  fit,  provided  they  are  not  the  particular 
dams  specifically  referred  to  in  the  complaint.  Such  a 
result  is  simply  to  make  an  absurdity  of  the  decree.  It 
is  obvious  that  the  plaintiff  in  drawing  the  bill  thought 
it  knew  the  dams  and  ditches  which  the  various  defend- 
ants owned,  and  while  it  specified  them  so  far  as  it  did 
know  them  it  asked  a  decree  enjoining  any  diversion  or 
any  obstruction  of  the  water  of  the  river,  but  according 
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to  the  present  decision  this  specification  of  certain  ob- 
structions destroyed  the  whole  effect  of  the  decree,  which 
the  court  rendered  and  it  results  that  no  defendant  is 
enjoined  in  any  manner  except  in  respect  to  the  particu- 
lar dams  and  ditches  so  specifically  referred  to.  Such 
a  construction  makes  the  entire  decree  nugatory  and  of 
no  force  and  effect  whatever. 

We  respectfully  submit  that  the  entire  decision  on 
this  subject  is  based  on  an  erroneous  acceptance  of  the 
statement  of  appellant  that  the  east  fork  was  not 
involved  in  the  complaint  and  decree,  but  it  is  not  only 
its  effect  upon  this  particular  case  that  demands  a 
further  hearing  in  order  to  correct  that  error,  but  it  is 
the  effect  that  it  will  have  upon  the  entire  decree,  for 
certainly  each  of  the  defendants  is  in  exactly  the  same 
position  as  William  D.  Hanley;  the  dams  of  each  were 
specified  and  to  hold  that  the  decree  is  nugatory  as  to 
him  except  as  to  the  particular  dam  specified  in  the 
complaint  would  apply  equally  to  each  of  the  other 
defendants,  and  it  would  therefore  result  that  the  decree 
was  of  no  force  or  effect  whatever  to  prevent  the 
defendants  from  obstructing  the  water  in  any  way  they 
saw  fit,  except  by  the  dams  so  specifically  mentioned. 
Such  a  conclusion  is  utterly  unsupported  by  reason  or 
authority.  The  complaint  asked  that  the  defendants  be 
enjoined  from  diverting  water  from  the  main  channel 
or  from  the  east  fork  or  from  the  west  fork.  The  de- 
fendants consented  to  a  decree  enjoining  them  from 
diverting  water  from  the  west  fork  or  diverting  water 
from  the  east  fork  or  from  diverting  water  from  the 
main  channel.     The  jurisdiction  of  the  court  to  enter 
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such  a  decree  is  undoubted  because  tlie  parties  ap- 
peared and  consented  to  it,  and  even  if  by  any  possible 
construction  the  complaint  could  be  held  not  to  authorize 
such  a  decree,  which  we  dispute,  the  court  had  full 
power  to  construe  the  complaint,  and  did  construe  it, 
and  did  enter  such  a  decree  upon  the  stipulation  of  the 
parties,  and  having  full  authority  and  jurisdiction  to 
do  so  the  decree  can  not  be  questioned  at  this  date.  We 
have  said  nothing  of  the  injustice  of  permitting  it  to  be 
questioned,  but  here  it  appears  by  the  testimony  in  this 
case  that  for  sixteen  years  since  the  entry  of  that  decree 
it  has  been  scrupulously  carried  out  with  respect  to  the 
Luig  dam,  which  has  been  operated  by  Luig  in  strict 
accordance  with  the  decree.  In  the  meantime  Caspar 
Luig  has  died,  as  appears  by  the  record,  and  since  the 
trial  in  this  contempt  matter  his  brother  has  likewise 
died,  and  the  court  can  well  believe,  which  is  a  fact, 
that  other  important  witnesses  have  likewise  died  since 
that  decree  was  entered.  The  purpose  of  that  suit  was 
to  have  the  rights  of  the  parties  fixed  and  determined, 
and  if  Hanley  did  have  an  interest  in  the  Luig  dam  at 
that  time,  and  the  decree  was  not  binding  upon  him  in 
respect  thereto,  the  decree  was  an  absurdity  since  Luig's 
use  of  the  dam  was  limited  only  by  the  time  it  might  be 
operated,  and  if  Hanley  could  operate  it  all  the  rest  of 
the  time,  it  is  obvious  that  the  purpose  sought  by  the 
stipulations,  which  became  a  part  of  the  decree,  never 
could  be  carried  out.  We  say,  therefore,  that  tlie  trial 
judge  was  fully  justified  in  holding  that  the  claim  of 
any  right  of  Hanley  in  that  dam  prior  to  the  decree  is 
without  foundation,  and  we  moreover  submit  that  that 
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decree  necessarily  enjoined  him  from  using  that  dam, 
or  any  other  dam,  on  the  east  or  west  forks  of  the  river, 
except  the  dam  which  he  was  expressly  permitted  to  use. 


IV. 

NO  CLAIM  OF  ANY  RIGHT  ACQUIRED   FROM  ALTSCHUL. 

The  court  makes  some  point  of  the  fact  that  Altschul, 
the  owner  of  certain  land  now  owned  by  Hanley,  was 
not  made  a  party  to  the  suit.  It  is  sufficient  to  say 
that  we  do  not  claim  that  any  right  which  Altschul  had 
there  as  a  riparian  owner,  or  as  an  appropriator,  has 
been  in  any  way  affected  by  the  suit.  If  he  had  any 
right  before  the  suit  he  had  it  afterwards,  and  if  it 
has  since  passed  to  Hanley,  he  likewise  owns  it  irrespec- 
tive of  this  decree,  but  there  is  no  claim  that  Altschul 
ever  had  any  interest  whatever  in  the  Luig  dam,  or  ever 
conveyed  it  to  Hanley.  Hanley 's  claim  is  that  he  (Han- 
ley) owned  an  interest  in  it  prior  to  that  suit,  and  at  the 
time  it  was  instituted.  We,  furthermore,  respectfully 
submit  that  none  of  these  matters  as  to  the  water  rights 
of  Altschul  or  the  water  rights  if  any  acquired  by 
Hanley  from  him  are  in  au}^  way  involved  in  this  pro- 
ceeding. What  is  involved  in  this  proceeding  is  a  use 
of  the  Luig  dam  for  the  irrigation  of  the  Luig  land  in 
clear  violation  of  this  decree  by  a  person  who  was  a 
party  to  the  decree  and  had  knowledge  of  it. 


V. 

THE    WHOLE    RIVER   WAS   INVOLVED    IN    THE    FORMER    CASE. 

The  court  make   some   point   of  the  contention   that 
the  entire  stream  was  not  involved  in  the  prior  case. 
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This  has  been  pretty  well  disposed  of  in  the  analysis 
of  the  complaint  and  decree,  which  has  already  been 
made.  The  complaint  alleged  that  the  plaintiff  was 
entitled  to  the  natural  flow  of  the  stream  to  its  lands, 
unobstructed,  both  of  the  main  channel,  the  east  fork 
and  the  west  fork,  and  sought  to  enjoin  the  defendants 
from  interfering  with  such  flow.  It  is,  therefore,  clear 
that  as  against  the  defendants  the  complainant  did  claim 
the  full  flow  of  the  entire  stream  and  as  against  them 
by  the  decree  the  court  did  enjoin  them  from  interfering 
with  the  flow  of  any  part  of  the  stream  to  the  complain- 
ant's land.  We  are  at  a  loss  to  see  how  a  case  could 
more  fully  and  clearly  involve  the  entire  stream  so  far 
as  the  parties  thereto  were  concerned.  In  fact  the  last 
paragraph  of  the  decree  shows  clearly  that  the  decree 
was  intended  as  an  adjudication  as  to  the  waters  of 
Silvies  river  and  the  waters  of  the  west  fork  and  the 
waters  of  the  east  fork  thereof.  That  paragraph  is  as 
follows : 

"20.  That  this  decree  shall  run  in  favor  of  the 
complainant,  its  successors  and  assigns,  and  against 
the  defendants,  their  heirs,  personal  representatives, 
successors  and  assigns,  and  against  each  of  the 
said  defendants  and  the  heirs,  personal  representa- 
tives, successors  and  assigns  of  each  of  said  defend- 
ants; and  against  the  complainant,  its  successors 
and  assigns  in  favor  of  the  said  defendants,  their 
heirs,  personal  representatives,  successors  and  as- 
signs; and  that  the  water  of  Silvies  River  and  the 
waters  of  the  west  fork  of  Silvies  River  a^id  the 
ivaters  of  the  east  fork  of  Silvies  River  and  the 
waters  in  any  of  the  channels  of  said  Silvies  River 
and  in  any  of  the  channels  of  the  east  fork  thereof 
and  in  any  of  the  channels  of  the  west  fork  thereof 
may  be  used  and  enjoyed  by  the  defendants  only 
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as  in  this  decree  is  particularly  set  forth,  and  not 
otherwise,  and  only  at  the  times  and  in  the  places 
and  for  the  purposes  in  this  decree  set  forth,  and 
not  otherwise.'^ 


VI. 

USE  BY  HANLEY  OF   THE  YOUNG  DAM. 

The  decision  of  the  court  on  this  matter  is  even  more 
startling  than  its  decision  of  the  matter  of  the  Luig 
dam.  The  facts  in  regard  to  the  Young  dam  are:  that 
it  was  constructed  by  Young  in  the  very  teeth  of  the 
decree;  the  court  in  a  previous  contempt  proceeding  so 
held,  and  that  it  was  so  constructed  is  not  open  to  dis- 
pute; notwithstanding  this,  in  1914  it  was  again  used 
by  Hotchkiss  and  Thornberg  to  irrigate  their  land,  in 
clear  violation  of  the  decree.  The  court  so  held  and 
directed  these  parties  to  remove  the  dam.  They  have 
not  appealed  and  the  court  must  assume  that  that  direc- 
tion has  been  carried  out,  as  it  in  fact  has  been.  Still, 
the  court  on  the  appeal  of  Hanley,  holds  that  Hanley 
had  a  perfect  right  to  use  this  dam.  Let  us  see,  there- 
fore, how  Hanley  acquired  any  interest  in  it.  His  first 
version  was,  in  his  sworn  answer,  that  he  acquired  it 
after  it  was  constructed  by  Young  and  before  he  knew 
that  it  had  been  constructed  in  violation  of  the  decree 
of  the  court.  Of  course  from  a  legal  standpoint  this 
could  not  be  so,  because  Hanley  himself  being  a  party 
to  the  decree  and  knowing  all  about  it  would  at  least 
have  constructive  notice  that  the  dam  was  illegally  con- 
structed, but  he  afterwards  entirely  abandoned  this  con- 
tention and  testified  that  after  Young  had  been  held  to 
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have  violated  the  decree  in  constructing  it  he  purchased 
it  from  Young.  The  case,  therefore,  simply  comes  to 
this :  that  after  a  structure  is  built  in  violation  of  the 
terms  of  a  decree  and  in  contempt  of  court,  the  party 
constructing  it  may  entirely  avoid  the  consequences  by 
turning  it  over  to  another  party  to  the  suit,  who  has  full 
knowledge  of  the  fact  that  it  was  illegally  constructed. 
Certainly  to  assist  one  to  maintain  a  dam  illegally  con- 
structed is  as  much  a  contempt  of  court  as  to  assist  him 
to  construct  it,  and  if  it  was  illegally  constructed  in 
contempt  of  court,  the  court  certainly  had  power  and 
authority  to  order  it  destroyed,  and  that  was  what  was 
done  in  this  case,  and  the  court  practically  now  holds 
that  this  was  entirely  wrong,  and  that  Hanley  could 
prevent  its  destruction  by  purchasing  an  interest  in  it 
with  full  knowledge  that  it  had  been  declared  by  the 
court  to  be  illegally  constructed. 

In  the  first  place,  there  was  no  necessity  for  this  court 
to  pass  on  any  such  a  matter.  Hanley  denied  that  he 
had  used  this  dam  and  by  means  of  that  denial  escaped 
a  conviction  for  contempt  on  that  particular  count. 
Hotchkiss  and  Thornberg  had  used  it  and  had  used  it 
in  clear  violation  of  the  terms  of  the  decree,  and  were, 
therefore,  properly  held  guilty  of  contempt,  and  to  say 
that  the  power  of  the  court  to  carry  out  a  decree  by 
requiring  the  removal  of  a  structure  constructed  in  viola- 
tion of  the  decree  of  the  court  can  be  circumvented  by 
transferring  the  same  to  another  party  in  the  case,  is, 
to  our  minds,  so  clearly  unsustainable  that  we  are  satis- 
fied it  would  not  receive  the  conscious  approval  of  this 
court. 
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Another  version  of  this  matter  was  that  Hanley  had 
assisted  Young  in  the  original  construction  of  this  dam. 
On  this  theory  it  therefore  appears  that  Hanley  assisted 
Young  to  construct  this  dam  for  the  use  of  his  (Young's) 
land,  in  admitted  violation  of  the  decree,  and  the  court 
therefore  certainly  had  authority  to  require  Young  to 
remove  it,  and  Hanley,  having  assisted  him  to  build  it, 
in  violation  of  the  decree  of  which  he  had  knowledge, 
can  not  complain  of  the  order  of  the  court  requiring 
Young  to  remove  it. 


VII. 

THE  DKAIN  DITCH. 

The  fundamental  error  which  the  court  has  committed 
in  regard  to  this  matter  is  in  confusing  the  drainage 
of  water  from  the  surface  of  Hanley 's  land,  however  it 
may  come  upon  it,  with  the  diversion  of  water  from  the 
river  into  the  Drain  ditch.  This  matter  is  of  such 
immense  importance  and  any  decision  on  it  so  far- 
reaching  that  we  trust  the  court  will  not  hastily  affirm 
the  decision  which  has  been  arrived  at  in  respect  thereto. 
The  evidence  in  this  case  shows  that  in  the  year  1914, 
during  the  month  of  April,  thirty  feet  of  water  was 
diverted  through  the  Drain  ditch.  While  the  record  does 
not  show  the  full  capacity  of  the  ditch,  it  does  show 
from  the  position  of  the  boards  in  its  head  that  this  was 
nothing  like  the  capacity  of  the  ditch,  and  so  far  as  the 
legal  principle  is  concerned,  it  would  be  the  same  if  the 
ditch  had  been  wide  opened,  taking  all  of  the  water  of 
the   river,   and   if   a   contempt   proceeeding  for   taking 
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thirty  feet  of  water  could  not  be  maintained  neither  could 
a  contempt  proceeding  for  taking  all  of  the  water  of  the 
river  be  maintained.  It  has  certainly  been  decided,  ai 
all  events,  that  Hanley  can  not  use  the  Drain  ditch  for 
the  purpose  of  diverting  water  out  of  the  river  when 
it  is  unnecessary  to  do  so  in  order  to  drain  water  from 
the  Hanley  lands  {Pacific  Live  Stock  Co.  v.  Hanley,  200 
Fed.  468,  484).  The  court,  in  its  opinion,  says  that  the 
trial  court  did  not  find  that  this  was  the  condition  of 
affairs  in  1915,  but  in  this  the  court  is  in  error,  for  the 
trial  court  did  hold 

''That  during  the  months  of  March  and  April, 
1915,  and  at  times  ivhen  it  was  unnecessary  to  drain 
imter  from  the  lands  of  William  Hamley,  the  said 
defendant,  William  Hanley,  in  violation  of  the  terms 
of  the  said  decree  permitted  the  head  of  the  Hanley 
Drain  Ditch  to  be  opened"  etc.    (Trans,  p.  76). 

Not  only  did  the  court  so  find,  but  the  evidence  showed, 
that  during  the  very  time  that  Hanley  had  the  head  of 
the  Drain  ditch  open  so  that  it  would  divert  from  the 
river  at  least  thirty  feet  of  water,  he  was  himself 
diverting  all  of  the  water  of  the  river,  and  of  both  forks, 
onto  his  land,  for  the  purpose  of  irrigation.  It  therefore 
results  that  during  the  time  when  the  Hanley  land  was 
being  irrigated  and  all  of  the  water  of  the  river  was 
being  diverted  for  its  irrigation,  and  that  therefore  it 
obviously  needed  irrigation  and  not  drainage,  Hanley 
was  diverting  thirty  feet  of  water  from  the  river  into 
the  Drain  ditch.  Now,  if  that  was  not  a  violation  of 
the  decree  in  this  case,  it  necessarily  follows  that  no 
diversion  through  the  Drain  ditch  of  water  of  the  river 
at  any  time  could  be  a  violation  of  that  decree,  and  it 
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therefore  follows  that  Hanley  with  impunity  can  divert 
any  quantity  of  water  from  the  river  into  the  Drain 
ditch  during  the  irrigating  season  without  violating  this 
decree.  This  simply  amounts  to  making  the  dissenting 
opinion  of  Judge  Gilbert,  reported  in  200  Fed.,  p.  485, 
the  prevailing  decision  of  the  court  in  this  case. 

In  the  answer  of  the  defendant  Hanley,  in  the  original 
case,  he  refers  to  the  Drain  ditch  as  follows : 

''The  same  was  built  to  be  used  and  is  used  by 
this  defendant  solely  for  the  purpose  of  draining 
water  from  certain  of  his  land  as  above  described 
and  was  not  intended  to  be  used,  and  never  has 
been  used  by  him  for  the  purpose  of  irrigation ;  that 
there  is  no  dam  in  connection  with  said  ditch  and 
that  by  draining  the  water  off  from  his  land  through 
said  ditch  he  prevents  a  large  tract  thereof  from 
being  so  submerged  with  water  as  to  render  it  value- 
less, and  that  thereby  he  is  enabled  to  and  does 
reclaim  a  large  body  of  his  land  so, that  the  same 
can  and  does  produce  abundant  and  valuable  crops 
of  wild  grass  every  year,  which  is  used  for  hay 
and  pasturage  by  this  defendant"   (Trans,  p.   10). 

It  will  be  seen  that  by  this  answer  the  defendant  in 
no  way  alleged  any  appropriation  of  water  by  means  of 
the  Drain  ditch,  nor  did  he  in  any  way  claim  a  right 
to  divert  water  from  the  river  by  means  of  it  and  of 
course  the  court  well  knows  that  he  could  not  in  law 
divert  water  from  the  river  for  the  purpose  of  drain- 
age. It  is  clear,  therefore,  that  on  such  an  answer  he 
would  not  have  been  entitled  to  have  justified  any  diver- 
sion of  water  from  the  stream.  He  therefore  entered 
into  a  stipulation  that  the  Drain  ditch  should  be  main- 
tained "for  the  purpose  of  draining  water  from  the 
surface   of  the  land  above  described,   and  not  for  the 
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purpose  of  irrigation".  It  was  certainly  held  in  the 
former  case  in  this  court  that  he  could  not  by  means  of 
the  Drain  ditch  divert  water  from  the  river  into  the  head 
of  the  Drain  ditch 

''when  its  waters  are  not  so  high  as  to  make  it 
necessary  or  proper  by  means  of  the  Drain  ditch 
to  drain  surface  waters  from  the  lands  specifically 
described  in  the  eleventh  subdivision  or  the  orig- 
inal decree". 

Certainly  it  can  not  be  contended  by  any  one  that 
it  is  necessary  or  proper  to  drain  water  from  the  sur- 
face of  the  land  when  the  owner  of  the  land  is  by  every 
means  in  his  power  endeavoring  to  divert  water  upon 
those  lands  for  their  irrigation.  The  court  seems  to 
entirely  confuse  the  use  of  the  Drain  ditch  for  the 
drainage  of  water  from  the  surface  of  the  land  into 
the  same  with  the  use  of  the  Drain  ditch  for  diverting 
water  from  the  river.  For  instance,  the  court  refers  to 
the  fact  that  the  defendant  had  a  right  to  use  the  Drain 
ditch  for  the  purpose  of  draining  from  his  land  the 
water  which  legally  went  out  either  through  the  Upper 
Hanley  ditch  or  otherwise.  No  one  has  ever  disputed 
that  proposition,  nor  has  any  one  ever  disputed  his 
right  to  use  that  water  in  any  way  he  sees  fit  on  the 
land  described  in  the  decree,  but  the  diversion  of  water 
from  the  river  into  the  Drain  ditch  is  quite  a  different 
proposition,  and  the  effect  of  the  present  decision  is 
that  Hanley  without  let  or  hindrance  can  divert  any 
quantity  of  water  he  sees  fit,  even  to  the  whole  river, 
through  the  Drain  ditch,  even  during  the  period  when 
he  is  himself  diverting  water  from  the  river  in  the 
ditches  which  he  is  allowed  to  use  for  the  purpose  of 
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irrigating  the  land.  The  court  makes  a  point  that  it 
was  not  specifically  shown  that  this  water  so  diverted 
was  used  for  irrigation.  What  difference  can  that 
make  to  complainant?  The  water  was  diverted  out  of 
the  river  channel  where  the  complainant  was  entitled 
to  have  it  flow,  and  away  from  the  lands  to  which  com- 
plainant was  entitled  to  and  desired  to  have  it  flow. 
Whether  it  was  used  for  irrigation  or  wasted  or  al- 
lowed to  come  back  to  the  river  some  sixteen  miles  be- 
low, and  far  below  places  where  the  complainant  would 
have  diverted  and  used  it,  is  an  entirely  immaterial 
proposition.  At  all  events,  the  majority  of  this  court 
in  Pacific  Live  Stock  Co.  v.  Hamley,  200  Fed.  468,  484, 
did  hold  that  Hanley  was  in  contempt  of  court  for  di- 
verting water  when  it  was  not  proper  or  necessary  to  do 
so  for  the  purpose  of  draining  water  from  the  surface 
of  the  land,  and  the  trial  court  in  this  proceeding  held 
that  he  did,  in  1914,  divert  water  into  the  Drain  ditch 
when  it  was  unnecessary  to  drain  water  from  the  Han- 
ley lands  (Trans,  p.  76).  Still  this  court  reverses  that 
order  which  is  in  exact  accord  with  the  holding  of  this 
court  on  the  former  appeal. 

Not  only  that,  but  on  the  trial  of  this  case  Hanley  did 
not  claim  that  during  this  period  it  was  either  neces- 
sary or  proper  for  him  to  divert  water  through  the 
Drain  ditch  and  took  the  position  in  his  sworn  affidavit 
that  he  had  not  diverted  any  water  through  it  at  all 
during  that  period.  We  showed  by  evidence  that  was 
uncontroverted  that  he  had  diverted  water  during  that 
period,  and  now  this  court  undertakes  to  uphold  his 
right   to   divert   water   through   the   Drain   ditch    at   a 
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time  when  the  trial  court  found  on  sufficient  evidence 
that  it  was  entirely  improper,  and  during  a  time  that 
he  nimself  did  not  claim  it  was  proper  to  divert  the 
water  by  that  means. 

At  all  events,  the  decision  of  the  court  is  based  en- 
tirely on  the  unsupported  premise  that  the  trial  court 
did  not  find  that  this  water  was  diverted  out  of  the 
river  and  into  the  Drain  ditch  at  times  when  it  was  un- 
necessary to  drain  water  from  the  lands  of  the  defend- 
ant Hanley. 


VIII. 

CUTS  IN  THE  BANK  OF  THE  RIVER. 

As  to  this  matter  this  court  assumes  that  these  cuts 
were  natural  depressions  and  therefore  there  was  no 
duty  on  Hanley 's  part  to  close  them.  Here,  again,  we 
respectfully  submit  that  the  court  in  so  holding  has  dis- 
regarded the  testimony  of  at  least  two  witnesses  as  to 
the  facts,  and  has  also  disregarded  the  admission  of 
Hanley  that  he  recognized  that  it  was  his  duty  to  keep 
them  closed.  Griffing  testified  that  these  large  cuts, 
diverting  some  fifty  feet  of  water  each,  were  artificial 
(Trans,  pp.  97,  137-8).  Gilcrest  likewise  testified  that 
these  cuts  were  artificial  (Trans,  pp.  164-170).  Hanley, 
and  all  of  his  witnesses,  showed  that  these  cuts  were 
equipped  with  poles,  stakes,  etc.,  for  the  purpose  of 
controlling  them,  and  Hanley  tried  in  every  way  to 
show  that  he  had  kept  them  closed.  Notwithstanding 
this  testimony,  this  court  now,  by  its  decision,  gives 
its   permanent  approval   to   leaving  two   of  these   cuts 
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open,  each  diverting  fifty  second  feet  of  water.  At  the 
statutory  duty  of  water  of  one  cubic  foot  to  eighty 
acres  this  water  alone  would  irrigate  eight  thousand 
(8,000)  acres  of  land,  which  is  considerably  more  than 
all  of  the  land  owned  by  Hanley  at  the  time  of  the 
entry  of  this  decree.  In  other  words,  this  court  has 
permitted  by  its  dismissal  of  this  proceeding  the  main- 
tenance of  two  cuts  having  all  the  appearance  by  the 
photographs  and  evidence  of  being  artificial,  testified 
by  all  the  witnesses  of  the  complainant  to  be  artificial, 
and  which  the  defendant  himself  has  admitted  he  should 
have  kept  closed,  and  which  he  testified  he  did  every- 
thing in  his  power  to  keep  closed.  This  court,  we  say, 
has  given  its  permanent  approval  to  the  right  of  the 
defendant  to  keep  them  open  and  to  divert  this  or  even 
greater  quantities  of  water. 


IX. 

AS  TO  OBSTRUCTIONS  IN  THE   TWENTY-ONE  DAM. 

This  matter  is  not  so  important  as  the  others,  be- 
cause not  of  permanent  consequence.  The  evidence 
showed  that  these  obstructions  raised  the  water  in  the 
j'iver  about  a  foot  (Trans,  p.  96).  It  does  not  make  any 
difference  whether  this  water  was  diverted  into  the 
Twenty-one  ditch  or  into  the  Hanley  Upper  ditch,  or 
out  through  some  cut  or  whether  it  was  diverted  at  all. 
This  obstruction  in  the  channel  was  not  permitted  by 
the  decree.  The  court  on  sufficient  evidence  found  it 
to  exist  in  violation  of  the  decree,  but  the  court  disre- 
gards all  of  this  evidence  simply  because  of  the  general 
testimony  that  from  the  first  of  April  until  the  3rd  of 
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May  the  average  amount  diverted  into  the  Upper  Hanley 
ditch  "would  be  very  close  to  forty  second  feet".  In 
other  words,  because  an  engineer  testified  that  during 
a  period  of  over  a  month  the  average  amount  diverted 
was  forty  feet,  therefore  the  court  draws  the  conclusion 
that  he  testified  that  during  all  of  that  period  the  same 
amount  was  diverted  every  day,  and  therefore  the  same 
amount  diverted  after  this  obstruction  was  removed,  as 
well  as  before.  We  certainly  submit  that  no  such  a  con- 
elusion  can  be  arrived  at.  The  river  during  that  period 
rises  and  falls,  and  the  amount  diverted  into  the  ditch 
would  rise  and  fall,  and  the  witness  simply  testified  that 
the  aojerage  amount  during  that  period  would  be  a  cer- 
tain amount,  which  was  an  ordinary  engineering  expres- 
sion, and  does  not  mean  that  the  same  amount  was 
diverted  during  the  entire  period.  But  what  is  the  use 
of  arguing  such  a  matter  when  the  court  knows  as  a 
hydraulic  matter  that  if  you  raise  the  water  in  a  stream 
a  foot  imm.ediately  below  the  head  of  a  ditch  it  will  nec- 
essarily divert  about  a  foot  more  depth  of  water  in  the 
ditch.  Even  if  a  witness  had  testified  that  notwithstand- 
ing the  raise  of  a  foot  the  same  amount  flowed  in  the 
ditch,  his  testimony  could  not  be  believed  because  it 
would  be  absolutely  against  all  reason  and  nature,  and 
certainly  the  court  has  no  right  to  assume  that  the  wit- 
ness testified  that  the  same  amount  flowed  when  he 
simply  testified  to  the  average  amount  during  the  entire 
period. 

Again,  we  respectfully  submit  that  such  a  conclusion 
is  not  arrived  at  by  giving  proper  or  just  weight  to  the 
finding  of  the  trial  judge. 
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GENERAL  CONSIDERATIONS. 

In  the  foregoing  we  have  attempted  to  show  that  the 
court  has  based  its  decision  on  premises  not  supported 
by  the  record,  but  we  can  not  expect  a  proper  considera- 
tion of  these  important  property  rights  if  the  court  is 
to  look  at  this  matter  in  the  manner  indicated  by  the 
last  paragraph  of  its  decision.  In  this  particular  in- 
stance, at  the  only  time  in  the  year  when  the  plaintiff 
is  entitled  under  the  terms  of  this  decree  to  the  waters 
of  this  river,  the  defendant  W.  D.  Hanley  was  taking 
every  drop  of  water  of  Silvies  river.  The  plaintiff  saw 
all  of  the  water  of  the  west  fork  of  Silvies  river  put 
upon  the  lands  of  Luig,  Thornberg  and  Hotchkiss,  in 
express  and  direct  violation  of  the  decree.  It  saw  all 
of  the  water  of  the  east  fork  going  out  through  the 
Drain  ditch,  the  Upper  Hanley  ditch,  and  these  cuts 
which  Hanley  claimed  to  control,  but  which  were  in 
fact  entirely  Uncontrolled,  beside  being  impeded  by  his 
dam,  the  abandoned  timbers  of  his  bridge,  and  by 
every  artifice  that  could  well  be  imagined,  while  the  testi- 
mony shows  that  the  complainant's  lands  were  parched 
and  dry;  and  still  this  court  adds  insult  to  injury  by 
holding  that  in  bringing  this  proceeding  the  complain- 
ant "has  gone  further  than  justice  permitted"  and 
"that  it  has  magnified  little  things  beyond  their  true 
proportions".  In  other  words,  the  taking  of  all  of 
the  water  of  Silvies  river  at  a  time  during  which  alone 
the  complainant  was  entitled  to  receive  it  and  putting 
it  upon  lands  which  were  strictly  inhibited  from  receiv- 
ing it  at  that  time,  is  a  little  thing,  and  to  question  it  is 
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to  go  further  than  justice  permits.  If  all  of  the  water  of 
Silvies  river  is  a  little  thing,  we  are  willing  to  concede 
this  criticism;  if  the  lands  of  complainant  and  their 
wants  are  a  little  thing,  we  are  willing  to  concede  this 
criticism.'  But  we  still  intend  to  take  the  position  that 
our  lands  and  our  rights  are  just  as  much  entitled 
to  protection  as  the  rights  of  W.  D.  Hanley.  Not  onlj^ 
this,  but  the  court  goes  further  and  says  that  the  de- 
fendant W.  D.  Hanley  "has  at  all  times  been  disposed 
to  deal  fairly  with  the  appellee".  This  court,  in  its  de- 
cision reported  in  200  Fed.  468,  held  that 

"the  provisions  of  the  original  decree  have  been 
evaded  by  both  Hanley  and  Levens"; 

that 

"Hanley  clearly  violated  the  provisions  of  the  orig- 
inal decree  by  subsequently  constructing  in  the 
Drain  Ditch  a  stop  gate",  etc., 

and  that  in  diverting  water  through  the  Drain  ditch  he 

"has  committed  and  does  commit  a  clear  violation 
thereof", 

and  beside  those  violations  and  contempts  of  court,  the 
trial  court  had  already  held  him  guilty  of  contempt  in 
various  other  particulars  specified  in  the  decree  from 
which  no  appeal  was  even  taken.  Notwithstanding  that 
decision  of  this  court  (dissented  from,  it  is  true,  by 
Judge  Gilbert),  the  court  now  gives  an  elaborate  coat 
of  whitewash  to  W.  D.  Hanley  and  says  that  at  all 
times  he  has  been  disposed  to  deal  fairly  with  the 
appellee,  and  all  this  is  based  on  the  statements  of 
Hanley,  held  by  the  lower  court  to  be  entirely  unsus- 
tained  by  the  evidence.  But  not  only  this,  the  court 
proceeds  to  go  on  the  supposition  that  if  appellee  had 
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known  that  W.  D.  Hanley  was  doing  all  of  these  things 
alone,  this  proceeding  would  not  have  been  brought.  In 
other  words,  the  appellee  sees  the  land  of  Luig  irri- 
gated by  all  of  the  water  of  the  west  fork  of  the  river 
being  turned  onto  the  same  in  violation  of  the  decree.  It 
naturally  draws  the  conclusion  that  this  is  not  without 
the  consent  of  Luig,  but  also  being  informed  that  Hanley 
was  responsible  for  it,  naturally  proceeded  against  both, 
and  now  the  court  says  that  because  the  complainant 
was  unable  to  prove  that  Luig  was  responsible  that  it 
would  not  have  proceeded  at  all  if  it  had  known  that 
Hanley  alone  did  it.  You  might  just  as  well  say  that 
because  two  men  are  proceeded  against  for  murder  and 
on  the  trial  one  of  them  admits  the  full  responsibility 
that  he  should  be  acquitted  and  the  proceeding  dis- 
missed because  forsooth  the  prosecution  was  unable  to 
establish  a  case  against  the  one  charged  as  a  confed- 
erate, and  you  might  just  as  well  say  that  if  the  prose- 
cution refused  to  take  that  position  that  it  had  gone 
further  than  justice  permitted  in  proceeding  at  all. 
What  diiference  does  it  make  to  the  complainant  if  the 
water  in  violation  of  the  decree  is  turned  out  of  the 
west  fork  of  the  river  onto  the  Luig  land  in  violation 
of  the  decree  whether  it  is  done  by  Luig  or  by  Hanley 
or  anyone  else  who  had  knowledge  of  this  decree?  The 
complainant  is  not  interested  in  who  is  violating  this 
decree,  but  is  interested  in  knowing  whether  it  is  vio- 
lated, and  it  is  deprived  of  the  water  and  the  water  in 
violation  of  the  decree  is  placed  upon  the  land  which  is 
prohibited  from  using  it.  In  the  same  way,  the  ap- 
pellee saw  the  water  by  the  Young  dam  in  violation  of 
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the  decree  turned  onto  the  Thornberg  and  Hotchkiss 
land.  It  naturally  assumed  that  Thornberg  and  Hotch- 
kiss were  cognizant  of  this  and  proved  that  to  be  a 
fact,  but  in  that  case  Hanley  took  the  other  position 
and  dodged  responsibility  and  escaped  punishment  by 
testifying  that  he  did  not  in  fact  take  any  water  by 
means  of  the  Young  dam  at  all.  Still  the  court  says, 
which  is  absolutely  contrary  to  the  record,  that  the 
court  found  him  guilty  of  contempt  for  using  the 
Young  dam.  Here,  again,  we  may  have  failed  to  prove 
all  of  the  parties  guilty  of  that  particular  otfence,  but 
those  who  were  found  guilty  were  adjudged  guilty  by 
the  court,  and  the  proper  punishment  meted  out  to  them, 
and  the  lower  court  did  not  say  because  we  had  been 
unable  to  prove  a  case  against  all  we  therefore  could 
get  no  relief  against  those  who  were  guilty  of  the  of- 
fence. But  the  court  even  takes  advantage  of  the  state- 
ment of  the  counsel  for  appellee  to  the  effect  that  since 
he  acquired  knowledge  of  certain  of  the  acts  of  Hanley 
while  he  was  on  the  Hanley  land  at  the  invitation  of 
Mr.  Hanley  he  ' '  felt  a  little  reluctance  about  this  matter 
of  taking  any  proceedings  on  that  matter  at  that  time", 
and  attempts  to  twist  this  into  an  admission  that  all  of 
the  things  on  the  east  fork  would  have  been  overlooked 
if  it  were  not  for  the  matters  on  the  west  fork.  On  the 
contrary,  the  record  shows  that  immediately  after  coun- 
sel for  the  appellee  learned  of  the  conditions  on  the  east 
fork,  instead  of  immediately  bringing  such  a  proceeding, 
he  took  the  matter  up  directly  with  the  attorney  for  Mr. 
Hanley,  Judge  Webster  (Typewritten  Trans,  p.  87),  and 
this  natural  courtesy  shown  under  the  circumstances  is 
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twisted  by  the  court  into  a  willingness  on  behalf  of  the 
appellee  to  allow  unlimited  quantities  of  water  to  be 
diverted  by  Hanley  through  the  Drain  ditch  and  through 
cuts  in  the  bank  of  the  river  and  to  permit  him  to  con- 
tinue all  kinds  of  obstructions  in  the  river  channel.  We 
say  that  any  one  who  would  stand  by  with  the  admitted 
rights  which  this  decree  gives  us  and  see  the  Luig  land, 
the  Thornberg  land,  the  Hotchkiss  land  and  the  Hanley 
land  taking  all  of  the  water  of  the  river  at  the  only  time 
when  the  decree  gTiaranteed  the  water  to  the  complain- 
ant and  do  nothing  to  enforce  his  rights,  would  not  be 
entitled  to  own  any  land  or  any  right,  nor  to  the  respect 
of  any  person  or  any  court,  and  we  can  not  help  but 
resent  such  a  record  as  has  been  made  in  this  case  charg- 
ing us  with  going  further  than  justice  permitted  be- 
cause we  insist  that  our  rights  be  respected  and  the  de- 
crees of  the  courts  enforced  and  carried  out. 

The  acts  of  Hanley  which  are  shown  by  the  record 
of  this  court  to  have  been  heretofore  complained  of  by 
the  appellee  are  as  follows : 

1.  Shortly  after  the  decree  he  cut  the  entire  channel 
of  the  river  away  from  appellee's  land  and  constructed 
two  solid  dams  across  the  channel,  taking  all  of  the 
water  of  the  river  aw^ay  from  appellee's  land.  These 
dams  he  was  compelled  to  remove  by  the  order  of  the 
court,  which  held  that  they  were  constructed  in  viola- 
tion of  the  terms  of  the  decree. 

2.  In  1906  he  by  means  of  dams  turned  a  large  part 
of  the  water  of  the  river  out  into  the  sagebrush  to  the 
east  of  his  property  for  some  six  miles  where  it  was 
dumped   into   Poison   creek   slough   and    entirely   away 
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from  complainant's  property.    Judge  Bean  ordered  the 
removal  of  the  dam  that  caused  that  result. 

3.  At  times  of  high  water  and  at  times  of  low  water, 
and  at  times  when  complainant  did  not  even  have  enough 
water  for  its  stock,  he  diverted  water  through  the 
Drain  ditch,  and  this  was  held  by  this  court  to  be  a 
clear  violation  of  the  terms  of  the  decree. 

4.  He  conspired  with  Levens  to  evade  the  terms  of  the 
decree  so  as  to  take  the  water  which  Levens  was  entitled 
to  divert  down  onto  his  section  31,  and  this  was  held  by 
this  court  to  be  in  violation  of  the  decree,  and  an  evasion 
of  it. 

5.  In  the  teeth  of  the  decree  he  constructed  a  stop- 
gate  and  an  outlet  gate  in  the  Drain  ditch  for  the  pur- 
pose of  irrigating  his  land,  and  this  was  held  to  be 
in  violation  of  the  decree,  but  notwithstanding  this 
holding,  the  obstructions  were  not  removed  until  a 
final  decree  was  rendered  by  this  court  holding  them  to 
be  in  violation  of  the  decree,  and  enjoinmg  their  re- 
moval. 

6.  The  alleged  violations  of  the  decree  involved  in 
this  proceeding  have  already  been  sufficiently  reviewed, 
and  we  respectfully  ask  the  court:  In  what  one  of  the 
matters  referred  to  above  has  the  defendant  W.  D. 
Hanley  "at  all  times  been  disposed  to  deal  fairly  with 
the   appellee"! 

Beside  these  matters  there  has  been  another  matter 
the  subject  of  friction  between  these  parties.  It  ap- 
pears to  this  court  that  Hanley  is  claiming  the  right  to 
divert  water  out  of  the   river  and  through   the  Drain 
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ditch  because  he  claims  that  if  it  goes  on  down  the  river 
it  will  overflow  the  banks  of  the  river  and  overflow  his 
land,  and  still  he  has  refused  to  make  a  proper  and 
reasonable  channel  for  the  river  down  through  his  land 
and  between  his  land  and  the  complainant's  land,   al- 
though the  complainant  has  time  and  again  requested 
it  to  be  done,  and  has,  in  fact,  itself  made  a  proper 
channel  on  its  side  of  the  river.     Irrespective  of  any- 
legal  question,  we  ask  this  court  if  in  this  day  and  age 
it  is  considered  to  be  dealing  fair  with  a  neighbor  to 
say  that  you  will  take  the  water  of  the  river  away  from 
him  because  if  it  comes  down  the  channel  it  will  over- 
flow your  land,  when  you  are  refusing  to  take  the  ordi- 
nary steps  to  improve  the  channel  of  the  river  by  the 
construction  of  a  proper  levee,  and  thus  prevent  such 
overflow?     Not  only  this,  we  showed  on  the  hearing  of 
this  proceeding  that  we  had  not  only  offered  to  join  in 
the  construction  of  such  a  channel,  but  had  offered  to 
pay  the  expense  that  Hanley  would  be  put  to  by  reason 
of  the  construction  of  such  a  channel  in  the  carriage  of 
water  from  his  other  ditches  to  the  land  which  would 
be  thus  reclaimed.    He  even  denied  on  the  stand  that  we 
had    ever    offered    to    do    this,    and    we    were    able    to 
produce  the  written  letter  to  him   offering  to  do   this 
work  for  him.    If  this  is  a  matter  that  this  court  deems 
it  has  a  right  to  pass  upon  and  say  who  has  dealt  fairly 
in  the  premises,  we  would  like  this  court  to  answer  the 
question:     How  anything  could  be  more  fair  than  that 
two  adjoining  owners  of  swamp  land,  which  they  are 
in  duty  bound  to  reclaim,  should  join  together  to   re- 
claim them  by  the  construction  of  a  proper  channel  for 
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the  river  between  tliem?  And  what  could  be  more  fair 
than  the  offer  of  one  of  those  owners  to  pay  all  of  the 
expense  to  the  other  owner  which  would  be  caused  by 
being  compelled  to  artificially  irrigate  his  land  rather 
than  relying  upon  the  natural  irrigation  of  it  by  over- 
flow, particularly  when  he  himself  is  claiming  that  the 
natural  overflow  is  such  a  detriment  that  by  reason 
thereof  he  can  take  all  of  the  water  of  the  river  away 
from  his  neighbor?  And  still  this  court  says  that  the 
defendant  has  dealt  fairly,  and  that  the  complainant  has 
not  proceeded  in  accordance  with  justice. 


CONCLUSION. 

In  concluding  this  petition  we  respectfully  submit  that 
on  the  merits  the  decision  rendered  herein  is  based 
on  fundamental  misconceptions  of  the  record  in  this 
case,  in  the  following  particulars: 

1.  So  far  as  the  Luig  dam  was  concerned,  in  the  year 
in  question,  it  was  used  in  violation  of  the  decree  for  the 
irrigation  of  the  Luig  land. 

2.  The  assumption  that  the  complaint  in  the  original 
suit  only  referred  to  Hanley's  right  in  the  east  fork  of 
the  river  is  without  any  foundation  whatever. 

3.  The  assumption  that  Hanley  acquired  any  right 
or  claims  to  have  acquired  any  right  in  the  Luig  dam 
from  Altschul  has  no  support  whatever  in  the  record. 
Whatever  right  he  has  or  claims  to  have  he  had  at  the 
time  of  the  original  decree. 

4.  The  assumption  that  Hanley  was  held  in  contempt 
for  using  the  Young  dam  is  erroneous.     The  associates 
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of  Young,  Hotchkiss,  and  Thornberg  were  held  in  con- 
tempt for  using  it,  as  they  clearly  were,  and  Young  was 
declared  to  have  illegally  constructed  it,  as  he  undoubt- 
edly did,  for  the  use  of  his  land  and  was  ordered  to  re- 
move it. 

5.  The  assumption  that  the  trial  court  did  not  find 
that  water  was  diverted  into  the  Drain  ditch  when  it  was 
unnecessary  to  drain  water  from  the  lands  of  Hanley  is 
directly  contrary  to  the  record. 

6.  The  assumption  that  cuts  in  the  bank  of  the  river 
diverting  fifty  cubic  feet  of  water  were  natural  and 
properly  left  open  is  contrary  to  the  testimony  of  two 
witnesses  that  they  were  artificial,  and  the  testimony 
of  the  defendant  that  they  had  been  and  were  controlled 
and  closed  by  him. 

7.  The  assumption  that  Mr.  Griffing  testified  that 
the  same  amount  of  water  flowed  into  the  Hanley  Upper 
ditch  after  the  obstructions  in  the  Twenty-one  dam  were 
removed  as  theretofore  is  based  on  a  misapprehension  of 
the  record.  He  simply  testified  to  the  average  flow 
during  the  entire  period. 

8.  And  finally  we  submit  that  the  decision  of  this 
court  acquitting  Hanley  of  wrongs  of  which  he  has 
heretofore  been  found  guilty  by  this  court  and  by  the 
District  Court,  and  placing  a  stigma  upon  appellee  for 
merely  enforcing  its  rights  as  it  conceives  them  in  the 
courts  established  for  that  purpose,  is  unjust  and  should 
not  be  permitted  to  remain  as  a  permanent  record 
of  this  court. 
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We  respectfully  submit  that  a  rehearing  should  be 
granted  and  that  every  charge  on  which  the  defendant 
was  held  to  have  violated  the  decree  is  sustained  by  the 
record  in  this  case. 

Dated,  San  Francisco, 
July  24,  1916. 

Wirt  Minor, 

Edward  F.  Treadwell, 

Solicitors  for  Appellee 
and  Petitioner. 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  appellee  and 
petitioner  in  the  above  entitled  cause  and  that  in  my 
judgment  the  foregoing  petition  for  a  rehearing  is  well 
founded  in  point  of  law  as  well  as  in  fact  and  that  said 
petition  is  not  interposed  for  delay. 

Edward  F.  Treadwell, 
Of  Counsel  for  Appellee 
mid  Petitioner. 
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ARGUMENT 

Pursuant  to  your  Honors'  request  Ave  submit  this 
brief  in  answer  to  the  petition  for  rehearing.  AVe 
understand  that  the  only  subject  your  Honors  wish 
discussed  is  the  drain  ditch,  and  we  shall  confine 
ourselves  to  that. 

In  this  brief  "Transcript"  means  the  printed 
record  prepared  by  the  Clerk  of  the  District  Court 


at  Portland,  at  the  request  of  tlie  appellant ;  "Ap- 
pellee's Supplemental  Transcript"  refers  to  the 
printed  record  of  additional  parts  of  tlie  testimon}^ 
which  the  Clerk  of  the  Circuit  Court  of  Appeals 
prepared  at  the  request  of  the  appellee. 

The  petition  for  rehearing,  as  we  understand  it, 
makes  two  points.  Firsts  that  this  court  is  mistaken 
in  regard  to  what  the  trial  court  found  as  to  the 
necessity  for  using  the  drain  ditch.  Second,  that  the 
evidence  is  almost  conclusive  that  Mr.  Hanlej^'s 
lands  did  not  need  drainage  at  the  time  the  drain 
ditch  Avas  opened,  because  "during  the  very  time" 
the  drain  ditch  w^as  taking  thirty  feet  of  water  from 
the  river,  Mr.  Hanley  was  using  all  of  the  water 
from  both  forks  of  the  river  to  irrigate  his  lands. 

We  shall  discuss  these  in  their  order. 

FISST,  THE  FINDING  OF  THE  TRIAL  COURT. 

The  petition  quotes  the  finding  of  the  trial  court 
"That  during  the  months  of  March  and  April,  1915, 
cutd  at  times  token  it  tvas  unnecessary  to  drain 
water  from  the  lands  of  William  Hanley,  the  said 
defendant  William  Hanley,  in  violation  of  the  terms 
of  the  said  decree,  permitted  the  head  of  the  Hanlej^ 
Drain  Ditch  to  be  open,"  etc. 

This  is  the  formal  decree  of  the  trial  court  pre- 
pared by  the  complainant's  attorneys,  on  the  basis 
of  the  trial  court's  opinion.  So  that  we  look  at  that 
opinion  to  find  what  Judge  Wolverton  actually  held. 
His  opinion,  on  pages   G3-70   of  the  transcript  of 


record,  deals  with  this  matter,  and  while  it  is  too 
long  to  quote,  shows  conclusively  that  his  finding 
that  the  drain  ditch  was  kept  open  unnecessarily 
was  based  on  his  other  finding  that  Mr.  Hanley  was 
responsible  for  the  brush  at  the  21  Dam  and  the 
breaks  in  the  river  bank  and  should  have  kept  the 
breaks  closed.    He  says  in  part : 

"Before  concluding  whether  this  ditch  was 
kept  or  allowed  to  remain  open  contrary  to  the 
spirit  of  the  decree,  it  is  necessary  to  examine 
in  connection  thereAvith  the  charges  relating  to 
Dam  21  and  the  cuts  in  the  bank  of  the  stream." 

He  then  proceeds  to  examine  those  charges  and 
finds  Mr.  Hanley  guilty  of  neglect  in  letting  the 
brush  accumulate  at  the  dam,  and  in  not  keeping 
the  cuts  closed.  And  then,  based  on  this  finding,  he 
concludes  that  Mr.  Hanley  was  guilty  in  regard  to 
the  drain  ditch,  saying: 

"Thus  Hanlej^  pleads  the  necessity  for  the 
opening  of  the  drain  ditch  to  rid  his  lands  of 
the  flood  waters.  Biit  he  himself,  in  my  candid 
opinion,  was  responsible  for  the  overflow  of  his 
own  lands,  and  he  cannot  be  heard  to  make  a 
necessity  for  opening  his  drain  ditch,  and  jus- 
tify himself  on  that  ground.  He  should  have 
kept  these  breaks  and  gaps  in  the  banks  of  the 
stream  closed,  or  at  least  in  very  large  measure. 
The  just  implications  of  the  decree  require  this 
of  him,  as  he  is  only  given  the  flood  waters  to 


May  5th,  and  water  pouring  througli  rents  in 
the  banks  cannot  be  termed  flood  waters." 

Your  Honors  then  were  perfectly  correct  when 
in  your  opinion  you  said:  "But  the  court  below 
reached  the  conclusion  that  the  appellant  had  al- 
lowed the  ditch  to  remain  open  contrary  to  the 
spirit  of  the  decree  for  the  reason  that  the  appellant 
was  responsible  for  the  overflow  of  his  own  lands," 
and  you  were  not,  as  the  petition  contends,  mistaken 
as  to  the  trial  court's  finding. 

The  trial  court's  finding  means  it  was  "unneces- 
sary" to  drain  the  lands  because  Hanley  himself 
wrongfully  created  the  necessity.  Your  Honors 
found  that  he  did  not  create  the  necessity,  and  Avhen 
your  Honors  found  that,  the  underpinning  was 
knocked  from  under  the  trial  court's  conclusion. 

SECOND  POINT. 

That  Hanley  was  irrigating  his  lands  at  the  A^ery 
time  he  was  draining  them.  In  the  language  of  the 
petition  (p.  20)  "the  evidence  showed  that  during 
the  very  time  that  Hanley  had  the  head  of  the  drain 
ditch  open  so  that  it  would  divert  from  the  river  at 
least  thirty  feet  of  water,  he  Avas  himself  diverting 
all  of  the  water  of  the  rii^er,  and  of  both  forks,  onto 
his  land,  for  the  purpose  of  irrigation.  It  therefore 
result's  that  during  the  time  Avhen  the  Hanley  land 
AA^as  being  irrigated  and  all  of  the  Avater  of  the  river 
was  being  diA^erted  for  its  irrigation,  and  that  there- 
fore it  obAdously  needed  irrigation  and  not  drainage, 


Hanley  was  diverting  thirty  feet  of  water  from  the 
river  into  the  drain  ditch." 

This  is  a  most  erroneous  and  misleading  state- 
ment, because  it  mixes  up  times  and  dates,  and  it 
mixes  up  lands.  It  says  that  "during  the  very  time" 
that  Hanley  had  the  drain  ditch  open  he  was  irrigat- 
ing his  lands,  which  is  not  a  fact;  it  says  that  he 
was  taking  all  the  water  of  both  forks  of  the  river, 
which  is  not  a  fact  either ;  and  finally  it  ignores  the 
distinction  between  low  marshy  lands,  and  higher 
meadow  lands,  which  often  makes  it  necessary  to 
drain  the  low,  while  at  the  same  time  irrigating  the 
high. 

First,  as  to  the  times  and  dates.  When  the 
spring  came  and  the  ice  in  the  channel  broke  up  and 
the  channel  cleared,  Hanley  ordered  the  headgate  of 
the  drain  ditch  closed.  (Transcript,  pp.  194,  280.) 
It  was  early  in  April  he  ordered  manure  and  stuff 
thro^ATi  against  the  boards  so  as  to  actually  stop  all 
water  going  through  the  drain  ditch  (Transcript, 
l)p.  196,  288).  Kyan  put  the  additional  boards  in  on 
the  fifth  of  April,  was  gone  one  or  two  days,  came 
back,  found  an  undercurrent  going  under  the  boards, 
and  threw  in  manure  and  stack  bottom,  and  stopped 
the  leak  entirely.  ( Transcript,  p.  288. )  This  Vv^ould 
be,  then,  the  seventh  or  eighth  of  April.  Grifi&ng, 
the  complahmnfs  engineer  and  star  witness,  admits 
that  the  last  time  he  saw  any  water  going  through 
the  headgate  was  April  8th  (Transcript,  pp.  100, 
11(3),  and  Ben  NeAvman,  the  complamanfs  ranch 
foreman,  states,  the  same  as  Hanley's  man  Ryan, 
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that  tlie  headgate  was  closed  tiglit  by  throwing  hay 
and  stuff  against  the  boards  on  the  7tJi  o?-  8tJi  of 
April  (Transcript,  pp.  175,  177,  181). 

It  may  therefore  be  taken  as  conceded  that  by 
April  8th  the  headgate  ivas  closed,  tight  and  no  water 
at  all  ivas  going  down  the  drain  ditch. 

With  this  date  in  mind,  then — April  8th— let  us 
see  when  Hanley  first  commenced  irrigating. 

He  did  not  commence  irrigating  from  the  Fenni- 
more  Dam,  down  on  section  3  lower  down  the  river, 
until  "about  the  middle  of  April."  This  is  testified 
to  by  Ryan,  Y^^ho  Avas  the  man  who  actually  operated 
the  Fennimore  Dam.  (Transcript,  p.  290,  especially 
lower  half  of  page.)  This  is  confirmed  by  the  date 
of  the  photograph  of  the  Fennimore  Dam  taken  by 
Mr.  GrifBng  to  show  that  it  was  being  used— which 
date  is  April  14th.  (Complainant's  Exhibit  6. — See 
date  on  back.)  And  remember  that  Mr.  Griifing  is 
the  complainant's  witness  who  early  in  April  (many 
of  his  photographs  were  taken  on  the  8th  of  April) 
was  instructed  to  gather  evidence  for  this  contempt 
proceeding.  He  was  up  and  down  this  river  con- 
stantly, and  it  is  reasonable  to  suppose  that  if  he 
had  seen  the  Fennimore  Dam  in  use  earlier  than 
April  14th  he  would  have  photographed  it.  This 
irrigation  from  the  Fennimore  Dam,  then,  is  twenty- 
five  days  after  March  20th  when  McLaren  put 
enough  boards  into  the  headgate  of  the  drain  ditch 
to  make  the  river  overflow  its  banks  (Transcript, 
p.  280),  (and  it  does  not  seem  as  if  there  would  be 
any  use  in  putting  in  any  more,  because  when  the 


water  overflows  tlie  river  banks,  part  of  it,  at  least, 
drops  into  tlie  drain  ditch  anyway).  Tliis  irriga- 
tion from  the  Fennimore  Dam  is  nine  days  after 
April  5th,  vrhen  Ryan  put  all  the  boards  in  the 
drain  ditch  headgate,  and  it  is  six  days  after  April 
8th,  when  everybody  admits  the  leaks  through  the 
boards  of  the  drain  ditch  were  sealed  up  with  ma- 
nure and  old  hay,  and  every  drop  of  water  was  shut 
out  of  the  drain  ditch. 

Xext  take  the  31  Dam,  sometimes  called  the  Luig 
Dam.  The  only  eA^dence  that  the  writer  can  find  in 
the  entire  record  as  to  the  date  of  its  use  is  that  it 
was  being  used  on  April  2Jfth — sixteen  days  after 
the  drain  ditch  headgate  was  plugged  up  so  tight 
there  was  not  even  a  leak  through  it.  I  refer  to  the 
testimony  of  Mr.  Griffing  (Appellee's  Supplemental 
Transcript,  p.  8 ) ,  and  of  Mr.  Treadwell  ( Transcript, 
pp.  147-148). 

The  only  other  place  counsel  can  have  in  mind 
Avhen  he  says  that  "during  the  very  time"  Hanley 
had  the  drain  ditch  open,  he  was  using  all  the  Avater 
of  both  forks  of  the  riA  er  for  irrigation,  is  the  Upper 
Hanley  Ditch ;  so  Ave  turn  our  attention  to  that. 

And  the  first  thing  to  notice  is  that  there  is  no 
eAddence  that  any  Avater  Avas  going  doAvn  it  earlier 
than  "the  first  part  of  April."  The  testimony  of 
Mr.  Griffing  is  the  testimony  that  goes  back  the 
furthest  in  dates  on  the  running  of  Avater  into  this 
ditch,  and  the  earliest  he  places  it  is  "the  first  part 
of  April."  (Transcript,  bottom  of  p.  94,  top  p.  90, 
middle  p.  126,  and  p.  135.)     It  is  true  that  on  page 
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94  he  says  tlie  water  was  running  into  tlie  ditcli 
from  "the  first  of  April  up  until  the  first  of  May — 
3rd  of  May" ;  but  his  other  testimony  makes  it  clear 
that  he  means  here  not  the  first  day  of  April,  but 
merely  the  first  pari  of  the  month.  For  example,  on 
page  96  he  says  it  was  "about  the  first  part  of 
April,"  and  on  page  126  he  says  again  that  the  first 
time  he  saw  the  brush  in  the  21  Dam  was  "in  the 
first  part  of  April."  All  of  Avhich  is  confirmed  by 
the  fact  that  he  did  not  get  his  instructions  to 
gather  this  evidence  until  "the  first  part  of  April" 
(Transcript,  p.  135).  The  photograi)h  he  took  of 
the  21  Dam  appears  to  have  been  taken  April  8th, 
(Transcript,  p.  127).  Yet  this  is  the  very  day  that 
the  drain  ditch  headgate  is  conceded  to  have  been 
I)lugged  up  tight. 

Therefore  this  Upper  Hanley  Ditch  is  in  the  same 
category  with  the  Fennimore  Dam  and  the  31  Dam. 
No  water  was  taken  through  it  "during  the  very 
time,"  as  counsel  contends,  that  the  drain  ditch  was 
being  used.  Apparently  Grifiing  took  his  photo- 
grai)hs  of  the  drain  ditch  and  the  21  Dam  on  the 
same  date — April  8th — and  a  few  hours  after  he 
had  photographed  the  drain  ditch  Hanley's  man 
came  along  and  plugged  the  leaks  in  the  drain  ditch 
tight  with  the  old  hay  and  stuff.  So  that  it  is  pos- 
sible that  for  a  few  hours  on  that  day  water  was 
leaking  through  the  drain  ditch  headgate,  simul- 
taneousl}^  with  the  running  of  water  into  the  Upper 
Hanley  Ditch.  But  this,  if  true,  lasted  but  a  few 
hours.     And  remember  that  an  honest  and  practi- 
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cally  successful  effort  was  made  by  Kyan  to  close 
the  drain  ditch  on  April  5th — three  days  before  this 
time. 

Parenthetically  we  Avould  like  to  interject  here 
an  observation  on  headgates,  and  the  difficulty  of 
keeping  them  absolutely  tight.  It  is  known  to  every 
irrigator  to  be  a  difficult  thing  to  do.  The  pressure 
of  Avater  against  a  gate  is  tremendous,  and  almost 
invariably  there  is  some  leak,  either  through  the 
wings  of  the  gate,  underneath  it,  or  through  the 
boards,  if  they  are  not  jammed  doA\Ti  tight,  Avhich  is 
sometimes  hard  to  do.  Modern  irrigation  engineers 
recognize  this,  and  most  headgates  now  in  large 
projects  are  made  of  cement,  with  gates  raised  and 
lowered  by  screws.  But  Harney  Valley  is  still  a 
pioneer  country.  It  is  only  within  the  last  year 
that  a  railroad  has  penetrated  to  the  rim  of  the 
valle}^,  and  it  is  still  thirty  miles  from  Burns.  All 
of  the  gates  in  that  valley  are  made  of  timber,  just 
exactly  like  the  headgate  of  the  drain  ditch,  and  the 
difficulty  of  keeping  them  absolutely  tight  is  ever 
present.  That  Hanley  has  tried  to  do  so  is  sho\ATi 
by  the  fact  that  he  built  a  new  headgate  at  the  drain 
ditch  the  fall  before  this  proceeding  was  commenced, 
and  when  that  leaked  he  threAV  the  old  hay  and  stuff 
in  in  front  of  it  to  make  it  tight. 

To  conclude  this  phase  of  the  discussion  then, 
there  is  no  evidence  anywhere  that  Hanley  was 
diverting  Avater  from  the  river  for  irrigation  "dur- 
ing the  very  time,"  in  counsel's  phrase,  that  he  was 
taking  Avater  out  through  the  drain  ditch.     Indeed 
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tlie  evidence  is  quite  the  contrary,  and  is  to  the 
effect  that  he  was  not  irrigating  anywhere  until 
after  the  drain  ditch  was  closed. 

Furthermore,  there  is  no  evidence  anywhere,  that 
I  know  of,  that  any  of  the  water  going  down  the 
Upper  Hanley  ditch  Avas  being  used  for  irrigation. 
This  is  perhaps  not  so  important,  since,  by  straight- 
ening counsel  out  on  the  dates,  we  have  demolished 
his  contention  that  Hanley  was  irrigating  and  drain- 
ing at  the  same  time.  Nevertheless,  since  his  argu- 
ment is  based  on  the  assumption  that  Hanley  was 
irrigating ,  we  say  that,  as  to  the  Upper  Hanley 
ditch,  there  is  no  evidence  that  he  was  irrigating  at 
all.  He  may  have  been  irrigating,  he  may  have  been 
running  the  water  there  for  stock  water,  or  he  may 
have  been  using  it  to  wash  alkali  off  some  land  on 
the  eastern  side  of  his  ranch  that  is  alkalied  and  he 
is  reclaiming  to  meadow,  or  he  may  have  had  some 
other  reason  which  we  do  hot  know.  But  that  he 
was  irrigating  is  pure  supposition. 

It  is  well  to  bear  in  mind  his  right  to  have  water 
run  down  the  Upper  Hanley  ditch  at  any  time  and 
for  any  purpose,  when  it  will  flow  there  without  the 
aid  of  the  21  Dam.    The  decree  is : 

"If  at  any  time  and  while  the  dam  of  the 
said  W.  D.  Hanley  is  open  so  that  it  does  not 
obstruct  the  flow  of  the  water  in  said  riA^er  and 
from  natural  causes  the  waters  of  said  east 
fork  of  Silvies  River  shall  *  *  *  naturally 
run  through  either  of  the  ditches  of  the  said 
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AY.  D.  Hanley  leading  from  the  dam  of  the  said 
AV.  D.  Hanley  first  above  described,  said  defend- 
ant ^y.  D.  Hanley  shall  have  the  use  and  enjoy- 
ment of  so  much  of  the  said  water  of  said  river 
as  may  come  upon  his  land  in  the  manner  afore- 
said and  during  such  time  as  the  same  may  run 
thereon  from  natural  causes  and  without  any 
obstruction  of  the  channel  of  said  river." 

We  now  come  to  our  discussion  of  the  other  fal- 
lacy in  the  complainant's  argument — namely,  the 
fallacy  of  mixing  up  the  lands.  Complainant  says : 
"Hanley  was  irrigating;  therefore,  hy  his  oa\ti  act, 
he  has  proved  he  didn't  need  drainage."  This  argu- 
ment assumes  that  if  any  one  piece  of  land  of  all  the 
ten  thousand  acres  of  the  Hanley  ranch  is  being  irri- 
gated, it  necessarih'  follows  that  all  the  rest  of  the 
ten  thousand  acres  need  irrigation  likewise,  and 
therefore  it  is  impossible  that  an}^  of  it  should  need 
drainage.  Hence,  if  any  irrigation  was  going  on  at 
any  part  of  the  ten  thousand  acres  at  the  same  time 
that  the  drain  ditch  was  being  used  on  another  part, 
it  is,  according  to  complainant,  conclusive  evidence 
that  the  drain  ditch  was  being  used  in  violation  of 
the  decree.  To  state  this  proposition  is  to  refute  it. 
Nevertheless,  Ave  shall  go  further  and  dissect  it  a 
little.  Let  us  forget,  for  a  moment,  what  Ave  have 
said  about  the  dates,  and  assume  that  irrigation  Avas 
actuall}^  going  on  at  some  parts  of  the  ranch  at  the 
same  time  the  drain  ditch  Avas  open.  Where  AA^as 
this  irrigation?     Counsel  points  out  three  places. 
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The  31  Dam,  the  Fennimore  Dam,  and  the  Upper 
Hanley  Ditch — every  one  of  them  serving  lands  of 
a  different  character  than  the  drain  ditch  lands. 
The  31  Dam  is  even  on  a  different  fork  of  the  river. 
The  lands  irrigated  from  these  sources  are  lands 
that  have  always  been  meadoiv;  they  are  liujher 
lands.  Section  31,  on  the  west  fork,  is  one  of  the 
oldest  hay  sections  in  Harney  Valley.  Stenger  built 
his  dam  to  irrigate  it  in  '87  (Transcript,  p.  186). 
The  same  with  the  lands  along  the  Upper  Hanley 
Ditch,  t\Qj  are  higher  meadow  lands.  Originally 
they  were  partly  meadow  and  partly  sage  brush. 
The  same  with  Section  3,  served  by  the  Fennimore 
Dam.  It  is,  and  always  has  been,  a  meadow  section. 
The  very  presence  of  the  dams  and  ditches  to  irri- 
gate these  lands  shows  that  they  need  irrigation, 
not  drainage, —  that  they  are,  and  were  originally, 
meadow  lands. 

But  what  about  the  drain  ditch  lands  —  the 
southeast  part  of  27,  the  southwest  part  of  26,  and 
all  of  35?  This  record  is  crammed  full  of  testimony 
that  they  are  a  hasin,  a  shalloio  saucer  in  the  in- 
clined plane  of  Harnej^  Valley  as  it  slopes  to  the 
southeast,  and  that  they  were  originally  a  tule 
marshy  entirely  unproductive  until  the  drain  ditch 
was  built  along  the  northern  rim  of  the  saucer  to 
divert  some  of  the  river  around  the  saucer  and  re- 
turn it  to  the  river  through  Embree  Slough,  and 
thus  keep  the  saucer  partly  dr3\  Then  the  saucer 
began  to  make  hay.  But  it  needs  drainage,  and  it 
needs   it  while  other  lands   need  irrigation.     The 


13 

record  is  full  of  references  to  this  fact  that  this  land 
was  a  tule  marsh.  (Transcript,  pp.  196, 158, 162, 163, 
166.)  But  it  is  nowhere  better  expressed  than  in 
the  Avords  of  complainanfs  OAvn  superintendent, 
Mr.  Gilcrest:  "That  is  a  basin — the  lowest  de- 
pression in  that  whole  territory — 34  and  35." 
(Transcrii^t,  p.  163.) 

To  say,  then,  that  because  irrigation  is  going 
on  in  some  other  part  of  Harney  Yalley,  is  con- 
clusive proof  that  it  Avas  unnecesary  to  use  the 
drain  ditch,  is  illogical.  It  is  missing  the  distinc- 
tion between  different  kinds  of  lands. 

THE  CHAEGE  THAT  HANLEY  WAS  TAKING 
ALL  THE  WATER  OF  THE  RIVER. 

It  really  is  not  necessary  to  discuss  this.  But 
Ave  touch  it  lightly  in  passing  just  to  shoAV  the  in- 
accuracA^  of  the  statements  in  the  petition  for  re- 
hearing. The  statement  is  that  "during  the  A^ery 
time  that  Hanley  had  the  head  of  the  drain  ditch 
open  so  that  it  Avould  divert  from  the  riA^er  at  least 
thirty  feet  of  water,  he  was  himself  diA^erting  all 
of  tJie  water  of  the  rwer  and  of  both  forks  onto 
his  land  for  the  purpose  of  irrigation." 

We  haA^e  shoAvn,  in  straightening  out  the  dates, 
that  at  the  time  Hanley  had  the  drain  ditch  open, 
he  Avas  not  diA^erting  any  water  at  all  anywhere 
for  the  purpose  of  irrigation.  But  pass  that  by. 
Let  us  go  forward  to  that  later  date,  after  the 
drain  ditch  was  closed,  Avhen  Hanley  teas  diA^erting 
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water.  How  miicli  was  lie  diverting?  We  will  take 
Griffing's  own  figures — forty-two  second  feet  at 
31  Dam  (Appellee's  Supplemental  Transcript,  p. 
9)  ;  forty  second  feet  into  tlie  Upper  Hanley  Ditch 
(Transcript,  p.  94)  ;  and  an  indeterminate  amount 
at  the  Fennimore  Dam,  which  Hanley's  men  got 
part  of  the  time,  and  the  complainant's  men  got 
part  of  the  time  (Transcript,  p.  290).  This  makes 
seventy-one  second  feet,  plus  the  indefinite  amount 
at  the  Fennimore  Dam,  which  Hanley's  men  and 
the  complainant's  men  were  unwillingly  sharing 
Avith  each  other.  (We  omit  the  breaks  in  the  banks 
because  they  were  not  diversions  and  Hanley  was 
trying  to  stop  them.)  The  foregoing  figures  are 
Mr.  Grif&ng's.  Yet  during  this  period  Griffing  saj'S 
the  flovv^  of  the  river  averaged  four  hundred  and 
twenty-eight  second  feet  (Appellee's  Supplemental 
Transcript,  p.  7).  And  of  this  amount  the  com- 
plainant itself  was  getting  ninety  second  feet  at 
one  place  alone — the  Orphan  Ditch  (Transcript, 
p.  108).  This  was  water  partly  diverted  through 
the  Orphan  Headgate  and  partly  coming  from  the 
breaks  in  the  river  bank  and  the  overflow  in  Sec- 
tion 27.  And  the  complainant  carried  it  westward 
and  used  it  on  its  own  Sections  33  and  4  (Transcript, 
pp.  1G5-166),  and  thence  it  went  into  Chapman 
Slough  and  was  used  by  the  complainant  again. 

And  indeed  it  is  important  to  remember  that 
nearly  all  water  that  gets  out  of  the  river  banks 
on  the  upper  reaches  of  the  river,  whether  by  over- 
flow or  diversion,  comes  back  onto  the  complain- 
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ant's  lands  below  and  is  used  by  it.  E\  en  tbe  water 
tbat  goes  through  the  drain  ditch  is  used  by  the 
complainant  on  Sections  26  and  3(),  before  it  has 
gone  down  the  ditch  a  mile,  and  when  it  is  dropped 
into  Embree  Slough  it  goes  back  into  the  river  again 
only  about  six  miles  beloAv  where  it  was  taken  out. 
(Complainant  says  sixteen  miles  [see  petition  for 
rehearing,  p.  23],  but  consult  the  map  attached  to 
the  transcript  in  this  appeal.)  And  Avhile  this 
six-mile  point  is  below  complainant's  Mace  Dam, 
yet  it  is  above  complainant's  other  points  of  diver- 
sion, and  aboAe  the  main  body  of  complainant's 
lands. 

So  that  Avhen  complainant  speaks  about  others 
taking  "all  the  water  of  the  riAcr"  it  is  Avell  to 
accept  the  statement  with  reserA^e. 

A  feAv  miscellaneous  obserA^ations  yet  remain. 

The  decree  gives  HanleA^  the  right  to  use  the 
drain  ditch  wheneA^er  it  is  necessary  to  drain  Avater 
from  the  surface  of  his  lands.  Mr.  Griffing  makes 
one  statement  AAiiich,  of  itself  alone,  is  sufficient  to 
exonerate  Mr.  Hanley  in  this  whole  matter,  and 
that  is  that  at  the  A^ery  time  the  Avater  was  going 
doAATi  the  drain  ditch,  the  river  Avas  OA^erfloAving  the 
banks  and  flooding  Section  27  east  of  the  riAer  and 
Section  35.    Griffing  says : 

"Q.    Was  there  any  Avater  down  on  35  at 
that  time,  beloAv  the  drain  ditch  and  in  27? 
"A.    Yes,  some. 
"Q.    OA^erfloAving  the  banks  there,  Avasn't  it. 
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covering  a  good  deal  of  35,  and  part  of  24  (27) 
east  of  the  river? 

"A.    Yes,  water  Avas  overflowing  the  banks 
there." 

(Transcript,  pp.  115-116.) 

If  Hanley  wants  to  keep  the  water  off  these 
lands  and  cannot  nse  the  drain  ditch  to  do  so,  under 
the  conditions  just  narrated  by  Mr.  GrilSng,  then 
when  can  he  nse  the  drain  ditch? 

It  is  stated  in  the  petition  for  rehearing  (p.  2.3) 
that  Hanley  took  the  position  in  his  sworn  affidavit 
that  he  had  not  diverted  any  water  during  the 
period  in  which  it  afterward  appeared  he  had 
diverted  water.  This  is  hardly  a  fair  statement 
either  as  it  seems  to  us.  His  position  was  that 
after  talking  with  his  counsel  in  Portland  "about 
the  middle  of  March,"  he  returned  to  Harney  Val- 
ley and  ordered  the  drain  ditch  closed  and  it  was 
done,  even  though  in  so  doing  he  suffered  great 
damage  by  over  watering  his  low  lands.  He  did 
not  in  his  affidavit  state  any  definite  date  when 
the  drain  ditch  was  absolutely  closed.  He  said  it 
was  after  discussing  the  matter  in  Portland  with 
C.  E.  S.  Wood  "about  the  middle  of  March."  His 
actual  language  is  (Transcript,  p.  32)  "about  the 
middle  of  March  I  consulted  with  one  of  my  coun- 
sel, Mr.  C.  E.  S.  AVood,  as  to  what  could  be  done  to 
remove  all  cause  of  complaint  against  me  by  the 
Pacific  Live  Stock  Company  and  if  possible  to  start 
the    commencement    of   a   neighborly   feeling,    and 
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after  sucli  consultation  I  returned  to  Harney  Val- 
ley and  gave  instructions  which.  Avere  carried  out, 
that  the  head  of  the  drain  ditch  was  to  be  sealed 
water  tight,"  etc.  It  is  true  that  later  on  in  the 
affidavit  (p.  38  of  the  Transcript)  he  says  that 
"about  the  middle  of  March,  after  talking  with 
counsel,  C.  E.  S.  Wood,  in  Portland,"  the  drain 
ditch  was  closed  tight.  But  this  is  only  an  approxi- 
mation of  time;  "about  the  middle  of  March"  was 
purposely  used  because  he  did  not  know  the  exact 
date.  And  taking  the  language  as  a  whole  it  is 
apparent  what  he  means  is  that  he  consulted  tvith 
counsel  in  Portland  about  the  middle  of  March,  and 
then  returned  home  and  gave  his  orders.  Is  this 
inconsistent  with  the  facts  as  the}^  appeared  at  the 
trial,  namely,  that  McLaren  put  boards  in  the 
headgate  about  the  20th  of  March  enough  to  flood 
the  water  over  the  banks?  And  that  Ryan  was 
ordered  by  Hanley  early  in  April  to  take  no  chances 
but  to  put  all  the  boards  in  and  throw  stack  bot- 
tom and  manure  against  them,  which  he  did  on  the 
5th  and  8th  of  April?  Is  there  such  a  discrepancy 
in  time  between  consulting  his  counsel  in  Portland 
"about  the  middle  of  March"  and  closing  the  drain 
ditch  tight  on  the  dates  stated  in  April  as  to  Avar- 
rant  the  contention  that  Hanley  took  a  position  in 
his  afftdaAit  Avhich  the  proof  at  the  trial  rendered 
untenable?  Especially  Avhen  a^ou  consider  the  cir- 
cumstances under  Avhich  the  affidaAit  Avas  draAAm — 
Hanley,  all  unsuspecting,  serA'ed  in  Portland  with 
an  order  to  appear  and  shoAV  cause  at  a  date  only 
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a  few  days  off,  tlie  necessity  lie  was  under  to  re- 
turn to  Burns,  and  so,  in  doubt  whether  he  could 
get  back  in  time  to  appear  in  person,  the  affidavit 
drawn  hiirriedly  by  C.  E.  S.  Wood.  As  Hanley 
says  in  the  affidavit  itself — "I  am  making  this 
affidavit  now  away  from  Burns  and  sources  of  in- 
formation because  of  the  short  time  in  Avhich  I 
am  allowed  to  appear  and  show  cause."  (Tran- 
script, p.  43.) 

It  is  stated  in  the  petition  for  rehearing  (p.  23) 
that  "on  the  trial  of  this  case  Hanley  did  not  claim 
that  during  this  period  it  was  either  necessary  or 
proper  for  him  to  divert  Avater  through  the  drain 
ditch." 

This  is  really  incomprehensible  to  the  writer  of 
this  brief;  for  Hanley  claimed  not  onl}^  that  it 
ivas  necessary  for  him  to  divert  water  through  the 
drain  ditch,  on  account  of  the  cattle  he  Avas  feeding 
on  27  and  35,  but  that  after  that,  it  was  very  neces- 
sary and  proper  to  divert  water  down  the  drain 
ditch,  and  to  do  so  Avould  have  benefited  his  lands 
greatly,  but  that  he,  following  his  delibera,te  pro- 
gram of  conciliating  the  Pacific  Live  Stock  Corn- 
pan}^,  chose  to  forego  his  right  and  close  the  drain 
ditch,  and  thereby  he  suffered  a  great  detriment 
in  the  excessive  watering  and  overflooding  of  his 
low  lands.  (Transcript,  pp.  37-38,  193-198,  especi- 
ally 196,  and  258).  And  anyone  who  doubts  his 
statement  need  only  look  at  the  photograph  Mr. 
Griffing  took  of  the  water  standing  a  foot  and  a 
half  deep  on  Section  27  on  April  20th  (Complain- 
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ant's  Ex.  23;  see  also  Transcript,  p.  109),  and 
need  only  remember  Mr.  Treadwell's  statement 
tliat  on  April  18tli  tlie  lower  part  of  Section  27, 
where  he  stood  with  Mr.  Hanley,  was  "a  sea  of 
water."     (Transcript,  p.  144.) 

So  we  say  it  is  incomprehensible  to  us  to  state 
that  "on  the  trial  of  this  case  Hanley  did  not 
claim  that  during  this  period  it  was  either  neces- 
sary or  proper  for  him  to  divert  Avater  through  the 
drain  ditch." 

In  conclusion  Ave  Avish  to  emphasize  that  Mr. 
Hanley,  so  far  from  using  this  drain  ditch  in  Aio- 
lation  of  the  decree,  Avas  making  eA^ery  effort  not 
to  use  it  so,  and  Avas  Avilling  to  suffer  injuries  to 
his  loAv  lands  and  forego  his  right  to  use  the  ditch 
if  he  could  only  get  on  a  friendly  basis  Avith  his 
neighbor,  this  complainant.  This  seems  such  an 
obA^ous  fact  in  this  record,  and  it  ought  to  be  so 
controlling  in  deciding  Avhether  there  was  any  Ado- 
lation  of  the  decree  or  any  intent  to  violate  it,  that 
Ave  dwell  on  it  a  moment  in  closing.  Look  Avhat 
Mr.  Hanley  did — and  none  of  it  is  disputed.  He 
consulted  his  counsel  as  to  the  best  Avay  to  remove 
friction  Avith  the  Pacific  LiA^e  Stock  Company.  He 
goes  to  San  Francisco  to  see  Mr.  TreadAA^ell,  for 
the  purpose  of  taking  the  matter  up  AAdth  him  and 
trying  to  reach  a  harmonious  Avorking  arrange- 
ment. He  gives  positive  and  specific  orders  to  keep 
the  drain  ditch  closed,  and  eA^en  goes  to  the  length 
of  ordering  the  old  hay  and  stuff  throAwi  in,  so 
there  Avill  not  be  any  leaks.    And  pursuant  to  these 
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orders  tlie  lieadgate  is  closed  tiglit  during  all  the 
flood  season,  so  that  the  Pacific  Live  Stock  Com- 
pany can  get  the  flood  waters  they  so  much  desire, 
even  though  this  results  in  over -watering  Hanley's 
lands.  Kemember  in  this  connection  that  the  whole 
theory  of  the  stipulations  on  Avhich  the  original 
decree  was  entered,  was  that  if  the  Pacific  Live 
Stock  Company  could  get  the  floodwaters  it  was 
satisfied.  Even,  therefore,  if  the  headgate  were 
not  closed  water  tight  till  April  8th,  Hanley  had 
reason  to  suppose  that  if  it  were  closed  then,  in 
time  to  send  the  floodwaters  on  to  complainant, 
the  complainant  would  be  satisfied.  His  keeping 
it  closed  during  the  flood,  to  the  detriment  of  his 
own  low  lands,  is  rendered  still  stronger  evidence 
of  his  desire  to  get  along  peaceably  with  the  com- 
plainant, Avhen  you  remember  that  the  flood  on  his 
lo^Y  land  was  increased  hj  the  Orphan  Ditch  levee 
backing  the  water  over  this  low  land,  and  that 
Mr.  Hanley  regards  this  Orphan  Ditch  levee  and 
consequent  backing  of  Avater  oA^er  him  as  the  most 
flagrant  violation  of  his  rights  by  the  comi)lain- 
ant.  Yet  notAvithstanding  the  proA^ocation  this 
gaA^e  him,  he  did  not  open  his  drain  ditch  to  relieA^e 
against  it.  Instead  he  took  Mr.  TreadAvell  doAATu 
past  the  drain  ditch  to  the  Orphan  Headgate  on 
April  18th  and  shoAA^ed  him  the  conditions  (Tread- 
Avell, Transcript  pp.  143,  144).  Is  not  that  evi- 
dence of  his  trying  to  get  on  peaceably  with  this 
complainant?  And  that  is  not  the  end  of  his  efi'orts. 
A  Aveek  later,  April  25th,  a  Sunday,  he  Avent  doAvn 
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to  the  Island  Kancli — the  Pacific  Live  Stock  Com- 
pany's headquarters — to  see  Mr.  Treadwell.  (Tran- 
script, p.  147.)  It  was  the  first  time  he  had  "been 
on  this  ranch  for  twenty  years,  by  invitation" 
(Transcript,  p.  211)- — a  place  that  for  years  had 
been  unfriendly  to  him,  yet  he  went  in  pursuance 
of  his  determination  to  make  a  peace. 

None  of  these  things  are  disputed.  Mr.  Han- 
ley's  frame  of  mind  is  apparent  from  them.  And 
it  is  unbelievable  that  a  man  in  that  frame  of 
mind  would  have  used  the  drain  ditch  at  a  time 
when  it  was  unnecessary  to  do  so.  That  would 
be  contrary  to  his  whole  intent,  and  would  upset 
his  whole  plan  of  conciliation.  It  would  have  been 
a  crude  blunder, — and  Mr.  Hanley  is  not  a  blun- 
derer. 

Finally,  we  should  like  the  court  to  knoAV  that 
despite  the  failures  of  the  past,  and  on  the  renewed 
invitation  of  Mr.  Hanley,  the  parties  to  this  con- 
troversy are  now  mutually  engaged  in  striving  to 
reach  a  settlement  of  their  differences  and  to  live 
henceforth  in  a  peaceful  and  more  neighborly  un- 
derstanding. 

Resi^ectf ully  submitted. 

C.  E.  S.  WOOD, 
LIONEL  K.  WEBSTEE, 
EKSKINE  WOOD, 

Attorneys  for  tlie  Defendant  and 

Appellant  William  Hanley. 
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Bldg.,  Los  Angeles,  California. 
THEODORE  A.  BELL,  Esq.,  San  Francisco, 
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In  the  District  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  District  of  Cali- 
fornia, Southern  Division. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
Writ  of  Error  [Original]. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America,  to 

the  Judges  of  the  Circuit  Court  of  the  United 

States,  of  the  Ninth  Circuit,  in  and  for  the 

Southern  District  of  California,  Greeting: 

Because  in  the  record  and  proceedings,  and  also 
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in  the  rendition  of  the  judgment  of  a  plea  which  is 
in  the  said  Circuit  Court  before  you,  between  Mary 
Murray  and  Lena  Murray,  a  minor,  by  her  guardian 
ad  litem,  Mary  Murray,  plaintiffs  in  error,  and 
Southern  Pacific  Company,  a  corporation,  defendant 
in  error,  a  manifest  error  hath  appeared  to  the  great 
damage  of  said  plaintiffs  in  error,  Mary  Murray  and 
Lena  Murray,  as  by  their  complaint  appears,  and  it 
being  fit  that  the  error,  if  any  there  hath  been,  should 
be  duly  corrected  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf,  you  are  hereby 
commanded,  if  judgment  be  therein  given,  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  that  you  have  the  same  at  the  city  of  San 
Francisco  in  the  State  of  California,  [5]  on  the 
3d  day  of  December,  1915,  in  the  Circuit  Court  of 
Appeals,  to  be  then  and  there  held,  that  the  record 
and  proceedings  aforesaid  be  inspected,  the  said 
United  States  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  that  error,  what  of  right 
and  according  to  the  law  and  custom  of  the  United 
States  should  be  done. 

WITNESS,  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  this  4th  day  of 
November,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifteen  and  of  the  Independence  of  the 
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United  States  the  one  hundred  and  thirty-ninth. 
[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  Circuit  Court  of  the  United  States  of 
the  Ninth  Circuit,  in  and  for  the  Southern  Dis- 
trict of  California. 

By  Chas.  N.  Williams, 

Deputy  Clerk. 
The  above  writ  of  error  is  hereby  allowed. 

BENJAMIN  F.  BLEDSOE, 
Judge.     [6] 

[Endorsed] :  No.  279 — Civ.  In  the  District  Court 
of  the  United  States,  Ninth  Circuit,  in  and  for  the 
Southern  District  of  California,  Southern  Division. 
Mary  Murray  et  al..  Plaintiffs,  vs.  Southern  Pacific 
Company,  a  Corporation,  Defendant.  Writ  of 
Error.  Filed  Nov.  9,  1915.  Wm.  M.  Van  Dyke, 
Clerk.     By  R.  S.  Zimmerman,  Deputy  Clerk.     [7] 


In  the  District  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  District  of  Cali- 
fornia, Southern  Division. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Citation  [Original]. 

To  the  Southern  Pacific  Company,  a  Corporation, 
Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  held  at  the  city  of  San 
Francisco,  in  the  State  of  California,  on  the  3d  day 
of  December,  1915,  pursuant  to  a  writ  of  error  on 
file  in  the  clerk's  office  of  the  Circuit  Court  of  the 
United  States  of  the  Ninth  Judicial  Circuit,  in  and 
for  the  Southern  District  of  California,  in  that  cer- 
tain action  No.  279,  wherein  Mary  Murray  and  Lena 
Murray,  a  minor,  by  her  guardian  ad  litem,  Mary 
Murray,  are  plaintiffs  in  error,  and  you  are  defend- 
ant in  error,  to  show  cause,  if  any  there  be,  why  the 
judgment  given,  made  and  rendered  against  the  said 
plaintiffs  Mary  Murray  and  Lena  Murray,  in  said 
writ  of  error  mentioned,  should  not  be  corrected  and 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

WITNESS  the  Honorable  BENJAMIN  E.  BLED- 
SOE, United  States  District  Judge  of  the  Southern 
District  of  California,  this  8  day  of  November,  1915, 
and  of  the  Independence  of  the  United  States  the 
one  hundred  and  thirty-ninth. 

BENJAMIN  F.  BLEDSOE, 
United  States  District  Judge  for  the  Southern  Dis- 
trict of  California.     [8] 

[Endorsed]  :  #219— Civil.  In  the  District  Court 
of  the  United  States,  Ninth  Circuit,  in  and  for  the 
Southern  District  of  California,  Southern  Division. 
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Mary  Murray  et  al.,  Plaintiffs,  vs.  Southern  Pacific 
Company,  a  Corporation,  Defendant.  Citation. 
Filed  Nov.  9,  1915.  Win.  M.  Van  Dyke,  Clerk.  By 
R.  S.  Zimmerman,  Deputy  Clerk. 

Received  copy  of  within  this  9th  day  of  November, 

HENRY  T.  GAGE. 

W.  I.  GILBERT.     [9] 


In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Califor- 
nia, Southern  Division. 

No.  279— CIVIL. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant.     [10] 

In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Ohispo. 

No.  5454. 
MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Certified  Copy  of  Transcript  of  Record  on  RemovaL 

[11] 

In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Ohispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Complaint. 

Plaintiffs  complain  of  the  defendant  and  for  cause 
of  action  allege : 

I. 

That  the  plaintiff  Lena  Murray  is  a  minor  of  the 
age  of  eleven  years,  and  that  on  the  11th  day  of  July, 
1913,  by  an  order  duly  made  and  entered  in  the  above- 
entitled  court,  the  said  Mary  Murray  was  duly  and 
regularly  appointed  guardian  ad  litem  to  represent 
said  minor  in  the  prosecution  of  this  action. 

IL 

That  the  plaintiff  Mary  Murray  is  the  surviving 
wife  of  Henry  Murray,  deceased;  that  said  Lena 
Murray  is  the  only  child  of  said  deceased ;  and  that 
the  plaintiffs  herein  are  the  only  heirs  at  law  of  said 
deceased. 
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III. 

That  the  defendant  now  is  and  at  all  times  herein 
mentioned  was  a  railroad  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Kentucky. 

IV.     [12] 

That  on  May  30th,  1913,  and  for  several  years  im- 
mediately prior  thereto,  the  defendant  owned  and 
operated  a  steam  railroad  in  the  State  of  California, 
running  from  San  Francisco  southerly  to  Los  An- 
geles, and  upon  which  line  of  railroad  the  defendant 
operated  regular  passenger  trains  for  the  transporta- 
tion of  persons  for  hire. 

V. 

That  on  the  afternoon  of  May  30th,  1913,  the  said 
Henry  Murray,  hereinafter  referred  to  as  Murray, 
took  passage  upon  one  of  the  defendant's  passenger 
trains  from  San  Francisco  to  Santa  Margarita,  a 
way  station  on  said  line  of  railroad,  and  paid  to  the 
defendant  the  fixed  and  established  fare  for  his  trans- 
portation between  said  last  two  mentioned  points. 

VI. 

That  at  all  times  herein  mentioned  it  was  the  rule, 
custom  and  practice  of  the  defendant  to  discharge  its 
passengers  at  said  way  station  in  the  night-time  upon 
the  east  side  of  its  trains  only,  where  sufficient  lights 
were  provided  and  maintained  by  the  defendant  for 
the  convenience  and  safety  of  passengers  alighting 
from  said  trains;  and  that  no  lights  of  any  kind  or 
character  were  provided  or  maintained  by  the  de- 
fendant at  said  way  station  on  the  west  side  of  said 
trains. 
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VII. 

That  on  the  evening  of  May  30th,  1913,  at  about  ten 
o'clock,  and  as  said  train  was  approaching  said  way 
station,  the  said  Murray,  who  was  theii  seated  in  the 
smoking-car  of  said  train,  was  invited  and  directed 
by  one  E.  M.  Mulville,  then  and  there  employed  as 
a  brakeman  on  said  passenger  train  by  the  defend- 
ant,    [13]     to    follow  said   brakeman  to  the  front 
platform  of  the  car  immediately  behind  said  smok- 
ing-car, and  to  alight  from  said  train;  that  by  reason 
of  said  invitation  and  direction,  and  not  otherwise, 
said  Murray  immediately  followed  said  brakeman  to 
said  platform,  whereupon  the  said  brakeman  lifted 
up  and  opened  a  trap-door  that  closed  and  covered 
the  steps  that  led  down  from  said  platform  on  the 
west  side  of  the  train,  and  while  said  train  was  mov- 
ing into  said  station  at  the  rate  of  about  twenty  miles 
per  hour,  the  said  brakeman  directed  the  said  Mur- 
ray to  descend  said   steps  and  to  alight    from  said 
train ;  that,  as  was  then  and  there  well  known  by  said 
brakeman,  said  Murray  w^as  wholly  unfamiliar  with 
said  station,  its  grounds  and  approaches,  and  wholly 
ignorant  of  the  rule,  custom  and  practice  of  discharg- 
ing passengers,  in  the  night-time,  only  on  the  east 
side  of  said  train  at  said  way  station ;  and  said  Mur- 
ray did  not  laiow  that  no  lights  were  provided  or 
maintained  on  the  west  side  of  said  trains  at  said  way 
station;  that  there  was  not   sufficient    light,  either 
upon  said  train  or  at  said  station,  to  enable  said  Mur- 
ray to  descend  said  steps  with  safety,  all  of  which 
was  then  and  there  well  known  to  said  brakeman  at 
the  time  he  opened  said  trap-door  and  directed  the 
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said  Murray  to  descend  said  steps  and  get  off  said 
train ;  that  by  reason  of  said  invitation  and  direction 
of  said  brakeman,  given  and  made  by  Mm  to  said 
Murray  at  the  time  and  in  the  manner  aforesaid,  and 
rej^lying  upon  the  said  conduct  of  said  brakeman, 
and  believing  therefrom  that  he  could  descend  said 
steps  and  alight  from  said  train  with  safety,  the  said 
Murray,  in  the  presence  of  said  brakeman,  proceeded 
to  descend  said  steps;  that  said  brakeman,  with  full 
knowledge  of  the  dangerous  position  in  which  he  had 
caused  said  Murray  to  be  placed,  wholly  failed  and 
omitted  to  warn  or  caution  the  said  Murray  of  the 
danger  and  peril  thereof ;  that  said  Murray,  in  so  de- 
scending [  14]  said  steps,  lost  his  foothold  thereon, 
by  reason  of  the  insufficient  light  and  the  motion  of 
said  train,  and  fell  to  the  ground  with  great  force 
and  violence,  thereby  sustaining  physical  injuries 
from  which  he  died  the  following  day. 

VIII. 

That  each  and  all  of  the  aforesaid  acts  and  omis- 
sions of  said  brakeman  were  negligently  done  and 
omitted,  and  in  negligent  disregard  of  the  duty  which 
the  defendant  owed  to  said  Murray  as  a  passenger 
upon  said  train,  as  aforesaid ;  and  that  the  injuries  to 
said  Murray,  resulting  in  his  death,  as  aforesaid,  were 
not  caused  by  any  neglect  or  fault  upon  the  part  of 
said  deceased. 

IX. 

That  all  of  the  matters  and  things  set  forth  in  para- 
graph VII  of  this  complaint  occurred  in  the  county 
of  San  Luis  Obispo,  State  of  California. 

X. 

That  plaintiffs  have  been  damaged  in  the  premises 
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in  the  sum  of  fifty  thousand  dollars  ($50,000). 

WHEREFORE  plaintiffs  pray  judgment  for  the 
sum  of  fifty  thousand  dollars,  and  for  costs  of  suit. 

THEODORE  A.  BELL, 
Attorney  for  Plaintiff. 
JLAMY  &  PUTNAM, 
Of  Counsel. 

[Endorsed]  :  Filed  Aug.  11th,  1913.     F.  J.  Rodri- 
gues.  Clerk.     [15] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Obispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Demurrer  to  Complaint. 

The  defendant,  Southern  Pacific  Company,  a  cor- 
poration, demurs  to  the  complaint  of  plaint' ffs  on  file 
in  the  above-entitled  action  and  as  ground  of  demur- 
rer thereto  it  specifies : 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

W.  H.  SPENCER, 
Attorney  for  Defendant. 
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[Endorsed]  :  Copy  of  the  within  demurrer  received 
this  11th  day  of  October,  1913. 

THEO.  A.  BELL,  J., 
Attorney  for  Plaintiffs. 
LAMY  &  PUTNAM, 
Of  Counsel,  J. 

[Endorsed]:    Filed    October    15th,    1913.     F.    J. 
Rodrigues,  Clerk.     ,  Deputy  Clerk.     [16] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Ohispo. 

No.  5454. 
MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC    COMPANY,  a  Corpora- 
tion, 

Defendant. 

Petition  for  Removal  of  Cause  to  United  States 
District  Court. 

To  the  Honorable,  The  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  San  Luis 
Obispo : 
Your   petitioner,  Southern   Pacific  Company,  re- 
spectfully shows : 

I. 
That  it  is  the  defendant  in  the  above-entitled  suit 
or  action.     Said  suit,  as  appears  from  the  complaint 
therein,  is  of  a  civil  nature  at  law  brought  by  plain- 
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tiff  to  recover  judgment  against  defendant,  your 
petitioner,  in  the  sum  of  Fifty  Thousand  Dollars 
($50,000),  and  costs  of  suit,  which  claim  your  peti- 
tioner wholly  contests  and  denies,  and  alleges  that 
the  amount  involved  in  said  action,  exclusive  of  inter- 
est and  costs,  exceeds  the  value  of  Three  Thousand 
DoUars.     [17] 

II. 

That  at  the  time  of  the  commencement  of  said  suit, 
said  Southern  Pacific  Company,  your  petitioner,  was, 
ever  since  has  been  and  still  is,  a  railroad  corporation 
incorporated  and  existing  under  the  laws  of  the  State 
of  Kentucky  and  a  citizen  and  resident  of  said  State 
and  a  nonresident  of  the  State  of  California.  At  the 
time  of  the  commencement  of  said  suit,  plaintiffs 
Mary  Murray  and  Lena  Murray,  a  minor,  by  her 
guardian  ad  litem,  Mary  Murray,  and  Lena  Murray 
were,  ever  since  have  been  and  now  are  citizens  of  the 
State  of  California  and  residents  of  the  Northern 
District  of  said  State. 

III. 

At  the  time  of  the  commencement  of  this  suit,  there 
was,  ever  since  has  been  and  still  is,  therein,  a  con- 
troversy wholly  between  citizens  of  different  states 
which  can  be  fully  determined  between  them,  that  is 
to  say,  between  plaintiffs,  Mary  Murray  and  Lena 
Murray,  a  minor,  by  her  guardian  ad  litem,  Mary 
Murray,  and  Southern  Pacific  Company,  defendant 
and  petitioner  herein. 

IV. 

Service  of  summons  was  made  in  said  suit  on  your 
petitioner  on  the  16th  day  of  September,  1913,  and 
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not  before  said  day,  in  the  city  and  county  of  San 
Francisco,  State  of  California,  and  your  petitioner 
is  not  required  by  the  laws  of  the  State  of  California, 
or  the  rules  of  the  above-named  Superior  Court  in 
which  said  suit  is  brought,  to  answer  or  plead  to  the 
complaint  of  plaintiffs  therein  until  the  16th  day  of 
October,  1913. 

V. 

Your  petitioner  files  and  offers  herewith  its  bonds 
with  good  and  sufficient  surety  for  its  entering  in  the 
District  Court  [18]  of  the  United  States,  South- 
ern Division  of  Southern  District  of  California, 
within  thirty  days  from  the  date  of  filing  of  said  peti- 
tion for  removal  of  said  cause,  a  certified  copy  of  the 
record  in  said  suit  and  for  paying  all  costs  that  may 
be  awarded  by  the  said  District  Court  if  said  Court 
shall  hold  that  said  suit  w^as  wrongfully  or  improp- 
erly removed  thereto. 

WHEREFORE,  your  petitioner  prays  this  Honor- 
able Court  to  accept  said  bond  as  good  and  sufficient 
and  to  make  its  order  for  the  removal  of  said  cause 
to  the  District  Court  of  the  United  States  for  the 
Southern  Division  of  the  Souihern  District  of  Cali- 
fornia, pursuant  to  the  Act  of  Congress  in  such  cases 
made  and  provided,  and  such  other  and  further  order 
as  may  be  proper,  and  to  cause  the  record  herein  to 
be  removed  to  said  District  Court  and  that  no  other 
or  further  proceedings  be  had  in  said  Superior  Court. 
SOUTHERN  PACIFIC  COMPANY. 

[Corporate  Seal]  By  G.  L.  KING, 

Assistant  Secretary. 
W.  H.  SPENCER, 

Attorney  for  Petitioner.     [19] 
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State  of  California, 

City  and  Count}^  of  San  Francisco, — ss. 

G.  L.  King,  being  duly  sworn,  deposes  and  says: 
That  tie  is  an  officer,  to  wit,  the  assistant  secretary  of 
Southern  Pacific  Company,  petitioner  named  herein ; 
that  he  has  read  the  foregoing  petition  and  knows  the 
contents  thereof  and  that  said  petition  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

G.  L.  KING. 

Subscribed  and  sworn  to  before  me  this  11th  day 

of  October,  1913. 
[Notarial  Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of 
'  Ban  Francisco,  State  of  California. 

[Endorsed]  :  Filed  October  15th,  1913.  F.  J.  Rod- 
rigues,  Clerk.  By  T.  A.  Luttrell,  Deputy  Clerk. 
[20] 


In  the  Superior  Court  of  the  State  of  California,  m 
and  for  the  County  of  San  Luis  Ohispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Bond  for  Removal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS : 
That  Southern  Pacific  Company,  a  corporation  duly 
incorporated  and  existing  under  laws  of  the  State  of 
Kentucky,  and  a  resident  of  said  State,  as  principal, 
and  United  States  Fidelity  and  Guaranty  Company, 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Maryland,  which  said  corporation  has 
complied  with  the  laws  of  the  State  of  California  with 
reference  to  doing  and  transacting  business  in  said 
State  of  California,  as  surety,  are  held  and  firmly 
bound  unto  Mary  Murray  and  Lena  Murray,  a  minor, 
by  her  guardian  ad  litem,  Mary  Murray,  plaintiffs  in 
the  above-entitled  action,  in  the  penal  sum  of  One 
Thousand  Dollars  ($1,000),  for  payment  whereof 
well  and  truly  to  be  made  unto  said  Mary  Murray 
and  Lena  Murray,  a  minor,  by  her  guardian  ad  litem, 
Mary  Murray,  their  heirs,  executors,  administrators 
or  assigns,  we  bind  ourselves,  our  successors  and  as- 
signs, jointly  and  severally  fimily  by  these  presents. 
[21] 

Sealed  with  our  seals  and  dated  in  the  city  and 
county  of  San  Francisco,  State  of  California,  this 
11th  day  of  October,  1913. 

WHEREAS  said  Southern  Pacific  Company  has 
petitioned,  or  is  about  to  petition,  the  above-named 
Superior  Court  for  the  removal  of  the  above-entitled 
cause  or  action  therein  pending,  wherein  said  Mary 
Murray  and  Lena  Murray,  a  minor,  by  her  guardian 
ad  litem,  Mary  Murray,  are  plaintiffs,  and  said 
Bouthern  Pacific  Company  is  defendant,  to  the  Dis- 
trict Court  of   the  United  States  for  the  Southern 
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Division  of  the  Southern  District  of  California ; 

NOW,  the  condition  of  this  obligation  is  such  that 
if  the  said  defendant,  Southern  Pacific  Company, 
shall  enter  in  said  District  Court  of  the  United  States 
in  and  for  the  Southern  Division  of  the  Southern  Dis- 
trict of  California,  within  thirt}^  days  from  the  date 
of  filing  said  petition  for  removal  of  said  cause,  a  cer- 
tified copy  of  the  record  in  the  above-entitled  suit  or 
action  and  shall  pay  all  costs  that  may  be  awarded 
by  said  District  Court  if  said  District  Court  shall 
hold  that  said  suit  was  wrongfully  or  improperly  re- 
moved thereto,  and  shall  appear  and  enter  special 
bail  in  said  suit  if  special  bail  was  originally  requisite 
therein,  then  the  above  obligation  shall  be  void,  other- 
wise it  shall  remain  in  full  force  and  effect. 

WITNESS  our  hands  and  seals  the  day  and  year 
first  above  written. 

SOUTHERN  PACIFIC  COMPANY. 
[Corporate  Seal]  By  G.  L.  KING, 

Assistant  Secretary. 
UNITED       STATES      FIDELITY    AND 
GUARANTY  COMPANY. 

By  H.  V.  D.  JOHNS, 

Attorney  in  Fact. 
[Corporate  Seal]  W.  S.  ALEXANDER, 

Attorney  in  Fact.     [22] 

Stafe  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  11th  day  of  October,  1913,  before  me,  E.  B. 
Ryan,  a  notary  public  in  and  for  the  city  and  county 
of  San  Francisco,  State  of  California,  duly  commis- 
sioned and  sworn,  personally  apeared  G.  L.  King, 


vs.  Southern  Pacific  Company.  17 

known  to  me  to  be  the  assistant  secretary  of  Southern 
Pacific  Company,  the  corporation  described  in  and 
that  executed  the  foregoing  bond,  and  acknowledged 
to  me  that  said  corporation  executed  said  bond. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  by  official  seal  at  my  office  in 
the  city  and  county  of  San  Francisco,  State  of  Cali- 
fornia, the  day  and  year  in  this  certificate  first  above 
written. 

[Notarial  Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.     [23] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  11th  day  of  October,  1913,  before  me  per- 
sonally appeared  H.  V.  D.  Johns  and  W.  S.  Alex- 
ander, known  to  me  to  be  the  persons  whose  names 
are  subscribed  to  the  foregoing  instrument  as  attor- 
neys in  fact  for  the  United  States  Fidelity  and  Guar- 
anty Company,  and  they  acknowledged  to  me  that 
they  subscribed  the  name  of  the  United  States  Fidel- 
ity and  Guaranty  Company  thereto  as  principal,  and 
their  own  names  as  attorneys  in  fact. 

[Notarial  Seal]  W.  W.  HEALEY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

The  foregoing  bond  is  hereby  approved  this  Octo- 
ber 15th,  1913. 

E.  P.  UNANGST, 

Judge. 

Filed  October  15th,  1913.  F.  J.  Rodrigues,  Clerk. 
By  T.  A.  Luttrell,  Deputy  Clerk.     [24] 
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In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Obispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
Notice  of  Petition  for  Removal. 

To  the  Above-named  Plaintiffs  and  to  Theodore  A. 
Bell,  Esquire,  Attorney  for  Plaintiffs : 

You,  and  each  of  you,  will  please  take  notice  that 
Southern  Pacific  Company,  the  defendant  in  the 
above-entitled  action,  will  on  the  15th  day  of  October, 
1913,  at  10  o'clock  A.  M.,  petition  the  above-entitled 
Court  to  remove  said  cause  to  the  District  Court  of 
the  United  States  in  and  for  the  Southern  Division 
of  the  Southern  District  of  California,  by  filing  a 
petition  and  bond,  copies  of  which  are  hereto  attached 
and  made  a  part  hereof,  reference  to  which  is  hereby 
expressly  made  for  further  particulars. 

Dated  October  11th,  1913. 

W.  H.  SPENCER, 
Attorney  for  Petitioner.     [25] 

[Endorsed] :  Received  copy  of  the  within  notice 
and  copy  of  petition  and  bond  for  removal  thereto 
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attached  this  11th  day  of  October,  1913. 

THEO.  A.  BELL,  J., 
Attorney  for  Plaintiffs. 
LAMY  &  PUTNAM, 
Of  Counsel. 

Filed  October  15th,  1913.  F.  J.  Rodrigues,  Clerl'. 
By  T.  A.  Luttrell,  Deputy  Clerk. 

Attached  to  above  notice  are  copies  of  the  petition 
for  removal  of  cause  to  United  States  District  Court, 
and  bond  for  removal  as  hereinafter  set  forth,  viz. : 
[26] 

In  the  Superior  Court  of  the  State  of  California,  in 

and  for  the  County  of  San  Luis  Obispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

PETITION  FOR  REMOVAL  OF  CAUSE  TO 
UNITED  STATES  DISTRICT  COURT. 

To  the  Honorable,  The  Superior  Court  of  the  State 
of  California,  in   and  for  the   County  of   San 
Luis  Obispo : 
Your  petitioner,  Southern  Pacific  Company,  re- 
spectfully shows : 
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I. 

That  it  is  the  defendant  in  the  above-entitled  suit 
or  action.  Said  suit,  as  appears  from  the  complaint 
therein,  is  of  a  civil  nature  at  law  brought  by  plain- 
tiff to  recover  judgment  against  defendant,  your  pe- 
titioner, in  the  sum  of  Fifty  Thousand  Dollars  ($50,- 
000),  and  costs  of  suit,  which  claim  your  petitioner 
wholly  contests  and  denies^  and  alleges  that  the 
amount  involved  in  said  action,  exclusive  of  interest 
and  costs,  exceeds  the  value  of  Three  Thousand  Dol- 
lars.    [27] 

II. 

That  at  the  time  of  the  conmiencement  of  said  suit, 
said  Southern  Pacific  Company,  your  petitioner, 
was,  ever  since  has  been  and  still  is,  a  railroad  corpo- 
ration incorporated  and  existing  under  laws  of  the 
State  of  Kentucky  and  a  citizen  and  resident  of  said 
State  and  a  nonresident  of  the  State  of  California. 
At  the  time  of  the  commencement  of  said  suit,  plain- 
tiffs Mary  Murray  and  Lena  Murray,  a  minor,  by 
her  guardian  ad  litem,  Mary  Murray,  and  Lena  Mur- 
ray were,  ever  since  have  been  and  now  are  citizens 
of  the  State  of  California  and  residents  of  the  Nor- 
thern District  of  said  State. 

III. 

At  the  time  of  the  commencement  of  said  suit, 
there  was,  ever  since  has  been  and  still  is,  therein,  a 
controversy  wholly  between  citizens  of  different 
states  which  can  be  fully  determined  between  them, 
that  is  to  say,  between  plaintiffs,  Mary  Murray  and 
Lena  Murray,  a  minor,  by  her  guardian  ad  litem, 
Mary  Murray,  and  Southern  Pacific  Company,  de- 
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fendant  and  petitioner  herein. 

IV. 

Service  of  summons  was  made  in  said  suit  on  your 
petitioner  on  tlie  16th  day  of  September  1913,  and 
not  before  said  day,  in  the  city  and  county  of  San 
Francisco,  State  of  California,  and  your  petitioner 
is  not  required  by  the  laws  of  the  State  of  California, 
or  the  rules  of  the  above-named  Superior  Court  in 
which  said  suit  is  brought,  to  answer  or  plead  to  the 
complaint  of  plaintiffs  therein  until  the  16th  day  of 
October  1913. 

V. 

Your  petitioner  files  and  offers  herewith  its  bond 
with  good  and  sufficient  surety  for  its  entering  in  the 
District  Court  of  the  United  States,  Southern  Divi- 
sion of  Southern  [28]  District  of  California, 
within  thirty  days  from  the  date  of  filing  of  said 
petition  for  removal  of  said  cause,  a  certified  copy  of 
the  record  in  said  suit  and  for  paying  all  costs  that 
may  be  awarded  by  the  said  District  Court  if  said 
court  shall  hold  that  said  suit  was  wrongfully  or  im- 
properly removed  thereto. 

WHEREFORE,  your  petitioner  prays  this  Hon- 
orable Court  to  accept  said  bonds  as  good  and  suffi- 
cient and  to  make  its  order  for  the  removal  of  said 
cause  to  the  District  Court  of  the  United  States  for 
the  Southern  Division  of  the  Southern  District  of 
California,  pursuant  to  the  Act  of  Congress  in  such 
cases  made  and  provided,  and  such  other  and  further 
order  as  may  be  proper,  and  to  cause  the  record 
herein  to  be  removed  to  said  District  Court  and  that 
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no  other  or  further  proceedings  be  had  in  said  Su- 
perior Court. 

SOUTHERN  PACIFIC  COMPANY. 
[Corporate  Seal]  By  G.  L.  KING, 

Assistant  Secretary. 
W.  H.  SPENCER, 
Attorney  for  Petitioner.     [29] 

State  of  California, 

City  and  County  of  (San  Francisco, — ss. 

G.  L.  King,  being  duly  sworn,  deposes  and  says: 
That  he  is  an  officer,  to  wit,  the  assistant  secretary  of 
Southern  Pacific  Company,  petitioner  named  herein ; 
that  he  has  read  the  foregoing  petition  and  knows 
the  contents  thereof  and  that  said  petition  is  true  of 
his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  on  his  information  or  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

G.  L.  KING. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1913. 

[Notarial  Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [30] 
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In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Ohispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  minor, 
by  Her  Griiardian  ad  Litern,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

BOND  FOR  REMOVAL. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  Southern  Pacific  Company,  a  corporation  duly 
incorporated  and  existing  under  laws  of  the  State  of 
Kentucky,  and  a  resident  of  said  State,  as  principal, 
and  United  States  Fidelity  and  Guaranty  Company, 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Maryland,  which  said  corporation  has 
complied  with  the  laws  of  the  State  of  California 
with  reference  to  doing  and  transacting  business  in 
said  State  of  California,  as  surety,  are  held  and 
firaily  bound  unto  Mary  Murray  and  Lena  Murray, 
a  minor  by  her  guardian  ad  litem,  Mary  Murray, 
plaintiffs  in  the  above-entitled  action,  in  the  penal 
sum  of  One  Thousand  Dollars  ($1,000),  for  payment 
whereof  well  and  truly  to  be  made  unto  said  Mary 
Murray  and  Lena  Murray,  a  minor,  by  her  guardian 
ad  litem,  Mary  Murray,  their  heirs,  [31]  execu- 
tors, administrators  or  assigns,  we  bind  ourselves, 
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our  successors  and  assigns,  jointly  and  severally 
firmly  by  these  presents. 

SEALED  with  our  seals  and  dated  in  the  city  and 
county  of  San  Francisco,  State  of  California,  this 
11th  day  of  October,  1913. 

WHEREAS  said  Southern  Pacific  Company  has 
petitioned,  or  is  about  to  petition,  the  above-named 
Superior  Court  for  the  removal  of  the  above-entitled 
cause  or  action  therein  pending,  wherein  said  Mary 
Murray  and  Lena  Murray,  a  minor,  by  her  guardian 
ad  litem,  Mary  Murray,  are  plaintiffs,  and  said 
Southern  Pacific  Company  is  defendant,  to  the  Dis- 
trict Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California ; 

NOW,  the  condition  of  this  obligation  is  such  that 
if  the  said  defendant,  iSouthern  Pacific  Company, 
shall  enter  in  said  District  Court  of  the  United 
States  in  and  for  the  Southern  Division  of  the 
Southern  District  of  California,  within  thirty  days 
from  the  date  of  filing  said  petition  for  removal  of 
said  cause,  a  certified  copy  of  the  record  in  the  above- 
entitled  suit  or  action  and  shall  pay  all  costs  that 
may  be  awarded  by  said  District  Court  if  said  Dis- 
trict Court  shall  hold  that  said  suit  was  wrongfully 
or  improperly  removed  thereto,  and  shall  appear  and 
enter  special  bail  in  said  suit  if  special  bail  was  or- 
iginally requisite  therein,  then  the  above  obligation 
shall  be  void,  otherwise  it  shall  remain  in  full  force 
and  effect. 
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WITNESS  our  hands  and  seals  the  day  and  year 
first  above  written.     [32] 

SOUTHERN  PACIFIC  COMPANY. 
[Corporate  Seal]  By  G.  L.  KING, 

Assistant  Secretary. 
UNITED      STATES      FIDELITY  AND 
GUARANTY  COMPANY. 

By  H.  V.  D.  JOHNS, 
Attorney  in  Fact. 
[Corporate  iSeal]  W.  S.  ALEXANDER, 

Attorney  in  Fact. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

On  this  11th  day  of  October,  1913,  before  me,  E.  B. 
Ryan,  a  notary  public  in  and  for  the  city  and  county 
of  San  Francisco,  State  of  California,  duly  commis- 
sioned and  sworn,  personally  appeared,  G.  L.  King, 
known  to  me  to  be  the  assistant  secretary  of  South- 
ern Pacific  Company,  the  corporation  described  in 
and  that  executed  the  foregoing  bond,  and  aclaiowl- 
edged  to  me  that  said  corporation  executed  said 
bond. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my  office  in 
the  city  and  county  of  San  Francisco,  State  of  Cali- 
fornia, the  day  and  year  in  this  certificate  first  above 
written. 

[Notarial  Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [33] 
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State  of  California, 

City  and  County  of  San  Franciso, — ss. 

On  this  11th  day  of  October,  1913,  before  me  per- 
sonally appeared  H.  V.  D.  Johns  and  W.  8.  Alexan- 
der known  to  me  to  be  the  persons  whose  names  are 
subscribed  to  the  foregoing  instrument  as  attorneys 
in  fact  for  the  United  States  Fidelity  and  Gruaranty 
Company,  and  they  acknowledged  to  me  that  they 
subscribed  the  name  of  the  United  States  Fidelity 
and  Guaranty  Company  thereto  as  principal,  and 
their  own  names  as  attorneys  in  fact. 

[Notarial  8eal]  W.  W.  HEALEY, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [34] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Obispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Order  for  Removal  [of  Cause  to  U.  S.  District 

Court]. 
Upon  reading  and  filing  petition  and  bond  of  de- 
fendant. Southern  Pacific  Company,  for  removal  of 
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the  above-entitled  action  to  the  United  States  Dis- 
trict Court  for  the  iSouthern  Division  of  Southern 
District  of  California,  and  it  appearing  to  the  Court 
that  written  notice  of  said  petition  and  bond  for  re- 
moval was  given  by>  defendant  to  plaintiffs  prior  to 
filing  said  petition  and  bond,  and  this  matter  duly 
coming  on  for  hearing,  said  bond  is  hereby  approved 
and  accepted  as  good  and  sufficient  and  it  is  hereby 
ORDERED  that  said  cause  be,  and  the  same  is, 
hereby  removed  to  the  District  Court  of  the  United 
States  for  the  Southern  Division  of  Southern  Dis- 
trict of  California. 

Dated  this  15th  day  of  October,  1913. 

E.  P.  UNANOST, 

Judge. 

[Endorsed] :  Filed  October  15th,  1913.  F.  J.  Rod- 
rigTies,  Clerk.  By  T.  A.  Luttrell,  Deputy  Clerk. 
.[35] 


In  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  San  Luis  Obispo. 

No.  5454. 

MARY  MURRAY  and  LENA  MURRAY,  a  minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Certificate  of  Clerk  of  State  Court  on  Removal. 

I,  F.  J.  Rodrigues,  county  clerk  and  ex-officio  clerk 
of  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  county  of  iSan  Luis  Obispo,  hereby  cer- 
tify that  I  have  compared  the  annexed  and  forego- 
ing copies  of  complaint,  demurrer,  notice,  petition 
and  bond  of  defendant  Southern  Pacific  Company 
for  removal  of  cause  to  the  United  States  District 
Court  for  the  iSouthern  Division  of  Southern  Dis- 
trict of  California,  and  order  for  removal  in  the  case 
of  Mary  Murray  and  Lena  Murray,  a  minor,  by  her 
guardian  ad  litem,  Mary  Murray,  plaintiffs,  vs. 
Southern  Pacific  Company,  defendant,  and  consti- 
tuting the  record  in  said  cause,  with  the  originals 
now  on  file  in  my  office  and  that  such  annexed  and 
foregoing  copies  are  true  and  correct  transcripts 
thereof,  and  of  the  whole  of  said  originals. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  Court  this  15th 
day  of  October,  1913. 

[Seal]  F.  J.  RODRIGUES, 

Clerk.     [36] 

[Endorsed]:  No.  5454.  Superior  Court,  County 
of  San  Luis  Obispo,  State  of  California.     Dept.  No. 

.     Mary  Murray  and  Lena  Murray,  a  minor,  by 

her  Guardian  ad  litem,  Mary  Murray,  Plaintiffs,  vs. 
Southern  Pacific  Company,  a  Corporation,  Defend- 
ant. Certified  Copy  of  Transcript  of  Record  on  Re- 
moval. W.  H.  Spencer,  Attorney  for  Petitioner,  San 
Luis  Obispo,  California. 
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[Endorsed] :  No.  279— Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  Southern 
Division.  Mary  Murray,  et  al,  vs.  Southern  Pacific 
Company.  Certified  Transcript  of  Record  on  Re- 
moval from  Superior  Court  of  San  Luis  Obispo 
County.  Filed  Oct.  22,  1913.  Wm.  M.  Van  Dyke, 
Clerk.     By  Chas.  N.  Williams,  Deputy  Clerk.     [37] 

[Order  Substituting  Counsel  for  Plaintiffs,  Over- 
ruling Demurrer,  etc.] 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District  of 
Oalifornia,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Monday,  the  second  day  of  February,  in  the 
year  of  our  Lord,  one  thousand  nine  hundred 
aud  fourteen.  Present:  The  Honorable  OLIN 
WELLBORN,  District  Judge. 

No.  279— CIVLL  S.  D. 

MARY  MURRAY  et  al., 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY, 

Defendant. 

This  cause  coming  on  this  day  to  be  heard  on  de- 
fendant's demurrer  to  j)laintiffs'  complaint;  now, 
on  motion  of  Milton  K.  Young,  Esq.,  and  pursuant  to 
the  stipulation  of  the  parties  hereto  by  their  solici- 
tors of  record,  on  file  herein,  it  is  ordered  that  Mil- 
ton K.  Young,  Esq.,  and  Theodore  A.  Bell,  Esq.,  be, 
and  they  are  hereby  substituted  in  the  place  and  stead 
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of  Theodore  A.  Bell,  Esq.,  as  counsel  for  plaintiffs; 
thereupon,  on  motion  of  L.  N.  Turrentinc,  Esq.,  on 
behalf  of  counsel  for  defendant,  it  is  ordered  that 
defendant's  said  demurrer  to  plaintiffs'  complaint 
be,  and  the  same  hereby  is  overruled,  and  that  de- 
fendant be,  and  it  hereby  is  assigned  to  answer  said 
complaint  within  ten  (10)  days. 

[Endorsed]:  No.  279-Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  Mary  Murray  et  al.,  Plaintiffs,  vs. 
Southern  Pacific  Company,  Defendant.  Copy  Order 
Overruling-  Demurrer.  Filed  Nov.  30,  1914.  Wm. 
M.  Van  Dyke,  Clerk.  By  Leslie  C.  Colyer,  Deputy. 
[38] 


In  the  District  Court  of  the  United  States  of 
America  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Gruardian  ad  Litem,  MARY  MURRAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 

Answer. 

Now  comes  the  said  defendant  and  for  answer  to 
the  complaint  on  file  herein : 

I. 

Defendant  has  no  knowledge,  information  or  be- 
lief sufficient  to  enable  it  to  answer  as  to  any  or 
either  of  the  allegations  contained  in  paragraphs  I 
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to  II  of  said  complaint  and  basing  its  answer  on  said 
ground,  denies  each  and  every  of  the  allegations  of 
said  paragraphs  I  and  II  of  said  complaint,  generally 
and  specifically. 

II. 
Defendant  denies  that  at  the  times  mentioned  in 
said  complaint  or  at  any  time,  it  was  the  rule,  cus- 
tom or  practice  of  said  defendant  to  discharge  its 
passengers  at  said  station  of  Santa  Margarita,  in  the 
night-time  or  otherwise,  upon  the  east  side  of  its 
trains  only,  and  defendant  denies  that  at  the  time 
mentioned  in  said  complaint  or  at  any  time,  either  as 
said  train  [39]  was  approaching  said  station  or  at 
all,  the  said  Murray,  either  when  seated  in  the  smok- 
ing-car of  said  train,  or  at  any  time,  was  invited  or 
directed  by  the  said  E.  M.  Mulville,  or  by  any  brake- 
man,  agent,  servant  or  employe  of  said  train  or 
elsewhere,  either  to  follow  said  brakeman  or  any 
brakeman,  to  the  front  platform  of  any  car  or  else- 
where, or  at  all,  or  to  alight  from  the  said  train, 
whether  as  alleged  in  said  complaint  or  otherwise  or 
at  all;  and  defendant  denies  that  any  invitation  or 
direction  whether  as  alleged  in  said  complaint  or 
otherwise  or  at  all  was  given  by  said  brakeman,  or 
any  agent,  servant  or  employee  of  defendant  to  the 
said  Murray,  or  that  by  reason  of  said  invitation  or 
direction,  or  otherwise  or  at  all,  the  said  Murray 
immediately  or  otherwise  followed  such  brakeman, 
or  any  agent,  servant  or  employee  of  said  defendant 
to  the  platform  mentioned  in  said  complaint  or  elbc- 
where,  and  defendant  denies  that  by  reason  of  any 
invitation  or  direction  mentioned  in  said  complaint 
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or  any  invitation  or  direction  whatsoever,  the  said 
hrakeman  lifted  up  or  opened  any  trap-door,  referred 
to  in  said  complaint  or  otherwise,  and  defendant  on 
the  contrary  alleges  that  said  trap-door  was  opened 
by  said  brakeman  at  the  request  of  said  Murray,  for 
his  own  convenience,  and  for  the  purpose  of  allow- 
ing him  to  alight  from  the  steps  thereof,  when  the 
said  train  should  have  come  to  a  stop,  and  not  other- 
wise; defendant  denies  that  while  said  train  was 
moving  into  said  station  or  elsewhere  at  the  rate  of 
about  twenty  miles  an  hour,  or  while  the  same  was 
moving  at  all,  or  at  any  rate,  or  at  any  time  whatso- 
ever, the  said  brakeman,  or  any  agent,  servant  or 
employee  of  defendant  directed  the  said  Murray  to 
descend  said  steps  or  to  alight  from  said  train  or 
otherwise  or  at  all,  and  on  the  contrary  defendant 
[40]  alleges  that  the  said  brakeman  directed  the 
said  Murray  not  to  descend  said  steps  or  to  attempt 
to  alight  from  said  train  until  the  same  should  have 
stopped  and  defendant  denies  that  it  was  then  a 
fact  or  that  it  was  then  or  there  well  or  at  all  known 
by  or  to  said  brakeman  to  be  a  fact,  or  by  or  to  any 
agent,  servant  or  employee  of  defendant  to  be  a  fact, 
that  the  said  Murray  was  wholly  or  at  all  unfamiliar 
with  said  station  or  its  grounds  or  approaches,  or 
wholly  or  at  all  ignorant  of  any  rule,  custom  or 
practice  concerning  discharging  passengers,  whether 
as  alleged  in  said  complaint  or  otherwise  or  at  all, 
and  defendant  denies  that  the  said  Murray  was  un- 
familiar with  said  station  or  its  gTOunds  and  ap- 
proaches, and  alleges  that  the  said  Murray,  by  the 
exercise  of  any  degree  of  care  whatsoever,  at  and 
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immediately  prior  to  the  time  of  said  accident,  could 
have  seen  and  known  that  the  said  train  was  still 
moving,  and  could  have  seen  and  known  of  the 
ground  alongside  said  train  and  m  the  vicinity 
thereof,  and  in  the  place  where  he  attempted  to 
alight  therefrom,  and  defendant  denies  as  it  has 
hereinabove  denied  that  there  was  any  rule,  custom 
or  practice  whatsoever,  of  discharging  passengers  in 
the  night-time  or  otherwise,  only  on  the  east  side  of 
said  train  at  said  station,  and  denies  that  there  was 
any  rule,  custom  or  practice  in  reference  to  dis- 
charging passengers  on  such  side  of  said  train  at  all ; 
and  defendant  has  no  knowledge,  information  or  be- 
lief sufficient  to  enable  it  to  answer  as  to  whether 
the  said  Murray  knew  or  did  not  know  whether  any 
lights  were  provided  or  maintained  on  the  west  side 
of  said  trains  at  said  station  or  elsewhere,  and  bas- 
ing its  answer  on  said  ground,  denies  the  allegations 
of  said  complaint  in  respect  thereto,  and  on  said 
ground  denies  that  the  said  Murray  did  not  know- 
that  no  lights  were  provided  or  maintained  [41] 
on  the  west  side  of  said  trains  at  said  way  station 
or  elsewhere;  and  defendant  denies  that  there  was 
not  sufficent  light  either  upon  said  train  or  at  said 
station,  nor  in  the  vicinity  thereof,  to  enable  the  said 
Murray  to  descend  said  steps  with  safety,  or  that 
all  or  any  of  said  alleged  matters  and  things  were 
then  or  at  any  time  or  place  well  or  at  all  known  to 
said  brakeman  or  any  agent,  servant  or  employee 
of  defendant,  either  at  the  time  mentioned  in  said 
complaint  or  at  any  time,  and  defendant  on  the  con- 
trary alleges  that  there  was  sufficient  light  both 
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within  and  without  said  train  in  the  vicinity  of  the 
place  of  said  accident,  to  have  enabled  the  said 
Murray  to  descend  the  said  steps  with  safety,  if  he 
had  exercised  any  degree  of  care  whatsoever  in  so 
doing;  defendant  further  denies  that  said  brakeman, 
or  any  agent,  employee  or  servant   of  defendant 
directed  the  said  Murray,  either  at  the  time  men- 
tioned in  said  complaint,  or  at  any  time  whatsoever, 
to  descend  said  steps  or  to  get  off  said  train;  de- 
fendant denies  that  any  such  invitation  or  direction 
as  mentioned  in  said  complaint  or  any  invitation  or 
direction  whatsoever,  was  given  or  made  by  said 
brakeman  or  any  agent,  servant  or  employee  of  de- 
fendant to  said  Murray,  either  at  the  time  or  in  the 
manner  mentioned  in  said  complaint,  or  at  any  time 
or  in  any  manner  whatsoever,  and  denies  that  there 
was  any  conduct,  act,  or  thing  of  said  brakeman,  or 
any  agent,  servant  or  employee  of  said  defendant, 
upon  which  the  said  Murray  relied  or  had  any  right 
to  rely,  either  in  getting  on  the  steps  of  said  train, 
or  attempting  to  alight  therefrom,  or  from  which  he 
believed  or  had  any  right  to  believe  that  he  could 
descend  said  steps  or  alight  from  said  train  with 
safety,  and  defendant  denies  that  said  Murray  pro- 
ceeded to  descend  said  steps,  either  by  reason  of  any 
invitation  or  direction  of  said  brakeman,  or  any 
agent,  servant  or  employee  of  defendant,  or  in     [42] 
reliance  upon  any  conduct  of  said  brakeman,  or  any 
agent,  servant  or  employee  of  defendant,  or  in  any 
belief  therefrom,  that  he  could  descend  said  steps 
or  alight  from  said  train  with  safety;  and  denies 
that  the  said  Murray  proceeded  to  descend  said  steps 
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in  the  presence  of  said  brakeman,  or  in  the  presence 
of  any  agent,  servant  or  employee  of  defendant ;  and 
defendant  denies  that  said  brakeman  or  any  agent, 
servant  or  employee  of  defendant  had  full  or  any 
knowledge  of  any  dangerous  position  of  the  said 
Murray,  or  had  caused  the  said  Murray  to  be  placed 
in  any  dangerous  position,  or  with  or  without  such 
knowledge,  wholly  or  at  all  failed  or  omitted  to 
warn  or  caution  said  Murray  of  any  danger  or  peril 
whatsoever;  and  defendant  denies  that  the  said 
Murray,  in  so  descending  said  steps  or  otherwise, 
whether  as  alleged  in  said  complaint  or  otherwise  or 
at  all,  lost  his  foothold  thereon  by  reason  of  any  in- 
sufficient light,  by  reason  of  the  motion  of  said  train, 
or  thereby  fell  to  the  ground  or  elsewhere,  or  thereby 
sustained  injuries,  whether  as  alleged  in  said  com- 
plaint or  otherwise  or  at  all;  and  defendant  on  the 
contrary  alleges,  that  the  said  Murray,  carelessly, 
negligently  and  recklessly  attempted  to  descend  said 
steps  and  to  alight  from  the  said  train  while  the  same 
was  still  in  motion,  and  thereby  and  by  reason  of 
his  own  carelessness,  negligence  and  recklessness 
and  not  otherwise,  fell  to  the  ground;  defendant 
denies  that  the  light  in  said  vicinity  was  insufficient, 
and  alleges  on  the  contrary  that  the  light  was  suffi- 
cient to  have  enabled  the  said  Murray  to  have 
avoided  said  accident,  by  the  exercise  of  any  degree 
of  care  whatsoever;  and  defendant  denies  that  the 
said  accident,  or  the  fall  of  the  said  Murray  from 
said  car,  were  caused  or  produced  in  any  manner 
w^hatsoever,  by  the  sufficiency  [43]  or  insuffi- 
ciency of  any  light  at  said  place,  or  by  the  motion  of 
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said  train  or  otherwise  than  by  the  fault,  careless- 
ness and  negligence  of  the  said  Murray  himself. 

III. 

Defendant  denies  that  the  said  brakeman,  or  any 
agent,  servant  or  employee  of  defendant  negligently 
did  any  act  or  omitted  anything,  or  negligently  or 
otherwise  or  at  all  disregarded  any  duty  owing  to 
the  said  Murray,  as  a  passenger  upon  said  train,  or 
otherwise  or  at  all;  and  denies  that  the  injuries  of 
the  said  Murray  or  his  death,  w^hether  as  alleged  in 
said  complaint  or  otherwise,  w^ere  not  caused  by 
neglect  and  fault  upon  the  part  of  said  deceased 
himself;  and  defendant  denies  that  it,  or  any  of  its' 
agents,  servants  or  employees,  whether  as  alleged  in 
said  complaint  or  otherwise  or  at  all,  w^ere  guilt}^  of 
any  act  or  acts,  fault,  carelessness  or  negligence 
whatsoever,  resulting  in  or  producing  or  contributing 
to  the  injury  or  death  of  said  Murray;  and  denies 
that  by  any  act  or  acts,  fault,  carelessness  or  neg- 
ligence of  defendant  or  any  of  its  agents,  servants 
or  employees,  said  Murray  was  injured  or  killed  or 
the  said  plaintiffs  either  of  them  damaged  in  the 
sum  of  $50,000  or  any  sum  w^hatsoever. 

IV. 

Defendant  denies  that  any  invitiation  or  direction 
w^as  given  to  the  said  Murray,  by  any  agent,  servant 
or  employee  of  defendant,  to  descend  said  steps  or 
alight  from  said  train,  either  while  said  train  was 
moving  at  the  rate  of  twenty  miles  an  hour,  or  other- 
wise or  at  all,  or  at  any  time,  and  denies  that  said 
train  was  moving  into  said  station  at  the  rate  of 
twenty  miles  an  hour,  and  alleges  that  as  the  train 
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approached  the  said  [44]  station  and  before 
reaching  the  said  station,  the  speed  thereof  was  re- 
duced, and  that  at  the  time  the  said  Murray  at- 
tempted to  alight  from  said  train,  carelessly,  reck- 
lessly and  negligently  as  aforesaid,  the  said  train 
was  still  moving,  but  at  a  rate  of  speed  of  less  than 
ten  miles  an  hour  at  said  time.  And  defendant 
alleges  that  at  said  time  the  said  Murray  had  gone 
onto  the  platform  of  said  car  and  down  upon  the 
steps  thereof,  in  violation  of  the  rules  and  regula- 
tions of  this  defendant;  that  such  rules  and  regula- 
tions were  reasonable  rules  and  regulations,  duly 
promulgated  by  said  defendant;  that  such  rules  and 
regulations  were  then  and  there  in  force,  printed, 
and  conspicuously  posted  on  the  inside  of  the  pas- 
senger cars  of  defendant,  and  that  the  said  Murraj' 
w^as  injured  by  reason  of  his  violation  of  such 
printed  rules  and  regulations,  and  by  reason  of  his 
violation  of  positive  verbal  instruction,  and  injunc- 
tion given  to  him  by  the  brakeman  of  said  train. 

x\ND  FOR  A  FURTHER,  SEPARATE  AND 
DISTINCT  DEFENSE,  defendant  alleges: 

V. 

That  the  said  deceased,  Murray,  did  not  himself 
exercise  ordinary  care,  caution  or  prudence  for  his 
own  safety,  and  that  his  injuries  and  death,  whether 
as  alleged  in  said  complaint  or  otherwise  or  at  all, 
were  directly  and  proximately  contributed  to  and 
caused,  by  the  fault,  carelessness  and  negligence  of 
the  said  Murray,  deceased,  and  by  his  failure  to 
exercise  ordinary  care,  prudence  and  caution  in  the 
premises. 


38  Mary  Murray  and  Lena  Murray 

WHEREFORE,  defendant  prays  judgment  for  its 
costs. 

J.  W.  McKINLEY, 
PRANK  KARR, 
R.  C.  GORTNER, 
Attorneys  for  Defendant.     [45] 

State  of  California, 
County  of  Los  Angeles, — ss. 

Frank  Karr,  being  by  me  first  duly  sworn,  deposes 
any  says :  That  he  is  one  of  the  attorneys  for  the  de- 
fendant in  the  above-entitled  action;  that  he  has 
heard  read  the  foregoing  answer  and  knows  the  con- 
tents thereof;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are 
therein  stated  upon  his  information  or  belief,  and  as 
to  those  matters  that  he  believes  it  to  be  true. 

That  he  makes  this  verification  for  the  reason  that 
none  of  the  officers  of  the  defendant  corporation  re- 
side within  the  county  of  Los  Angeles. 

FRANK  KARR. 

Subscribed  and  sworn  to  before  me  this  6th  day  of 
February,  1914. 

[Seal]  NAT  B.  BROWNE, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  No.  279— Civil.  No  .  Depart- 
ment   .     Superior  Court,  Los  Angeles  County, 

State  of  California.  Mary  Murray  et  al..  Plaintiff 
vs.  Southern  Pacific  Company,  a  Corporation,  De- 
fendant. Substitute  Answer.  Approved  as  Copy 
of  Original  and  to  be  Filed  in  Lieu  Thereof.     M.  K. 
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Young,  of  Counsel  for  Pltff.  J.  W.  McKinley,  432 
Pacific  Electric  Building,  Cor.  Sixth  and  Main  Sts., 
Los  Angeles,  California,  Attorney  for  Defendant. 
Filed  by  Order  of  Court,  Dec.  10, 1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
[46] 


[Verdict.] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  2f79^CIVIL. 

MARY  MURRAY,  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MURRAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 

We,  the  jury  in  the  above-entitled  action,  find  in 
favor  of  the  plaintiffs  in  the  sum  of  $5,000.00. 
Los  Angeles,  November  28th,  1914. 

EDWARD  D.  SILENT, 
Foreman. 

[Endorsed] :  No.  279.— Civil.  U.  S.  District  Court, 
Southern  District  of  California.  Southern  Division. 
Mary  Murray  et  al.  vs.  Southern  Pacific  Co. 
Verdict.  Filed  Nov.  28,  1914.  Wm.  M.  Van  Dyke, 
Clerk.     By  Chas.  N.  Williams,  Deputy  Clerk.     [47] 
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UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Southern  Division. 

No.  279— CIVIL,  S.  D. 
MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN   PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Judgment. 

This  cause  having  come  on  regularly  on  Friday,  the 
27th  of  November,  1914,  being  a  day  in  the  July  term, 
A.  D.  1914,  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Southern  Di- 
vision, for  trial  before  the  Court  and  a  jury  of  twelve 
(12)  men  duly  impaneled;  Milton  K.  Young,  Esq., 
and  Theodore  A.  Bell,  Esq.,  appearing  as  counsel  on 
behalf  of  plaintiffs;  W.  I.  Gilbert,  Esq.,  appearing 
as  counsel  on  behalf  of  defendant ;  and  the  trial  hav- 
ing been  proceeded  with  on  the  27th  and  28th  days  of 
November,  1914,  and  witnesses  having  been  duly 
sworn  and  examined  on  behalf  of  the  respective  par- 
ties; and  documentary  evidence  having  been  intro- 
duced on  behalf  of  plaintiffs ;  and  the  evidence  having 
been  closed ;  and  the  cause,  after  argument  by  counsel 
for  the  respective  parties,  and  the  instructions  of  the 
Court,  having  been  submitted  to  the  jury  on  the  28th 
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of  November,  1914;  and  the  jury  thereafter,  on  said 
28th  of  November,  1914,  having  rendered  the  follow- 
ing verdict:     [48] 

"In  the  District  Court  of  the  United  States,  in 
and  for  the  Southern  Disrict  of  California,  Southern 
Division,  Mary  Murray  and  Lena  Murray,  a  Minor, 
by  her  Guardian  ad  Litem,  Mary  Murray,  Plaintiffs, 
vs.  Southern  Pacific  Company,  a  Corporation,  De- 
fendant. No.  279' — Civil.  We,  the  jury  in  the  aBove- 
entitled  action,  find  in  favor  of  the  plaintiffs  in  the 
sum  of  $5,000.  Los  Angeles,  November  28th,  1914. 
Edward  D.  Silent,  Foreman."  And  the  Court  hav- 
ing ordered  that  judgment  be  entered  in  accordance 
with  said  verdict  in  favor  of  the  plaintiffs  and  against 
the  defendant  for  the  sum  of  Five  Thousand  ($5,000) 
Dollars ; 

NOW,  THEREFORE,  by  virtue  of  the  law  and  by 
reason  of  the  premises  aforesaid,  it  is  considered  by 
the  Court  that  Mary  Murray  and  Lena  Murray,  a 
minor,  by  her  guardian  ad  litem,  Mary  Murray, 
plaintiffs  herein,  do  have  and  recover  of  and  from 
the  Southern  Pacific  Company,  a  corporation,  de- 
fendant herein,  the  sum  of  Five  Thousand  ($5,000) 
Dollars,  together  with  their,  said  plaintiff's'  costs 
herein,  taxed  at  $65.40. 

Judgment  entered  November  30,  1914. 

WM.  M.  VAN  DYKE, 

Clerk. 
By  Chas.  N.  Williams, 

Deputy  Clerk. 

[Endorsed] :  No.  279— Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
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6rn  Division.  Mary  Murray  and  Lena,  Murray,  a 
Minor,  by  Her  Guardian  ad  Litem,  Mary  Murray,  vs. 
Southern  Pacific  Company,  a  Corporation.  Copy  of 
Judgment.  Filed  Nov.  30,  1914.  Wm.  M.  Van 
Dyke,  Clerk.     By  Leslie  S.  Colyer,  Deputy.     [49] 


[Certificate    of    Clerk    U.    S.    District    Court    to 
Judgment-roll.] 

In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  South- 
ern Division. 

No.  279— CIVIL. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Liteyn,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOITTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  California, 
do  hereby  certify  the  foregoing  to  be  a  full,  true  and 
correct  copy  of  the  judgment  made  and  entered  in 
the  above-entitled  action,  and  recorder  in  Judgment 
Register  No.  2  of  said  court  for  the  Southern  Di- 
vision, at  page  270  thereof ;  and  I  do  further  certify 
that  the  foregoing  papers  hereto  annexed,  constitute 
the  judgment-roll  in  said  action. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  District 
Court,  this  30th  day  of  November,  A.  D.  1914. 

W.  M.  VAN  DYKE, 

Clerk. 
[Seal]  By  Leslie  S.  Colyer, 

Deputy  Clerk. 

[Endorsed] :  No.  279— Civil.  In  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Southern  Division.  Mary  Murray  et 
al.  vs.  Southern  Pacific  Company.  Judgment-roll. 
Filed  Nov.  30, 1914.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk.  Recorded  Judg. 
Register  Book  No.  2,  page  270.     [50] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  279— CIVIL.     Dept.  2. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

V9. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Notice  of  Motion  for  New  Trial. 
To  Mary  Murray  and  Lena  Murray,  a  Minor,  by  Her 

Guardian  ad  Litem  Mary  Murray,  Plaintiffs; 

and  to  Messrs.  Theodore  A.  Bell  and  Milton  K. 

Young,  Their  Attorneys: 
YOU  WILL  PLEASE  TAKE  NOTICE  that  the 
defendant  will  move  the  Court  to  vacate  and  set  aside 
the  verdict  of  the  jury  herein  rendered  on  November 
27,  1914,  and  the  judgment  entered  thereon  in  favor 
of  plaintiffs  and  against  defendant,  and  to  grant  a 
new  trial  in  the  said  action,  for  the  following  reasons 
and  upon  the  following  grounds,  to  wit : 

1.  That  the  evidence  is  insufficient  to  justify  the 
verdict ; 

2.  That  the  verdict  is  against  law ;  and, 

3.  For  errors  in  law  occurring  at  the  trial,  and 
excepted  to  by  the  defendant. 

Said  motion  will  be  made  upon  the  minutes  of  tHe 
Court,  including  the  notes  of  the  evidence  taken  by 
the  Judge  who  tried  the  case,  as  well  as  upon  all  the 
evidence  received  in  the  case  [51]  and  transcribed 
by  the  reporter,  including  all  the  rulings  and  instruc- 
tions of  the  Court,  made  and  given  on  the  trial  and 
excepted  to  by  the  'defendant,  and  also  upon  all  the 
pleadings,  proceedings,  records,  and  papers  on  file  in 
the  said  cause. 

And  defendant  now  specifies  the  following  particu- 
lars in  which  the  evidence  was  insufficient  to  justify 
the  verdict  of  the  jury,  to  wit : 

1.  The  evidence  is  insufficient  to  justify  the  ver- 
dict of  the  jury  in  finding  that  the  defendant  was 
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guilty  of  any  negligence  which  was   the  proximate 
cause  of  the  injury  and  death  of  plaintiffs'  intestate; 

2.  The  evidence  is  insufficient  to  justify  the  ver- 
dict of  the  jury  in  finding  that  the  deceased  was  free 
from  contributory  negligence  which  was  the  proxi- 
mate cause  of  the  injury,  and  such  contributory  neg- 
ligence as  in  law  bars  a  recovery  by  plaintiffs ; 

3.  The  evidence  is  insufficient  to  establish  any 
grounds  of  invitation  to  alight  on  the  wrong,  or  any, 
side  of  the  train,  or  before  the  train  had  reached  the 
station  of  Santa  Margarita,  or  to  establish  that  the 
deceased  did  not  voluntarily  assume  the  risk,  barring 
recovery. 

4.  The  evidence  is  insufficient  to  establish  that  the 
deceased  was  misled  by,  or  acted  upon,  any  words  or 
acts  of  the  brakeman,  Mulville,  in  pointing  out  to  the 
deceased  where  the  hotel  was  situated,  or  by  the  state- 
ment :  ' '  Here  is  where  you  fellows  get  off "  by  reason 
of  which  the  deceased  was  led  to  believe  that  he  could 
alight  with  safety  from  the  moving  train  at  the  point 
where  he  attempted  to  alight.     [52] 

5.  The  evidence  is  insufficient  to  establish  any 
basis  for  the  conclusion  that  said  brakeman  invited 
or  directed,  or  that  the  deceased  so  understood  the  re- 
marks of  said  brakeman  as  an  invitation  or  direction, 
to  alight  on  the  wrong  side  of  the  train,  or  that  the 
deceased  acted  or  relied  upon  such  remarks  when  he 
attempted  to  alight  on  the  side  opposite  from  the 
station  and  sustained  the  injuries  herein  complained 
of. 

6.  The  evidence  is  insufficient  to  justify  the  ver- 
dict of  the  jury  in  finding  that  the  remarks  of  Brake- 
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man  Mulville  were  made,  or  understood  by  tlie  de- 
ceased to  be  made,  in  the  course,  or  within  the  scope, 
of  his  employment,  or  that  the  opening  of  the  trap- 
door on  the  side  of  the  train  opposite  the  station  was 
understood  by  plaintiff's  intestate  as  an  invitation 
to  him  to  use  the  steps  leading  therefrom  in  alighting 
from  said  train,  and 

7.  The  evidence  is  insufficient  to  justify  the  ver- 
dict of  the  jury  in  finding  that  plaintiff's  intestate 
did  not  know  and  realize  the  speed  at  which  the  train 
was  moving  at  the  time  he  attempted  to  alight  from 
said  train  and  that  it  was  hazardous  for  him  to  at- 
tempt to  alight  therefrom.     [53] 

And  defendant  now  specifies  the  following  errors 
of  law  occurring  at  the  trial  and  properly  excepted  to 
by  the  defendant,  to  wit : 

1.  The  Court  erred  in  denying  defendant's  motion 
for  a^  nonsuit  at  the  close  of  plaintiff's  testimony, 
which  motion  is  in  words  and  figures  as  follows,  to 
wit: 

^ 'COMES  NOW  THE  DEFENDANT,  Southern 
Pacific  Company,  and  moves  the  Court  for  a  nonsuit 
for  the  reason  that  the  testimony  offered  is  insuffi- 
cient in  law  to  establish  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendant  company ;  for 
the  reason  that  the  testimony  in  the  case  fails  to  de- 
velop any  act  of  negligence  on  the  part  of  the  com- 
pany from  which  the  accident  complained  of  resulted ; 
for  the  reason  that  if  negligence  on  the  part  of  the 
company  has  been  shown  as  a  matter  of  law  in  the 
opening  of  the  platform  door,  the  deceased  himself 
contributed  to  the  injury  by  attempting   to   alight 
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from  the  train  while  it  was  in  motion  and  moving, 
as  shown  by  the  plaintiff's  testimony,  at  about  the 
rate  of  ten  or  twelve  miles  an  hour ;  and  for  the  rea- 
son that  the  plaintiff  having  seen  fit  to  attempt  to 
alight  from  a  train  on  the  nonplatf orm  side  and  while 
the  train  was  in  motion  assumed  the  risks  and  dan- 
gers which  were  incidental  thereto. ' ' 

2.  The  Court  erred  in  permitting  the  witness, 
Edward  Mulville,  to  answer  the  following  question, 
propounded  by  counsel  for  plaintiffs: 

"Were  you  not  violating  Rule  No.  837  when  you 
opened  those  vestibule  doors  before  the  train  came  to 
a  standstill,  and  which  question  was  duly  objected 
to  by  counsel  for  the  defendant.     [54] 

3.  The  Court  erred  in  permitting  the  witness,  A. 
B.  Spear,  over  the  objection  of  defendant,  to  answer 
the  following  question  propounded  to  him  by  counsel 
for  plaintiffs: 

"Q.  I  asked  you  if  you  didn't  testify  as  follows, 
and  if  that  doesn't  correctly  state  the  fact:  'Would 
you  understand  the  when  Mr.  Mulville  opened  this 
door,  the  vestibule  door  on  the  side  of  the  train  oppo- 
site from  the  depot  to  permit  this  passenger  to  alight 
on  that  side,  that  he  was  violating  a  rule  of  the  com- 
pany ? 

"  'A.  Well,  if  the  passenger  was  not  to  alight  until 
the  train  had  come  to  a  stop,  I  think  it  would  be  per- 
fectly safe.'  " 

4.  The  Court  erred  in  refusing  to  give,  at  the  re- 
quest of  counsel  for  defendant,  the  following  per- 
emptory instruction  to  the  jury  to  return  a  verdict  in 
favor   of    defendant,    which   requested   instruction 
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(formal  parts  omitted)  is  in  words  and  figures  as  fol- 
lows, to  wit: 

"COMES  NOW  THE  DEFENDANT,  Southern 
Pacific  Company,  a  corporation,  in  tlie  above-entitled 
and  numbered  cause,  and  moves  the  Court  to  direct 
the  jury  to  return  a  verdict  in  favor  of  the  defendant, 
for  the  reason  that  the  testimony  is  insufficient  in 
law  to  establish  a  cause  of  action  in  favor  of  plaintiff 
and  against  defendant  company." 

5.  The  Court  erred  in  refusing  to  give  the  follow- 
ing instructions  to  the  jury,  at  the  request  of  counsel 
for  defendant,  and  the  refusal  to  give  each  of  said 
instructions  is  here  assigned  as  error,  said  instruc- 
tions being  in  words  and  figures  as  follows,  to  wit : 

"You  are  instructed  that  the  ordinary  care  re- 
quired of  the  defendant  is  that  care  which  ordinary 
prudent  railroads,  their  officers  and  employees  en- 
gaged in  the  same  kind  of  business  commonly  used 
under  similar  circumstances.  In  the  absence  [55]i 
of  proof  to  the  contrary,  the  legal  presumption  is  that 
the  defendant  faithfully  discharged  its  duty.  If  you 
believe  from  the  evidence  that  the  defendant  exer- 
cised this  ordinary  degree  of  care,  you  have  no  right 
to  establish  in  your  minds,  and  to  require  of  the  de- 
fendant, a  higher  standard  of  care  and  to  find  against 
the  defendant  because  the  care  it  used  did  not  reach 
your  own  high  and  speculative  standard. 

11. 

"In  this  case,  the  defendant  presents  two  defenses 

by  its  answer:  FIRST.     That  it  was  not   guilty  of 

negligence,  and  SECOND.     That  the  deceased  was 

guilty  of  contributory  negligence.     If  from  the  evi- 
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dence  you  find  that  the  accident  happened  without 
any  fault  or  carelessness  on  the  part  of  defendant 
amounting  to  want  of  ordinary  care,  then  regardless 
of  all  other  questions,  your  verdict  must  be  for  de- 
fendant. Should  you  find  from  the  evidence  that 
defendant  was  negligent,  and  that  its  negligence  con- 
tributed to  said  injury,  and  that  the  deceased  was 
also  negligent  and  that  his  negligence  contributed 
proximately  to  said  injury,  then  your  verdict  must 
be  for  defendant. 

III. 

"The  test  of  defendant's  liability  is  that  defend- 
ant is  not  to  be  held  responsible  for  a  consequence 
which  is  merely  possible  according  to  occasional  ex- 
perience, but  only  for  a  consequence  which  is  prob- 
able, according  to  ordinary  and  usual  experience. 
The  defendant  is  bound  to  anticipate  and  provide 
against  what  usually  happens,  and  what  is  likely  to 
happen,  but  is  never  required  to  anticipate  and  pro- 
vide against  what  is  unusual  and  unlikely  to  happen, 
or  what  is  only  remotely  and  slightly  probable. 
While  a  high  degree  of  care  and  caution  might,  and 
perhaps  would,  guard  against  injurious  consequences 
which  are  merely  possible,  yet  the  defendant  is  not 
required  [56]  to  exercise  such  high  degree  of  care," 
nor  was  it  negligence  on  its  part  to  omit  such  High 
degree  of  care,  but  the  defendant  is  liable  only  for 
want  of  ordinary  care  for  such  injurious  conse- 
quences as  are  usual  and  probable,  or  likely  to  hap- 
pen and  which  ordinary  care  could  have  provided 
against. 

IV. 

"You  are  instructed,  gentlemen  of  the  jury,  that 
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to  entitle  the  plaintiff  to  recover  in  this  action,  it 
must  appear  from  the  evidence  that  the  injury  sus- 
tained by  the  deceased  was  occasioned  by  the  care- 
lessness or  negligence  on  the  part  of  defendant  or  its 
servants  or  employees  as  charged  in  the  complaint; 
and  if  you  believe  from  the  evidence  that  the  deceased 
was  injured  in  consequence  of  his  voluntary  alighting 
from  the  car  of  defendant,  at  the  time  of  the  accident, 
when  it  was  in  motion,  then  your  verdict  should  be 
for  defendant. 

V. 

"You  are  instructed  that  if  you  should  find  from 
the  evidence,  that  the  deceased  had  an  opportunity  to 
remain  in  the  car  until  the  train  had  come  to  a  stop, 
and  that  he  voluntarily  and  negligently  abandoned 
his  position  in  said  train,  and  voluntarily  and  negli- 
gently took  a  position  on  the  platform  steps  of  the 
car,  and  maintained  such  position  until  the  time  of 
the  injury,  and  if  you  should  believe  from  the  evi- 
dence that  the  plaintiff,  before  the  accident,  could 
have,  by  the  exercise  of  ordinary  care,  remained 
standing  inside  of  the  car,  and  that  he  would  have 
been  safer  there,  then  the  plaintiff  cannot  recover, 
and  you  should  find  for  the  defendant. 

VI. 

"You  are  further  instructed  that  the  brakeman,  or 
other  servants  of  the  defendant  company,  had  a  right 
to  assume  that  the  deceased  would  not  attempt  ^o 
alight  before  the  train  was  stopped,  and  would  not  be 
guilty  of  negligence  in  failing  [57]  to  warn  him 
not  to  get  off  as  he  descended  the  steps." 
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VII. 

"In  your  deliberations,  gentlemen  of  the  jury,  it  is 
your  duty  not  to  allow  yourselves  to  be  swayed  by 
passion,  prejudice,  or  sympathy.  The  defendant 
company  is  entitled  to  the  same  fair  and  impartial 
treatment  and  consideration  as  if  it  were  a  private 
person,  and  you  must  not  allow  yourselves  to  be 
swayed  in  determining  the  merits  of  this  case  by  any 
sympathy  which  you  may  have  for  plaintiff  by  reason 
of  any  damage  which  she  may  have  suffered,  if  any,  or 
by  reason  of  her  youth,  or  poverty,  if  such  there 
be,  or  by  reason  of  any  belief  that  you  may  entertain 
as  to  the  wealth  or  influence  of  the  defendant,  or  by 
reason  of  the  fact  that  it  is  a  corporation  and  not  a 
private  person. 

VIII. 

'^You  are  instructed,  gentlemen  of  the  jury,  that 
the  calling  of  a  station  by  the  brakeman,  and  the 
opening  of  a  door  of  the  car,  is  an  invitation  to  the 
passenger  to  prepare  to  alight,  but  only  after  the 
train  has  stopped,  and  where  a  passenger  is  not 
thrown  from  a  car  by  the  negligent  operation  of  the 
train,  but  he  voluntarily  attempts  to  alight  before 
the  train  stops,  and  is  killed,  the  carrier  is  not  liable. " 

6.  The  Court  erred  in  giving,  at  the  request  of 
plaintiffs,  the  following  instructions  to  the  jury,  and 
the  giving  of  each  of  said  instructions  is  here  speci- 
fied separately  as  error  on  the  part  of  the  Court,  said 
instructions  being  originally  numbered  and  reading 
as  follows,  to  wit : 

I. 

"You  are  instructed  that  a  railroad  company  is  re- 
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quired  to  exercise  the  highest  degree  of  care  to  secure 
the  ssfety  of  its  passengers,  and  is  liable  for  the 
slightest  negligence,  if  an  [58]  injury  is  caused 
thereby,  and  a  carrier's  duty  is  not  ended  by  carrying 
a  passenger  safely  from  one  point  to  another,  but  said 
carrier  must  set  the  passenger  down  safely  at  his  des- 
tination, if  in  the  exercise  of  the  utmost  care  it  can 
be  done. 

XI. 

"In  determining  whether  or  not  the  defendant  cor- 
poration exercised  the  greatest  degree  of  care  toward 
the  deceased,  Henry  Murray,  the  jury  should  consider 
any  and  all  directions  or  instructions  which  the  jury 
may  find  were  given  to  him  by  the  brakeman  on  the 
train,  and  also  all  the  acts  and  conduct  of  the  brake- 
man  in  opening  the  vestibule  doors  and  trap-door  on 
the  opposite  side  of  the  train  from  the  station  at 
Santa  Margarita. 

XIV. 

"In  determining  w^iether  or  not  the  deceased,  act- 
ing as  a  reasonable  and  prudent  man  was  induced  to 
believe  by  any  words  or  acts  upon  the  part  of  the 
brakeman,  that  the  train  was  at  a  standstill,  you  are 
to  consider  Murray's  familiarity  or  unfamiliarity 
with  the  location,  the  question  of  darkness,  the  suffi- 
ciency or  insufficiency  of  lights,  and  any  and  all  other 
conditions  or  circumstances  surrounding  his  attempt 
to  alight  from  the  train. 

XV. 

'  *  I  instruct  you  that  a  passenger  on  a  railroad  train 
has  a  right  to  rely  upon  the  instructions  or  directions 
given  him  in  the  form  of  words  or  actions  on  the  part 
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of  a  brakeman,  unless  under  the  circumstances  a  rea- 
sonable and  prudent  man  would  not  rely  thereon." 

7.  The  Court  erred  in  giving,  without  being  re- 
quested by  either  party,  the  following  instructions 
to  the  jury,  and  the  giving  of  each  of  said  instructions 
is  here  specified  separately  as  error  on  the  part  of  the 
Court,  said  instructions  being  [59]  nmnbered  and 
reading  as  follows,  to  wit : 

III. 

"The  Court  instructs  the  jury  that  the  degree  of 
care  required  of  a  passenger  is  not  the  highest  of 
care,  but  the  ordinary  care  which  ordinary  prudent 
people  are  accustomed  to  exercise. 

V. 

"With  the  respect  to  the  alleged  negligence  of 
the  defendant  relied  upon  by  plaintiffs  herein,  I 
instruct  you  that  the  burden  is  on  the  plaintiffs  to 
show  the  existence  of  such  negligence  by  a  pre- 
ponderance of  the  evidence;  With  respect  to  the 
alleged  contributory  negligence  of  the  deceased, 
Henry  Murray,  I  charge  you  that  the  burden  is  on 
the  defendant  to  show  the  existence  of  such  con- 
tributory negligence,  by  a  preponderance  of  the  evi- 
dence. 

"The  first  question  for  you  to  determine  in  this 
case  is:  was  defendant,  through  its  servants  or 
agents,  guilty  of  negligence  as  alleged  by  plaintiffs 
in  their  complaint:  If  you  find  and  believe  that  de- 
fendant was  not  guilty  of  negligence  as  alleged  in 
said  complaint,  your  verdict  will  be  for  the  defend- 
ant: If,  however,  you  find  and  believe,  from  a  pre- 
ponderance of  the  evidence,  that  the  defendant  was 
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guilty  of  negligence  as  alleged  in  the  complaint,  then 
you  will  consider  whether  such  negligence,  so  found 
by  you,  proximately  caused  the  accident  and  in- 
juries suffered  by  said  Henry  Murray:  if  you  should 
find  and  believe  that  such  negligence  did  not  proxi- 
mately cause  the  accident  and  injuries  suffered  by 
said  Murray,  then  your  verdict  will  be  for  the  de- 
fendant: if,  however,  you  should  find  and  believe, 
from  a  preponderance  of  the  evidence  that  such  ac- 
cident and  injuries  were  proximately  caused  by  the 
negligence  of  the  defendant's  agent,  as  alleged  in 
the  complaint,  then  you  will  determine  whether  or 
not  said  Henry  Murray,  as  alleged  in  defendant's 
[60]  answer,  was  guilty  of  contributory  negligence 
i.  e.,  negligence  upon  his  part  which  contributed 
proximately  to  the  accident  and  injuries  suffered  by 
him;  if  you  find  from  a  preponderance  of  the  evidence 
that  said  Murray  was  guilty  of  negligence  and  that 
such  negligence  contributed  proximately  to  the  ac- 
cident and  injuries  suffered  by  him,  then  you  will 
find  for  the  defendant;  if,  however,  you  do  not  find 
that  said  deceased  was  guilty  of  negligence  as  al- 
leged in  the  answer,  or  if  you  do  not  find  that  any 
negligence  committed  by  said  deceased  proximately 
contributed  to  the  accident  and  injuries  suffered  by 
him,  then  your  verdict  will  be  for  the  plaintiffs. 

"If,  pursuant  to  the  foregoing  instructions  you 
should  find  the  verdict  in  favor  of  the  plaintiffs,  you 
will  award  them  such  damages  as  you  find  that  they 
have  suffered  by  reason  of  the  death  of  said  Henry 
Murray,  not  exceeding  the  amount  prayed  for  in  the 
complaint,  to  wit,  fifty  thousand  dollars. 
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8.  The  Court  erred  in  modifying  the  following 
instructions,  requested  by  defendant  to  be  given,  for 
the  reason  that  the  modified  instructions  given  by 
the  Court  did  not  properly  present  the  law  involved 
in  said  requested  instructions: 

11. 

"You  are  instructed  that  the  burden  of  proving 
the  issue  of  negligence  charged  against  the  defendant 
rests  upon  the  plaintiff,  and  that  she  has  the  affirma- 
tive of  such  issue,  and  that  unless  she  proves  such 
negligence  by  a  preponderance  of  the  whole  evidence 
in  this  case,  plaintiff  can  not  recover;  and  that  where 
the  evidence  is  equally  balance,  or  where  you  are  un- 
able to  find  from  all  the  evidence  that  the  preponder- 
ance is  in  favor  of  plaintiff,  then  your  verdict  must 
be  for  the  defendant. 

IV. 

"You  can  not  presume  negligence  on  the  part  of 
the  defendant  [61]  company  from  the  mere  fact 
of  the  death  by  accident  of  the  deceased,  but  it  is  the 
duty  of  plaintiff  to  satisfy  your  minds  by  a  pre- 
ponderance of  the  evidence  not  only  that  defendant 
was  guilty  of  negligence,  but  also  that  the  negligence 
of  defendant  was  the  proximate  cause  of  such  death, 
and  it  is  not  sufficient  for  plaintiff's  case  if  the  evi- 
dence offered  upon  this  subject  leaves  the  question 
of  defendant's  negligence  uncertain  and  in  doubt, 
for  you  have  no  right  to  merely  guess  or  conjecture 
from  doubtful  evidence  among  many  nearly  possible 
chances  or  causes  that  some  act  or  omission  of  de- 
fendant might  possibly  render  it  responsible,  if  there 
is  no  satisfactory  foundation  in  the  evidence  for  such 


56  Mary  Murray  and  Lena  Murray 

guess  or  conjectural  conclusion.  It  is  the  duty  of 
the  plaintiff  to  show  by  a  preponderance  of  the  evi- 
dence that  defendant's  negligence  in  fact  con- 
tributed proximately  to  the  accident  and  death  of 
the  deceased. 

VL 

"If  the  accident  causing  the  death  of  the  deceased 
was  such  that  it  could  not  in  the  exercise  of  the  re- 
spective degrees  of  care  required  by  law  have  been 
foreseen  either  by  the  plaintiff  or  defendant,  and 
occurred  without  negligence  on  the  part  of  either, 
then  your  verdict  must  be  for  defendant. 

X. 

"You  are  further  instructed  that  even  should  you 
find  from  the  testimony  that  the  acts  and  conduct  of 
the  brakeman  of  defendant  amounted  to  an  invita- 
tion or  request  to  the  deceased  to  alight,  or  that  the 
train  had  stopped,  the  deceased  would  not  thereby 
be  absolved  from  the  duty  to  use  due  care  for  his 
own  protection,  and  if  you  should  find  that  after 
such  acts  and  conduct,  the  deceased  repaired  to 
the  platform  while  the  train  was  moving,  and  could 
have,  by  the  exercise  of  ordinary  care,  [62]  ob- 
served that  the  train  was  in  motion,  and  without 
taking  the  necessary  precaution  to  ascertain  the 
speed  at  which  the  train  was  moving,  stepped  off  and 
thereby  received  the  injury  complained  of,  he  can 
not  recover. 

XI. 

"It  is  admitted  by  the  plaintiff  in  this  case,  gentle- 
men of  the  jury,  and  alleged  in  the  complaint,  that 
:  0  defendant,  the  Southern  Pacific  Company,  at  the 
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time  of  the  accident  had  furnished  a  platform  where 
sufficient  lights  were  provided  and  maintained  hj 
the  defendant  for  the  convenience  and  safety  of  the 
passengers  alighting  from  said  train,  but  that  no 
lights  of  any  kind  or  character  were  provided  or 
maintained  by  said  defendant  at  said  station  on  the 
west  side  of  said  train;  therefore  you  are  instructed 
that  the  railway  company,  having  provided  a  safe 
place  for  the  convenience  and  safety  of  its  passen- 
gers to  alight,  in  the  absence  of  any  conduct  on  the 
part  of  defendant's  brakeman,  inducing  in  the  de- 
ceased the  belief  that  he  could  safely  alight  on  the 
opposite  side,  it  was  the  duty  of  the  deceased,  after 
having  notice  of  the  approach  of  the  train,  and  if  he 
voluntarily  selected  the  opposite  side,  or  the  non- 
platform  side,  of  the  train,  for  alighting,  and  at- 
tempted to  alight  from  said  car  while  in  motion, 
thereby  receiving  the  injuries  from  which  he  dies, 
you  should  find  for  the  defendant." 

The  above-named  plaintiffs  and  their  attorneys 
of  record  WILL  FURTHER  TAKE  NOTICE  that 
the  defendant  will  bring  said  motion  for  a  new  trial, 
as  hereinafter  noticed,  on  for  hearing  before  the 
above-entitled  court,  in  the  courtroom  of  depart- 
ment two,  [63]  in  the  Federal  Building,  in  the 
city  of  Los  Angeles,  county  of  Los  Angeles,  State  of 
California,  on  Monday,  January  11,  1915,  at  the  hour 
of  ten-thirty  in  the  forenoon  of  that  day. 

Dated  this  fourth  day  of  January,  1915. 

HENRY  T.  GAGE, 
W.  I.  FOLEY  and 
W.  I.  GILBERT, 
Attorneys  for  Defendant. 
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[Endorsed]:  Original.  No.  279— Civil.  United 
States  District  Court,  Southern  District  of  Cali- 
fornia, Southern  Division.  Mary  Murray  et  al., 
Plaintiffs,  v.  Southern  Pacific  Company,  a  Corpo- 
ration, Defendant.     Notice  of  Motion  for  New  Trial. 

Received  copy  of  the  within  notice  this  day 

of  Jsinyart^  '15.  Theodore  A.  Bell  and  M.  K.  Young, 
Attorneys  for  Plaintiif .  Henry  T.  Gage,  W.  I.  Foley 
and  W.  I.  Gilbert,  Attorneys  for  Defendant.  Filed 
Jan.  6,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas. 
N.  Williams,  Deputy  Clerk.     [64] 


.[Order  Vacating  and  Setting  Aside  Judgment  and 
Verdict  and  Granting  Motion  for  a  New  Trial.] 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1915,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Southern  District 
of  California,  Southern  Division,  held  at  the 
courtroom  thereof,  in  the  city  of  Los  Angeles, 
on  Monday,  the  twenty-fourth  day  of  May  in 
the  year  of  our  Lord  one  thousand  nine  hundred 
and  fifteen.  Present:  the  Honorable  BENJA- 
MIN F.  BLEDSOE,  District  Judge. 
No.  279— CIVIL  S.  D. 

MARY  MURRAY,  et  al., 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY, 

Defendant, 

This  cause  having  heretofore  been  submitted  to 
the  Court  for  its  consideration  and  decision,  on  de- 


vs.  Southern  Pacific  Company,  59 

fendant's  motion  for  a  new  trial;  the  Court,  liaving 
duly  considered  the  same  and  being  fully  advised  in 
the  premises,  now  hands  down  its  opinion,  and  it  is 
by  the  Court  ordered  that  the  judgment  heretofore 
entered  herein  be,  and  the  same  hereby  is  vacated 
and  set  aside,  and  it  is  further  ordered  that  the  vir- 
diet  of  the  jury  in  this  cause  be,  and  the  same  hereby 
is  set  aside,  and  it  is  further  ordered  that  defend- 
ant's motion  for  a  new  trial  of  this  cause  be  and  the 
same  hereby  is  granted. 

[Endorsed] :  No.  279— Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  Mary  Murray  et  al..  Plaintiffs,  vs. 
Southern  Pacific  Company,  Defendant.  Copy  Min- 
ute Order  Granting  Motion  for  New  Trial.  Filed 
8ep.  11, 1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Leslie 
S.  Colyer,  Deputy  Clerk.     [65] 


In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

#279. 

MARY  MURRAY,  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MURRAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendants, 
Stipulation  [as  to  Testimony  and  Evidence  on  New 
Trial,  Motion  for  a  Nonsuit,  etc.]. 
WHEREAS  a  trial  of  the  above-entitled  action 
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was  had  in  the  above-entitled  court  on  the  27th  and 
28th  days  of  November,  1914,  the  Court  sitting  with 
a  jury,  and  a  verdict  and  judgment  was  therein 
rendered  and  entered,  in  favor  of  the  plaintiffs,  and 
against  the  defendant,  in  the  sum  of  five  thousand 
dollars ;  and 

WHEREAS  thereafter,  upon  motion  of  the  de- 
fendant for  a  new  trial  in  said  cause,  the  said  verdict 
and  judgment  was  by  the  Court  vacated  and  set 
aside;  and 

WHEREAS  said  cause  had  been  set  for  trial  in 
said  Court  on  the  7th  day  of  September,  1915,  at  the 
hour  of  ten  o'clock  in  the  forenoon;  and 

WHEREAS  it  is  deemed  convenient  by  the  parties 
hereto  to  submit  said  cause  to  said  Court,  sitting 
without  a  jury,  upon  all  of  the  testimony  and  evi- 
dence taken  and  heard  therein  upon  the  said  previous 
trial  in  said  court,  for  the  purpose,  among  other 
things,  of  permitting  the  defendant  to  move  for  a 
nonsuit  therein  upon  any  grounds  which  may  be 
designated  in  said  motion; 

Now,  therefore,  it  is  herby  stipulated  by  the  par- 
ties hereto  that  at  the  time  said  cause  is  called  for 
trial  on  September  [66]  7th,  1915,  at  the  hour  of 
ten  o'clock  in  the  forenoon  of  that  day,  or  at  such 
time  as  the  trial  thereof  may  be  continued  by  order 
of  the  Court  or  agreement  of  counsel  herein,  all  of 
the  testimony  and  evidence  given  and  received  upon 
the  previous  trial  of  said  cause  may  be  submitted  to 
the  Court,  sitting  without  a  jury,  as  fully  and  with 
like  force  and  effect  as  though  said  testimony  and 
evidence  were  actually  given,  admitted  and  heard 
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upon  a  trial  of  said  cause;  that  upon  the  submission 
of  said  testimony  and  evidence  the  defendant  shall 
move  for  a  nonsuit  and  dismissal  of  said  action,  upon 
such  grounds  as  the  defendant  may  specify  in  said 
motion;  and  thereupon  said  motion  for  a  nonsuit 
shall  be  heard  and  determined  by  the  Court;  pro- 
vided, however,  that  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  or  affect  the  right  of 
either  or  any  of  the  parties  hereto  to  move  for  a  new 
trial  or  to  appeal  from  any  order  which  may  be  made 
and  entered  upon  the  hearing  and  determination  of 
said  motion  of  nonsuit;  and  said  order  shall  be 
deemed  to  be  excepted  to. 
Dated  August  26,  1915. 

THEODORE  A.  BELL, 
MILTON  K.  YOUNG, 

Attorneys  for  Plaintiffs. 
HENRY  T.  OAOE  and 
W.  I.  GILBERT, 
Attorneys  for  Defendant. 

[Endorsed]:  No.  279— Civil.  In  the  District 
Court  of  the  United  States,  in  and  for  the  Southern 
District  of  California.  Mary  Murray,  et  al..  Plain- 
tiffs, vs.  Southern  Pacific  Company,  a  Corporation, 
Defendant.  Stipulation.  Filed  Sep.  7,  1915.  Wm. 
M.  Van  Dyke,  Clerk.      T.  F.  Green,  Deputy.     [67] 


62  Mary  Murray  and  Lena  Murray 

In  the  District  Court  of  the  United  States  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  2f70— CIVIL  —  Dept.  2. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litems  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 

Defendant's  Motion  for  Nonsuit. 

Now  comes  the  defendant.  Southern  Pacific  Com- 
pany, and  moves  the  Court  for  a  nonsuit;  First,  for 
the  reason  that  the  testimony  offered  is  insufficient 
in  law  to  establish  a  cause  of  action  in  favor  of  the 
plain tiifs  and  against  the  defendant  company; 
second,  for  the  further  reason  that  the  testimony 
offered  fails  to  develop  any  act  of  negligence  on  the 
part  of  the  defendant  company  for  which  the  acci- 
dent complained  of  resulted;  third,  for  the  reason 
that  if  negligence  on  the  part  of  the  defendant  com- 
pany has  been  shown  as  matter  of  law  or  fact  in  the 
opening  of  the  door,  then  the  deceased  himself  con- 
tributed to  the  injury  by  attempting  to  alight  from 
the  train  while  it  was  moving,  as  shown  by  the 
plaintiffs'  testimony,  at  the  rate  of  ten  or  twelve 
miles  an  hour;  and.  fourth,  for  the  further  reason 
that  the  deceased  having  seen  fit  to  alight  from  the 
train  on  the  nonplatform  side,  while  the  train  was 
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in  motion  assumed  the  risks  which  were  incidental 

to  his  attempt  to  ahght. 

HENRY  T.  GAGE  and 
W.  I.  GILBERT, 
Attorneys  for  Defendant. 

[Endorsed]:  Original.  No.  279— Civil.  In  the 
United  States  District  Court,  Southern  District  of 
California,  Southern  Division.  Mary  Murray,  et  al., 
Plaintiffs,  vs.  Southern  Pacific  Company,  a  Corpo- 
ration, Defendant.  Defendant's  Motion  for  Non- 
suit. Filed  Sep.  7,  1915.  Wm.  M.  Van  Dyke, 
Clerk.  T.  F.  Green,  Deputy.  Henry  T.  Gage  and 
W.  I.  Gilbert,  1208-10  Merchants  Natl.  Bank  Bldg. 
Sixth  and  Spring  Streets,  Los  Angeles,  Cal..  At- 
torneys for  Defendant.     [68] 


[Order  Granting  Motion  for  a  Nonsuit,  etc.] 

At  a  stated  term,  to  wit,  the  July  term,  A.  D.  1915, 
of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division,  held  at  the  court- 
room thereof,  in  the  city  of  Los  Angeles,  on 
Tuesday,  the  seventh  day  of  September,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
fifteen.  Present:  The  Honorable  BENJAMIN 
F.  BLEDSOE,  District  Judge. 

No.  279— CIVIL,  S.  D. 

MARY  MURRAY,  et  al.. 

Plaintiffs, 
vs. 
(SOUTHERN  PACIFIC  COMPANY, 

Defendant. 
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This  cause  coming  on  this  day  to  be  heard  by  con- 
sent on  defendant's  motion  for  a  nonsuit;  Milton 
K.  Young,  Esq.,  appearing  as  counsel  for  plaintiffs; 
W.  I.  Gilbert,  Esq.,  appearing  as  counsel  for  defend- 
ant; and  counsel  for  plaintiffs  having  offered  all  the 
evidence  given  and  admitted  on  the  former  trial  of 
this  cause  and  having  rested;  and  said  motion  for 
a  nonsuit  having  thereupon  been  argued,  in  support 
thereof,  by  W.  I.  Gilbert,  Esq.,  of  counsel  for  de- 
fendant, and  in  opposition  thereto  by  Milton  K. 
Young,  Esq.,  of  counsel  for  plaintiffs;  and  this  cause 
having  been  submitted  to  the  Court  for  its  con- 
sideration and  decision  on  defendant's  said  motion 
for  a  nonsuit  and  the  argument  thereof,  it  is  now  by 
the  Court  ordered  that  defendant's  motion  for  a 
nonsuit  in  the  cause  be,  and  the  same  hereby  is 
granted;  and  it  having  been  stipulated  that  the  tran- 
script of  evidence  and  proceedings  on  the  former 
trial  may  be  taken  as  i[69]  the  record  herein; 
thereupon,  on  motion  of  Milton  K.  Young,  Esq.,  of 
eounsel  for  plaintiffs,  and  by  consent  of  W.  I.  Gil- 
bert, Esq.,  of  counsel  for  defendant,  it  is  ordered 
that  plaintiffs  herein  may  have  sixty  days  from  this 
date  within  which  to  present  a  motion  for  a  new 
trial  and  the  record  of  the  evidence. 

[Endorsed] :  No.  279— Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  Mary  Murray  et  ah,  Plaintiffs,  vs. 
Southern  Pacific  Company,  Defendant.  Copy  Min- 
ute Order  Granting  Motion  for  Nonsuit.  Filed 
.Sep.  11,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By 
Leslie  S.  Colyer,  Deputy  Clerk.     [70] 
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UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States,  Soutliern  Dis- 
trict of  California,  Southern  Division. 

No.  279— CIV. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 

by    MARY    MURRAY,    Her    Guardian    ad 

Litem, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 

Judgment  [on  New  Trial]. 

This  cause  coming  on  regularly  on  Tuesday,  the 
7th  day  of  September,  1915,  being  a  day  in  the  July 
term,  A.  D.,  1915,  of  the  District  Court  of  the  United 
States  of  America,  in  and  for  the  Southern  District 
of  California,  Southern  Division,  to  be  tried  before 
the  Court  and  a  jury  to  be  impanelled;  Milton  K. 
Young,  Esq.,  appearing  as  counsel  for  the  plaintiffs; 
W.  I.  Gilbert,  Esq.,  appearing  as  counsel  for  the  de- 
fendant ;  and  counsel  for  the  respective  parties  hereto 
having  stipulated  in  open  court  that  the  testimony 
taken  at  the  former  trial  of  this  cause  may  be  con- 
sidered as  the  testimony  upon  this  trial;  and  defend- 
ant having  thereupon  filed  a  motion  for  nonsuit; 
and  the  Court,  after  hearing  argument  of  respective 
counsel  on  said  motion  for  nonsuit,  having  ordered 
that  said  motion  be  granted; 

NOW,  THEREFORE,  by  virtue  of  the  law,  and  by 
reason  of  the  premises  aforesaid,  it  is  considered  by 
the  court  that  Mary  [71]  Murray  and  Lena  Mur- 
ray, by   Mary   Murray,   her   Guardian   ad  Litem, 
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Plaintiffs  herein,  take  nothing  by  this,  their  action, 
and  that  the  Southern  Pacific  Company,  Defendant 
herein,  go  hereof  without  da}^,  and  that  said  defend- 
ant do  have  and  recover  of  and  from  said  plaintiffs 

its,  said  defendant's  costs  herein,  taxed  at  $ , 

JUDGMENT  ENTERED  SEPTEMBER  11, 
1915. 

WM.  M.  VAN  DYKE, 

Clerk. 
ByT.  F.Green, 
Deputy  Clerk. 

[Endorsed] :  No.  279— Civil.  United  States  Dis- 
trict Court,  Southern  District  of  California,  South- 
ern Division.  Mary  Murray  et  al..  Plaintiffs,  vs. 
The  Southern  Pacific  Company,  Defendant.  Copy 
of  Judgment.  Filed  Sep.  11,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy  Clerk. 
[72] 


[Certificate    of    Clerk    U.    S.    District    Court    to 
Judgment-roll  (on  New  Trial).] 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  279-CIVIL. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor 
by  MARY  MURRAY,  her  Guardian  ad  Li- 
tem, 

Plaintiffs, 
vs. 
SOUTHERN  PACIFK:!  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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I,  Wm.  Van  Dyke,  clerk  of  the  District  Court  of 
the  United  States  of  America,  in  and  for  the  South- 
ern District  of  California,  do  herehy  certify  the  fore- 
going to  be  a  full,  true  and  correct  copy  of  the  judg- 
ment made  and  entered  in  said  action,  and  recorded 
in  Judgment-book  No.  2  thereof,  for  the  Southern 
Division,  at  Page  314  thereof ;  and  I  do  further  cer- 
tify that  the  papers  hereto  annexed  constitute  the 
judgment-roll  in  said  action. 

Attest  my  hand  and  the  seal  of  said  District  Court, 
this  11th  day  of  September,  A.  D.  1915. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  Leslie  S.  Colyer, 
Deputy  Clerk.     [73] 

Endorsed]  :  No.  279— Civil.  In  the  District  Court 
of  the  United  States  for  the  .Southern  District  of 
California,  Southern  Division.  Mary  Murray,  et  al., 
etc.,  Plaintiffs,  vs.  Southern  Pacific  Co.,  a  corpora- 
tion. Judgment-roll.  Filed  Sept.  11,  1915.  Wm. 
Van  Dyke,  Clerk.  By  Leslie  S.  Colyer,  Deputy 
Clerk.  Recorded  Judg.  Register  Book  No.  2  page 
314.     [74] 
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In  the  District  Court  of  the  United  States  of  Amer- 
ica, in  and  for  the  Southern  District  of  Califor- 
nia, Southern  Division. 

MARY  MURRAY,  and  LENA  MURRAY,  a  Minor, 
by  her  guardian  ad  Litem,  MARY  MURRAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIO  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Bill  of  Exceptions. 

This  cause  came  on  regularly  for  trial  before  the 
Court  on  the  7th  day  of  September,  1915,  Theodore 
A.  Bell  and  Milton  K.  Young  appearing  as  attor- 
neys for  the  plaintiffs,  and  Henry  T.  Gage  and  W. 
I.  Gilbert  appearing  as  attorneys  for  the  defend- 
ant. In  pursuance  of  the  stipulation  entered  into 
between  the  parties,  hereinafter  set  forth,  the  plain- 
tiffs introduced  all  the  testimony  and  evidence  given 
at  the  former  trial  of  said  cause,  before  the  Court 
and  Jury,  on  the  27th  and  28th  days  of  November, 
1914,  and  the  plaintiffs  thereupon  submitted  said 
cause  upon  said  testimony  and  evidence  so  intro- 
duced. Whereupon  the  defendant  presented  its 
motion  for  nonsuit  hereinafter  set  forth  at  the  end 
of  the  testimony,  which  motion  the  Court  granted, 
and  ordered  a  judgment  of  nonsuit,  to  which  order 
and  judgment  the  plaintiff!s  duly  excepted.  The 
testimony  submitted  to  the  court  upon  which  said 
motion  for  nonsuit  was  granted  is  as  follows, 
to  wit;     .[75], 
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[Testimony  of  William  Thomas  Moran,  for 
Plaintiff.] 

Direct  Examination 
(By  MR.  BELL.) 

My  name  is  William  Thomas  Moran,  age  37, 
residence  San  Francisco,  occupation  police  officer 
in  service  nearly  ten  years.  Am  now  on  the  Board 
of  Identification  of  the  police  department.  Was 
acquainted  with  Henry  Murray,  he  is  now  dead, 
Have  known  him  about  four  years;  we  were  good 
friends;  knew  his  wife  and  daughter.  Left  with 
Murray  on  evening  of  May  30,  1913,  going  to  Santa 
Margarita,  arriving  there  about  eleven  o'clock  at 
night.  We  were  seated  near  the  front  of  the  smok- 
ing-car on  the  left-hand  side.  When  the  brakeman 
went  through,  Murray  said:  "I  think  I  ^know  that 
fellow,  and  I  know  his  father. ' '  Quite  a  long  while 
after  that,  Murray  got  up  and  spoke  to  the  brake- 
man,  and  when  he  came  back  he  told  me  that  that 
was  the  fellow,  that  he  knew  his  father  well.  After- 
wards as  the  brakeman  came  into  the  car,  they  talked 
together.  I  noticed  the  brakeman  was  usually 
getting  off  at  each  station  at  that  end  of  the 
smoker,  and  he  spoke  to  him  therefore  some  time, 
and  Murray  told  him  his  business  down  there,  where 
we  were  going — that  we  were  going  down  to  see 
some  land,  and  he  had  sent  a  wagon  and  some  stuff 
down  there  to  a  man  in  the  Santa  Margarita  Hotel, 
and  I  don't  know  just  exactly  what  started  the  con- 
versation in  regard  to  that,  but  neither  of  us  had 
been  down  there  before,  and  I  believe  Murrav  asked 
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(Testimony  of  William  Thomas  Moran.) 
him  if  he  knew  where  the  Santa  Margarita  Hotel 
was,  and  I  am  not  positive  whether  he  asked  him  or 
not,  but  I  was  not  paying  much  attention  to  the  con- 
versation until  Mulville  says:  "The  Santa  Marga- 
rita Hotel  is  on  the  opposite  side  of  the  station. 
That  station  is  on  the  left  side  and  the     [76]     Santa 
Margarita  Hotel  is  on  the  right-hand  side,  and  when 
we  get  there  I  will  show  you  where  to  get  off."     So 
that  was  about  all  of  the  conversation  I  paid  atten- 
tion to  there,  for  that  was  all  I  was  interested  in. 
They  talked  about  men  known  to  both.     I  did  not 
pay   much   attention   to   that;    I   was   reading   the 
papers,  and  one  thing  or  another.     As  we  came  into 
Santa  Margarita,   of  course,  we  knew  it  was  the 
station    Santa  Margarita.     The   whistle   blew,   and 
very  soon  afterwards  Mulville  came  in  from  the  rear 
of    the    smoker    and    came    down    and   called    and 
beckoned  to  us  and  says :  ' '  This  is  where  you  fellows 
get  off."     We  went  back  to  the  rear  end  of  the 
smoker,  and  Murray  was  first  and  I  followed  him, 
the  brakeman  was  ahead  of  Murray.     He  opened 
up  the  gate,  the  trap,  and  the  door,  on  the  forward 
end  of  the  coach  immediately  behind  the  smoker,  or 
at  the  rear  end  of  the  smoking-car,  as  we  have  refer- 
ence to,  and  he  pointed  out  and  said,  "There  is  your 
hotel  up  there,"  and  he  left  at  once  and  went  to 
the  front  end  of  the  smoking-car.     Murray  started 
down  the  steps,  and  the  train  was  slowing  down,  and 
in  fact  it  was  just  gliding  along,  and  I  w^as  going 
down  after  him,  but  I  knew  that  he  was  very  close 
to  the  bottom — must  have  been  on  the  last  step,  and 
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(Testimony  of  William  Thomas  Moran.) 
I  happened  to  glance  up  and  saw  the  light  from  the 
car  windows  out  on  the  ground,  and  I  saw  we  were 
going  quite  fast,  a  great  deal  faster  than  I  ever 
thought  we  were  going,  and  Murray  at  the  same  time 
made  an  effort  to  step  or  get  off  or  something  and  I 
called  to  him  and  it  was  too  late,  he  was  over- 
balanced, and  he  went  off.  He  had  a  grip  in  his 
left  hand,  and  had  hold  of  the  hand-hold  on  the  right- 
hand  side.  He  went  to  go  off,  and  as  I  called  to  him 
of  course  his  grip  came  down  and  he  would  let  it 
rest  on  the  step  and  then  pick  it  up,  and  he 
raised  his  foot  to  go  off  and  .[77]  he  started 
straight  back  and  the  grip  swung  out  and  his  left 
hand  swung  around  and  he  just  went  as  quick  as 
that  (snapping  fingers)  ;  he  was  gone.  His  back 
was  toward  the  engine  when  he  fell.  When  the 
brakeman  pointed  out  to  him  and  said  "There  is 
your  hotel,"  I  was  immediately  back  of  Murray. 
We  were  all  pretty  well  crowded  on  the  platform 
there.  The  brakeman  was  down  the  steps  a  ways, 
and  he  had  to  stoop  down  to  point  to  it,  w^hen  we 
were  coming  in  to  it.  We  hadn't  got  abreast  of  it, 
I  saw  lights,  but  I  couldn't  distinguish  to  which 
one  he  was  pointing  to.  It  was  dark,  you  couldn't 
see  a  thing  there.  It  was  very  dark,  excepting 
where  the  lights  of  the  train — where  I  was  the  light 
shone  there  from  the  smoker  I  came  out  of,  and 
also  the  lights  from  the  coach  behind  was  showing 
through,  and  there  was  a  porter  or  somebody  stand- 
ing just  inside  the  door  of  that  coach,  and  that  door 
was  open.     It  was  too  dark  to  see  the  ground  im- 
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(Testimony  of  William  Thomas  Moran.) 
mediately  below  the  step.  The  only  reason  why  I 
knew  that  'Murray  was  making  a  mistake  was  be- 
cause I  got  a  glimpse  of  the  ground  from  the  lights 
of  the  car  windows  down  below,  the  w^ay  it  would 
shine  out  below. 

Q.  And  by  that  means  you  knew  the  train  was 
still  moving  ? 

A.  Oh,  yes,  I  saw  then  it  w^as  going  much  faster 
than — over  on  the  street  there  were  lights,  but  the 
street  is  a  considerable  distance  from  the  car  tracks. 
I  believe  they  are  coal-oil  or  gas-lights.  They  were 
very  dim;  they  did  not  flash  on  the  ground;  there 
was  no  light  immediately  in  front  of  the  steps  when 
he  stepped  off — absolutely.  The  brakeman  pulled 
up  the  trap-door  first  and  swung  that  back,  then  he 
opened  the  door,  the  outside  door  of  the  car,  he  was 
in  a  hurry  at  the  time.  He  immediately  left.  After 
I  saw  Murray  disappear,  I  went  down  the  steps  and 
got  off  and  ran  back  along  until  I  found  him.  I  called 
to  him  several  times,  but  I  found  him  lying  alongside 
of  the  track.  [78]  He  was  unconscious.  I  went 
across  the  lots  and  brought  a  doctor,  and  when  Igot 
back  the  doctor  was  there  and  someone  else,  and  we 
took  Murray — the  doctor  was  there  and  he  examined 
him  and  he  had  an  awful  hole  in  the  back  of  his  head. 
We  put  him  on  the  stretcher  and  put  him  in  the 
observation  car  and  brought  him  to  San  Luis  Obispo. 
There  was  an  ambulance  waiting  for  us  there,  and 
we  took  him  to  a  sanitarium  there.  He  lived  about 
three  hours.  When  we  got  to  the  sanitarium,  I 
went  to  the  station  and  telegraphed,  and  then  went 
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(Testimony  of  William  Thomas  Moran.) 
back  again.  He  did  not  recover  conscionsness.  At 
the  time  Murray  got  off  the  trap-doors  and  vesti- 
bule doors  on  the  right-hand  side  of  the  train  were 
closed.  I  do  not  know  if  they  were  opened  at  all. 
The  train  had  not  come  to  a  standstill  w^hen  I  got 
off.  Up  to  that  time  the  doors  on  the  station  side 
between  the  smoker  and  first  coach  had  not  been 
opened,  to  my  knowledge.  They  were  not  opened 
at  the  time  Murray  started  to  descend.  Murray  was 
a  large  man,  five  feet  eleven  inches  high,  and 
weighed  about  230  pounds,  a  great  big,  strapping 
man — I  have  a  picture  of  him  here  that  I  took 
the  summer  before.  (Picture  marked  Plaintiff's 
Exhibit  1.)  He  told  me  he  was  38.  His  health 
was  first-class.  I  saw  him  several  times  daily.  He 
was  a  great,  big,  husky,  jovial  fellow,  a  fine-looking 
man.  He  employed  two  men  in  his  business — 
grocery  and  saloon.  The  bar  room  was  on  Califor- 
nia Avenue  and  the  grocery  on  Powell  Avenue.  It 
was  a  thickly  settled  community  in  the  Mission  dis- 
trict. I  always  believed  he  had  a  good  business. 
We  occupied  no  other  car  during  the  trip  but  the 
smoking-car.  It  was  Memorial  Day  and  we  had  ex- 
cursion rate  tickets.  It  was  a  solid  vestibule  train, 
as  far  as  I  know.  It  was  vestibuled  between  the 
smoking-car  and  the  first  coach  back.  There  was 
no  platform  provided  for  passengers  alighting  where 
Murray  attempted  to  alight,  the  ground  was  just 
the  same  as  you  will  get  along  any  railroad  track 
jwhere  they  [79]  haven't  made  provisions  for 
passengers  to  get  off — just  like  anywhere  along  the 
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(Testimony  of  William  Thomas  Moran.) 
last  fifty  miles  iback.  I  don't  remember  whether  I 
next  saw  the  brakeman  when  we  were  putting  the 
body  into  the  car,  or  putting  Murray  into  the  car, 
or  in  the  telegraph  office,  but  I  am  inclined  to  believe 
it  was  around  when  I  was  sending  the  first  tele- 
gram, after  the  body  had  been  put  on  the  train.  I 
assisted  in  that.  Conductor  Spear,  the  doctor  and 
the  porter  assisted.  The  porter,  or  waiter,  I  don't 
know  which,  was  standing  in  the  coach  following 
the  smoker,  just  inside  the  door,  when  Murray 
started  to  descend.  When  Murray  went  off,  I  says, 
"He  is  off."  And  then  he  stepped  out  and  it  was 
he  that  notified  the  trainmen.  The  conductor  or 
any  brakeman  was  not  around  then.  The  colored 
porter  said  nothing  to  Murray  as  he  started  to  de- 
scend. It  was  quite  a  long  way  before  we  got  to 
Santa  Margarita — about  half-past  nine,  or  ten,  fully 
an  hour  before  we  got  there  that  Murray  and  Mul- 
ville  were  talking  together  when  the  brakeman  said 
that  the  Hotel  Santa  Margarita  was  on  the  opposite 
side  from  the  station.  Then  when  the  brakeman 
came  into  the  smoking-car  and  beckoned  to  Murra}^, 
he  says,  "This  is  where  you  fellows  get  off."  He 
then  turned  and  went  to  the  back  platform,  and 
Murray  and  I  followed  him.  Murray  was  stand- 
ing as  close  to  the  step  there  as  he  could,  when  the 
brakeman  said,  "There  is  your  hotel  up  there."  I 
was  standing  about  on  the  bumpers,  just  between 
the  cars,  or  perhaps  a  little  bit  over  on  that  car  that 
followed  the  smoking-car.  The  brakeman  was  down 
on  the  steps.     He  pointed  up  because  we  hadn't 
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got  up  there  yet.     He  leaned  out  and  pointed  up  to 

the  hotel,  where  we  could  see  the  lights  of  the  hotel. 

He  says,  "There  is  your  hotel."  The  brakeman 
then  got  out,  he  was  in  a  hurr«y.  That  is  all  the 
conversation  I  heard  on  the  platform  by  anyone. 
[80] 

Cross-examination. 
(By  Mr.  GILBERT.) 

We  left  San  Francisco  at  eight  o'clock  in  the  even- 
ing. The  accident  happened  tw^enty  minutes  after 
eleven.  About  an  hour  before  we  reached  Santa 
Margarita,  I  don't  know  whether  Murray  asked  the 
brakeman  or  whether  he  volunteered  the  infoi*ma- 
tion  in  regard  to  where  the  Hotel  Santa  Margarita 
was  situated.  The  brakeman  told  Murray.  He  said 
it  was  on  the  opposite  side  of  the  track  from  the 
depot.  He  advised  Mr.  Murray  at  that  time  that  the 
hotel  was  on  the  opposite  side  of  the  railroad  from 
the  station.  Before  we  reached  the  station  he 
pointed  out  the  hotel,  on  the  opposite  side  of  the  sta- 
tion, saying  "There  is  your  hotel."  Then  he  turned 
and  walked  away  after  he  opened  the  vestibule  door. 
He  didn't  say  anything  about  getting  off,  which  side 
we  should  get  off  on,  while  we  were  on  the  platform. 
Just  opened  the  door  and  walked  away,  Murray 
then  descended  the  steps  with  his  grip  in  his  left 
hand.  He  had  hold  of  the  hand-hold  with  his  right 
hand.  He  did  not  turn  his  back  to  the  engine  while 
he  was  on  the  car.  When  he  went  out  hanging  onto 
this  thing  it  swung  him  with  his  back  to  the  engine. 
The  train  w^as  going  perhaps  twelve  miles  an  hour, 


76  Mary  Murray  and  Lena  Murray 

(Testimony  of  William  Thomas  Moran.) 
perhaps  more ;  I  could  not  tell.  I  happened  to  look 
out.  I  was  standing  }3ack  from  the  steps,  and  I  had 
to  glance  up  that  way  to  where  the  light  was  cast  out 
of  the  car  windows,  and  there  I  saw  the  ground.  I 
saw  Murray  step  off,  he  stepped  like  he  thought 
there  was  another  step  or  the  ground.  I  think  the 
train  was  going  12  miles  an  hour,  fully  that.  He 
heard  my  warning  and  tried  to  recover  himself.  I 
was  standing  behind  him.  As  soon  as  I  saw  the 
rapidity  with  which  the  train  was  moving,  I  saw  it 
was  dangerous,  and  I  knew  it  wouldn't  do  for  him 
to  attempt  to  alight  and  I  called  to  him.  He  tried 
his  hest  to  recover  himself,  but  he  could  not  get  back. 
The  train  ,[81]  ran  about  seven  coaches  from 
where  he  got  off.  I  do  not  know  anything  when  they 
opened  that  vestibule  door;  the  one  on  the  station 
side.  It  was  not  open  when  I  was  talking  mth 
Murray  at  the  top  of  the  stairs.  We  had  not  then 
reached  the  station  yet.  I  do  not  know  whether  it 
was  open  when  we  reached  the  station.  I  have  not 
been  to  Santa  Margarita  since  the  date  of  the  acci- 
dent. The  Santa  Margarita  Hotel,  is,  I  should 
judge,  about  between  300  and  350  feet — or  perhaps 
400  feet  North,  then  West — from  the  line  directly 
North — about  150  or  200  feet.  The  train  traveled 
about  350  or  400  feet  after  Murray  stepped  off.  He 
could  see  out,  if  he  wasn't  trying  to  see  where  he  was 
stepping.  I  don't  know  how  that  looked  Ito  him 
from  that  position,  I  could  not  say  down  there. 
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Redirect  Examination. 
(By  Mr.  BELL.) 

The  hotel  is  about  400  feet  directly  north,  then 
west  150'  or  200  feet.     Murray  fell  about  opposite  the 
hotel,  very  nearly  opposite  the  hotel. 
(By  Mr.  GILBERT.) 

Just  opposite  the  hotel  is  where  he  started  to  get 
off,  to  save  that  walk. 
(By  Mr.  BELL.) 

We  were  getting  off  opposite  the  hotel  because 
that  is  why  w^e  were  directed  to  get  off  by  the  brake- 
man.  That  is  the  reason  we  went  out  that  way,  was 
to  get  to  the  hotel.  We  went  out  there  because  of 
the  language  and  actions  of  the  brakeman. 

Q.  And  you  went  out  there  and  started  to  get  off 
because  of  the  language  and  actions  of  the  brake- 
man?        A.  Yes. 

By  Mr.  GILBERT.— We  move  to  strike  that  out 
as  leading  and  suggesting,  and  a  conclusion  of  the 
witness.     [82] 

Mr.  BELL. — That  is  only  summarizing  what  the 
witness  testified  to. 

Mr.  GILBERT. — We  object  to  the  summary,  then. 

(Discussion,  and  last  question  read.) 

Q.  (By  Mr.  BELL.)  Now,  instead  of  asking  you 
in  that  from  I  will  ask  you  again  why  did  you  and 
Mr.  Murray  leave  that  smoking-car,  go  to  the  plat- 
form and  attempt  to  get  off  at  that  place*? 

Mr.  GILBERT. — Objected  to  as  improper  and 
calling  for  a  conclusion  of  the  witness.  Let  him 
state  what  was  said  and  the  jury  will  then  deter- 
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mine  why  they  went  back  and  this  man  got  off  the 

train  before  it  stopped. 

Mr.  BELL. — The  trouble  is  you  invited  this  very 
thing  by  your  cross-examination,  which  assumed 
that  he  wanted  to  save  time,  and  asked  a  question 
that  contained  two  questions — "You  got  off  there 
to  save  time"? 

Mr.  GILBERT. — I  think  the  question  asked  was 
perfectly  legitimate. 

Mr.  BELL. — Well,  I  will  ask  the  witness  to  ex- 
plain that  answer. 

Q.  (By  Mr.  BELL.)  You  were  asked  by  counsel 
on  cross-examination  if  you  started  to  get  off  on  that 
side  for  the  purpose  of  saving  time,  to  which  you 
answered,  yes.  Now,  I  will  ask  you  to  go  on  and 
further  explain  if  you  got  off  for  any  other  reasons 
and  what  reasons  and  why. 

A.  I  don't — Did  I  answer  that  question  j^es,  that 
we  got  off  to  save  time? 

Q.  You  did,  yes. 

A.  Well,  I  don't  know  as — what  other  reason  we 
could  possibly  have  got  off  there  for.  You  under- 
stand we  were  in  a  town  where  neither  of  us  had 
ever  been  before,  and  of  course  we  wanted  to — 

Mr.  GrILBEET. — We  object  to  voluntary  state- 
ments and  arguments  on  the  part  of  the  witness. 

Mr.  BELL. — No,  I  think  that  is  explanatory. 

The  COURT.— Yes,  proceed.     [83] 

A.  (Continuing.)  As  I  say,  we  had  never  been 
in  the  town  before,  neither  one  of  us,  and,  and  the 
brakeman  had  offered  to  show  us  where  to  get  off, 
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and  whether  you  want  to  put  it  for  saving  time,  or 
whatever  the  motive  was,  it  doesn't  make  any  differ- 
ence to  me.     That  is  where  we  were  to  get  oft'  and 
go  to  the  hotel. 

The  COURT. — The  question  is  not  whether  it 
makes  any  difference  to  you;  the  question  is  what 
was  your  reason  for  getting  off  at  that  particular 
place. 

A.  Because  we  were  directed  to  do  so  by  the 
brakeman. 

Q.  (By  Mr.  BELL.)     Was  that  the  only  reason? 

A.  Yes. 

Q.  (By  Mr.  GILBERT.)  What  did  the  brakeman 
say  to  you  when  he  told  you  to  get  off  while  the 
train  was  in  motion  ?     Give  us  his  words. 

A.  He  came  into  the  car  at  that  time  and  says, 
*'This  is  where  you  fellows  get  off,"  and  beckoned 
us  back  and  turned  to  the  back  end  of  the  smokiug- 
car  and  opened  the  trap-door. 

Q.  And  says,  "There  is  your  hotel"? 

A.  And  pointed  out  and  says,  "There  is  the 
hotel." 

Q.  What  did  he  say  to  you  about  getting  off  when 
the  train  was  going  twelve  miles  an  hour? 

A.  Absolutely  nothing. 

Q.  What  did  he  say  to  you  about  getting  off  and 
going  to  the  hotel?        A.  Nothing. 

Q.  What  did  he  say  to  you  about  anything  except 
to  point  you  out  the  hotel? 

A.  Nothing  on  the  platform. 
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Direct  Examination 
(By  Mr.  BELL.) 

My  name  is  A.  B.  Spear;  I  reside  in  San  Francisco; 
I  am  a  [84]  railroad  conductor  in  the  employ  of 
tlie  Southern  Pacific  Company,  in  service  about 
nineteen  years,  fourteen  years  a  passenger  con- 
ductor. I  was  conductor  on  the  train  leaving  San 
Francisco  in  the  evening  of  May  30,  1913,  going  to 
San  Jose,  Santa  Margarita,  and  San  Luis  Obispo 
and  other  points  south.  This  was  No.  10,  usually 
called  the  Sunset  Express.  E.  Mulville  was  head 
brakeman.  He  had  been  on  the  run  quite  a  while. 
I  had  known  him  perhaps  two  years  before  that 
time.  There  is  a  book  of  rules  governing  the  opera- 
tion of  all  trains.  (Witness  identifies  book  of  rules, 
revised  edition  of  August  1,  190!7.) 

Q.  Are  you  asquainted  with  rule  No.  750? 

A.  Yes,  sir.     (Examining  book.) 

Q.  Will  you  read  that  rule  "i 

Mr.  GILBERT.— That  is  objected  to  as  incom- 
petent, irrelevant  and  immaterial,  and  not  tending 
to  prove  or  disprove  any  issue  in  the  cause,  no  proof 
having  been  offered  that  the  injured  party  was 
aware  of  the  rule  at  the  time  of  the  alleged  acci- 
dent, no  foundation  having  yet  been  laid  for  the  in- 
troduction of  testimony  relative  to  the  rule. 

The  COURT. — In  what  respect  do  you  mean  no 
foundation  has  been  laid. 

Mr.  GILBERT.— As  to  knowledge  on  the  part  of 
the  injured  party  relative  to  the  operation  of  the 
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train  and  the  rules  governing  its  operation. 

The  COURT. — Let  me  see  the  rules.  Which  one 
is  it,  Mr.  Bell? 

Mr.  BELL.— Rule  No.  750.  I  will  state  to  the 
Court  that  there  are  three  rules  contained  in  this 
book  which  we  believe  are  material  to  tlie  issue  in 
this  case.  I  will  refer  the  Court  and  counsel  to  rule 
816  and  rule  No.  837,  and  also  to  the  general  notice 
contained  on  the  first  page  of  the  rules. 

The  COURT.— What  is  your  theory,  Mr.  Bell- 
that  the  nonobservance  [85]  of  these  rules  is  in 
itself  negligence  per  se  ? 

Mr.  BELL. — No,  your  Honor,  we  make  no  claim 
of  that  character.  We  appreciate  the  fact  that  in 
the  case  of  violation  of  ordinances  a  violation  of  an 
ordinance  would  constitute  negligence  per  se  because 
made  by  public  authority;  but  we  offer  these  rules 
for  the  purpose  of  showing,  of  course,  a  violation  of 
the  rule  upon  the  part  of  the  brakeman — rules  that 
are  promulgated  for  the  safety  of  passengers,  as 
stated  in  the  front  page  of  the  rule:  "Obedience  to 
the  rules  is  essential  to  the  safety  of  passengers  and 
employees  as  to  the  protection  of  property";  and  we 
make  the  claim  that  the  violation  of  a  rule  that  is 
laid  down  for  the  government  of  conductors  and 
brakemen  in  the  discharge  of  their  duties  toward 
the  public  is  a  circumstance  which  may  be  consid- 
ered with  other  circumstances  in  the  case  going  to 
show  negligence  upon  the  part  of  the  defendant  cor- 
poration, and  particularly  explanatory  of  the  actions 
of  the  brakeman  in  his  conduct  toward  this  particu- 
lar passenger. 
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The  COURT. — I  would  suppose  that  it  would  be 
the  act  itself  which  would  speak,  either  by  way  of 
negligence  or  otherwise  of  the  agent  or  defendant 
and  that  the  fact  that  he  was  or  was  not  obeying 
a  particular  rule  would  be  beside  the  question  to  be 
determined  by  the  jury. 

Mr.  BELL. — I  do  not  believe  the  rules  are  con- 
clusive evidence  of  negligence;  I  believe  rules  can 
be  broken  by  the  railroad  employees  and  still  it 
might  not  be  a  case  of  negligence;  but  I  believe  it 
to  be  a  circumstance  as  throwmg  light  on  that  situ- 
ation. As  we  claim,  the  brakeman  came  in  and  in- 
vited Mr.  Murray  to  alight,  opened  the  vestibule 
doors  before  the  train  stopped,  in  violation  of  the 
rule  that  declares  that  he  should  not  open  them  until 
the  train  came  to  a  standstill.  He  pulled  [86]  up 
the  trap-door,  didn't  open  the  doors  on  the  station 
side  at  all,  leaving  Mr.  Murray's  only  alternative  to 
go  out  in  the  manner  that  he  did,  and  it  seems  to  me 
that  it  certainly  cannot  be  of  injury  to  the  defendant 
corporation  to  prove  the  existence  of  these  rules, 
and  certainly  it  must  assist  the  jury  in  taking  that 
entire  situation  into  consideration  to  determine 
whose  negligence  was  the  proximate  cause  of  the 
injury. 

Mr.  GILBERT.— For  the  purpose  of  the  record, 
may  I  inquire  of  counsel,  does  he  make  the  state- 
ment that  the  door  on  the  station  side  was  not 
opened? 

Mr.  BELL. — We  expect  to  show  that  by  the  proof. 
(Discussion.)     If  the  Court  will  permit,  I  will  with- 
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draw  the  presentation  of  these  rules  at  this  time, 
and  then  if,  during  the  trial  of  the  case,  a  situation 
should  develops  that  we  believe  the  rules  are  com- 
petent Lmder  the  views  of  the  Court,  we  will  ask 
leave  to  present  the  question  again. 

The  COURT. — Very  well,  it  may  be  withdrawn, 
then,  without  prejudice. 

Mr.  BELL.— That  is  all. 

Mr.  GILBERT.— That  is  all. 

[Testimony  of  Mary  Murray,  for  Plaintiff.] 
Direct  Examination. 
(By  Mr.  BELL.) 

My  name  is  Mary  Murray;  I  live  at  San  Francisco, 
and  am  the  widow  of  Henry  Murray.  We  were 
married  January  6,  1900.  I  have  one  child  living, 
two  dead.  The  name  of  the  living  child  is  Lena 
Murray.  I  was  born  and  raised  in  San  Francisco. 
My  husband  was  thirty-three  years  of  age — no, 
forty-three.  He  had  a  grocery  and  bar  business. 
The  family  lived  upstairs.  He  had  two  young  boys 
to  assist  him;  they  boarded  and  lodged  with  me. 
We  were  in  that  business  about  12  years.  He  owned 
that  a  short  time  before  our  marriage.  We  lived 
there  all  our  married  [87]  life.  Mr.  Murray  was 
very  healthy,  strong  and  good-natured.  He  was  a 
very  kind,  loving,  and  a  good  husband.  He  properly 
provided  for  us  every  comfort  and  convenience,  and 
clothed  and  sent  the  little  girl  to  school.  She  went 
to  the  Mission  school  near  w^here  we  lived,  in  the 
Mission  district.  His  profit  was  about  $100.00  a 
month,  after  paying   all   help    and  other  expenses. 
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He  had  no  other  business  or  income.     I  am  39  years 
of  age.     Lena  will  be  12  on  April  18,  1915.    We 
are  now  living  with  my  mother  in  San  Francisco. 
No  cross-examination. 

[Testimony  of  Lena  Murray,  for  Plaintiff.] 
Direct  Examination. 

By  Mr.  BELL. — ^She  is  under  twelve,  if  the  Court 
please;  perhaps  the  Court  might  want  to  examine 
her. 

Mr.  GILBERT. — I  raise  no  question,  your  Honor. 

Witness,  examined  by  the  Court,  testified  that  she 
is  11  years  of  age,  will  be  12i  the  18th  of  April,  1915; 
that  she  is  in  the  high  fourth  grade  at  school,  where 
she  has  been  attending  since  she  was  six  years  of 
age;  that  she  knows  what  it  means  to  take  an  oath 
to  tell  the  truth  and  nothing  but  the  truth,  and 
that  she  has  never  before  been  a  witness.  There- 
upon the  Court  pronounced  her  competent  to  testify 
as  a  witness  in  this  case. 

My  name  is  Henrietta  Lena  Murray.  I  live  at 
276  Paige  Street,  San  Francisco.  I  am  11  years  of 
age.  I  remember  the  day  papa  left  home  to  make  a 
trip  with  Mr.  Moran.  I  think  it  was  Decoration 
Day.  I  put  a  piece  of  red,  white  and  blue  ribbon  in 
his  buttonhole,  because  it  was  Decoration  Day.  I 
can  remember  him  from  about  the  time  I  was  six 
years  of  age.  He  was  always  very  good  to  me.  On 
Sundays  when  I  went  to  church,  he  w^ould  give 
[88]  me  money  for  the  poor  box,  and  a  nickel  for 
myself.  He  would  give  me  money  at  other  times, 
and  every  Saturday  he  would  give  me  money.    He 
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always  took  me  on  his  knee  when  he  came  home  for 
supper  or  dinner,  and  kissed  me  and  sang  for  me. 
He  did  not  go  away  from  home  often.  During  the 
day  I  would  go  to  the  grocery  store  and  stay  with 
him,  and  run  errands  after  school.  I  would  run 
around  and  get  the  orders  for  groceries  and  provi- 
sions and  things  of  that  kind.  He  had  over  100'  cus- 
tomers ;  I  saw  so  many  of  them.  I  went  down  to  the 
car  with  him  the  day  he  left.  I  never  saw  him  again 
until  after  the  accident. 

Mr.  GILBERT. — No  cross-examination. 

Mr.  BELL.— Plaintife  rests. 

[Testimony  of  Edward  Mulville,  for  Defendant.] 

The  defendant  then  proceeded  to  offer  its  evidence, 
EDWARD  MULVILLE,  witness  for  defendant. 

Direct  Examination. 
(By  Mr.  GILBERT.) 

My  name  is  Edward  Mulville.  I  am  a  railroad 
brakeman.  I  remember  the  occasion  of  Henry  Mur- 
ray's being  injured  on  May  31, 1913.  I  was  a  brake- 
man  on  that  train,  having  been  in  service  eleven 
years.  Train  left  San  Francisco  that  evening  at 
four  0  'clock.  I  saw  him  coming  on  the  train  at  San 
Francisco.  Could  not  say  who  was  with  him;  recog- 
nized him  by  his  Panama  hat.  Do  not  remember 
seeing  him  again  until  after  train  left  Gonzales  at 
eleven  o'clock  that  evening;  he  came  forward  and 
said:  "Why,  I  know  you,  don't  I?"  to  which  I  re- 
plied, "Why,  certainly,"  mentioning  his  name.  I 
recognized  his  voice.  Had  not  seen  him  for  about 
seven  years,  and  he  had  grown  a  good  deal  stouter. 
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He  asked  me  how  long  I  had  been  in  the  service,  to 
which  I  replied  about  ten  years.  I  then  excused 
myself,  saying  that  I  had  not  yet  been  to  supper,  and 
went  back  to  the  dining-car.  After  [89]  leaving 
Colburn,  while  he  and  Mr.  Moran,  his  companion, 
were  playing  cribbage,  I  went  up  and  talked  to  him 
for  a  while.  We  spoke  about  some  of  the  old  em- 
ployees. I  then  called  out  Kings  City  Station,  and 
upon  coming  back  he  said:  "Well,  I  would  like  to  see 
this  country  during  the  daytime."  I  said,  "How 
far  are  you  going"?  and  he  said,  "To  Santa  Margar- 
ita." I  said,  "You  can  see  that  all  right;  I  will  let 
you  know  later  on."  He  was  on  the  station  plat- 
form at  Paso  Robles.  Going  into  Santa  Margarita, 
after  the  station  whistle  had  been  sounded  by  the 
engineer,  I  went  through  the  chair-car  and  twice  an- 
nounced the  station,  came  out  of  the  chair-car, 
opened  the  vestibules  on  the  station  side,  went  into 
the  smoker,  called  out  "next  station  is  Santa  Mar- 
garita," advanced  to  the  middle  of  the  car,  called 
out  "Santa  Margarita"  again — my  intention  was  to 
go  to  the  forward  part  of  the  smoking-car.  Mr. 
Murray  was  standing  clear  of  the  aisle  in  the  center 
of  the  car,  on  the  right-hand  side,  and  he  said, 
"Good-night,  Ed."  I  said,  "Here,  this  is  where  you 
get  off;  you  can  get  out  here  in  the  morning  on  train 
231  at  7:28."  That  was  in  answer  to  his  question 
some  time  previous  when  he  wanted  to  know  what 
would  be  a  good  train  to  get  out  on  in  order  that 
he  could  see  the  country  during  the  daytime.  He 
then   asked  me,   "Where   is   the   Santa   Margarita 
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Hotel  ? ' '  He  was  then  standing  on  the  right-hand  side 
I  said.  "The  Santa  Margarita  Hotel  is  on  this  side 
and  the  station  is  on  this."  He  said,  "Do  you  think 
the  dining-room  would  be  open  so  that  I  could  get 
something  to  eat?"  I  said,  "Why,  I  don't  know; 
it  is  pretty  late."  "Gee!"  he  said,  "I  am  hungry; 
I  would  like  to  get  something  to  eat."  I  said, 
"Well,  you  might  find  an  enchilada  parlor  open,  or 
something  of  that  kind."     [90] 

When  I  called  the  station  first,  Mr.  Moran  was 
sitting  on  the  left-hand  side.  He  stepped  right  up 
and  took  a  suitcase  and  put  it  in  the  middle  of  the 
aisle  and  started  to  adjust  the  straps  on  it.  When 
he  heard  Mr.  Murray  ask  me  these  questions,  he 
arose  innnediately  and  he  was  listening  to  the  con- 
versation. After  I  told  him  about  the  enchilada 
parlors,  I  said,  "Now  you  will  have  to  wait,  because 
we  stop  here  a  little  while,  say  about  ten  minutes, 
and  we  take  water,  and  also  pick  up  a  helper."  He 
said,  "Well,  can't  you  let  me  over  there  right 
away  ?"  I  said,  "No,  the  station  is  on  that  side,  and 
that  is  the  side  you  will  have  to  alight  on."  He  said, 
"I  am  awfully  hungry."  I  said,  "Didn't  you  have 
anything  to  eat  in  the  dining-car?"  He  said,  "No, 
I  didn't  have  a  thing  to  eat  since  I  left  San  Fran- 
cisco." We  were  almost  getting  to  the  station  then, 
and  i  didn't  have  time  to  go  to  the  head  end  of  the 
car,  but  I  went  toward  the  head  end  of  the  car  and 
turned  around  and  came  back  to  Murray,  and  said, 
"Here,  I  will  tell  you  what  I  will  do.  At  this  sta- 
tion, on  account  of  picking  up  a  helper,  I  will  open 
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the  trap  and  then  when  the  train  stops  you  can  cross 
over,  and  when  it  does  stop  it  will  be  almost  directly 
opposite  the  hotel."  I  went  back  and  I  opened  the 
vestibule,  and  I  was  standing  there,  and  Mr.  Murray 
came  along.  He  did  not  have  his  suitcase  when  I 
saw  him,  but  he  brought  it  with  him,  and  it  was  lying 
next  to  him.  I  opened  this  vestibule.  I  did  not 
point  out  the  hotel,  because  I  couldn't,  we  hadn't 
arrived  to  it  yet.  I  said,  "Do  you  see  the  lights  over 
there?  That  is  Santa  Margarita."  And  he  was  in- 
side  the  car  at  all  times,  leaning  against  the  door, 
and  he  pulls  his  head  around  and  looks  over.  We 
had  three  passengers  to  get  off  at  that  point,  and  one 
of  them  was  in  the  forward  car,  the  smoking-car. 
I  looked  forward  and  the  man  was  reclining  some- 
thing in  this  manner,  as  [91]  though  he  had  went  to 
sleep,  so  I  went  into  the  car  and  went  up  to  him  and 
called  out,  "Santa  Margarita,"  and  he  turned  his 
head  and  I  looked  back  and  by  that  time  Mr.  Moran 
was  standing  in  the  vestibule — not  in  the  vestibule, 
but  clear  of  the  vestibule,  inside  of  the  car,  close  to 
the  door.  Then  I  went  and  opened  the  vestibule 
door  on  the  station  side,  and  just  as  I  got  the  vesti- 
bule open  the  train  came  to  a  standstill,  and  I  looked 
back  and  Mr.  Murray  was  still  on  the  inside  of  the 
car,  and  at  no  time  was  he  out  in  the  vestibule  while 
I  had  any  kind  of  a  conversation.  I  coupled  on  the 
helper,  then  I  crossed  over  the — the  helper  was  on 
the  siding  opposite  the  station  side.  I  got  on  the 
head-end  of  it,  brought  it  out  on  the  main  line, 
backed  down,  coupled  on  to  the  train,  and  was  in  the 
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act  of  coupling  the  hose  when  the  porter  comes  in 
and  says,  "Get  a  stretcher."  I  says,  "What  do  you 
want  a  stretcher  for'"?  and  he  says,  '"That  friend  of 
yours  fell  oft'  the  train,  and  we  think  he  is  killed." 
So  I  went  to  the  baggage-car  and  got  a  stretcher 
and  took  it  back  and  while  they  w^ere  putting  him 
on  there  I  went  up  ahead  and  got  the  emergency  box. 
The  last  time  I  saw  Murray  and  his  friend  they  were 
standing  on  the  end  of  the  smoker;  Murray  was  lean- 
ing up  against  the  open  door  of  the  smoker  and 
Moran  was  standing  opposite;  both  were  inside  of 
the  car.  I  opened  the  vestibule  door  for  the  purpose 
of  going  over  and  getting  my  helper;  not  so  much 
for  getting  off  there,  but  for  getting  on  after  I 
coupled  the  helper  on.  The  helper  and  everything 
is  there  for  the  purpose  of  coupling  up,  and  in  order 
to  do  that,  that  side  is  opposite  the  station,  and 
wherever  that  is  an  interference  with  the  main  line, 
wherever  there  is  a  grade  or  anything  of  that  kind, 
the  rules  require  to  run  the  air  test  made  by  the 
engineer,  after  the  train  assumed  a  speed  of  six  miles 
an  hour.  We  are  required  [92]  to  keep  trespass- 
ers off  trains,  and  at  all  these  watering  stations,  es- 
pecially Santa  Margarita,  at  different  times  there 
are  trespassers — in  other  words,  hoboes.  There  are 
usually  from  ten  to  eleven  there.  M}^  reason  for 
opening  the  door  was  to  get  on  that  side,  because 
I  generally  ride  the  tender  out  of  the  station,  and 
then  the  speed  is  picking  up  I  drop  off  the  train  and 
catch  that  side.  I  boarded  the  train  while  it  was  in 
motion. 
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Q.  Did  you  at  any  time  invite  or  suggest  to  Mr. 
Murray  that  he  alight  on  the  right-hand  side  of  the 
train  ? 

A.  No,  sir,  I  never  suggested  anything  of  the  kind, 
for  him  to  alight  on  that  side. 

Q.  Did  you  advise  him  that  the  vestibule  doors 
would  be  opened  on  the  station  side?        A.  I  did. 

Q.  Did  you  open  them  on  the  station  side  ? 

A.  I  did.  At  the  time  I  opened  that  vestibule 
door,  we  were  traveling  not  more  than  twelve  miles 
an  hour;  that  is  my  judgment. 

Cross-examination. 
(By  Mr.  BELL.) 

I  opened  the  vestibule  doors  on  the  rear  of  the 
smoker  on  the  station  side  going  into  Santa  Marga- 
rita station;  before  I  arrived  at  the  station;  I  was 
clear  of  the  westbound  switch.  The  vestibules  of 
the  station  side  door  were  open  before  I  saw  Mr. 
Murray  at  all ;  before  I  announced  8anta  Margarita 
in  the  smoking-car;  the  train  was  still  in  motion  pre- 
paratory to  making  the  station  stop;  going  about 
twelve  miles  an  hour,  when  I  opened  the  vestibules 
on  one  side.  Afterwards  I  opened  them  on  the  right- 
hand  side  towards  the  hotel,  when  I  saw  I  couldn't 
make  the  smoker;  [93]  when  I  opened  the  vesti- 
bule on  the  hotel  side  we  were  not  going  twelve  miles 
an  hour;  we  were  less  than  that.  I  had  already 
opened  the  vestibule  on  the  station  side,  before  I 
opened  them  on  the  other  side.  After  opening  the 
vestibule  doors  on  the  station  side,  I  went  into  the 
smoker  to  announce  the  station.     Mr.  Murray  was 
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already  standing ;  Mr.  Moran  was  sitting  on  the  left- 
hand  side,  and  he  immediately  got  up  and  got  his 
suitcase.  I  went  right  up  in  the  middle  of  the  car, 
and  called  again,  and  was  talking  with  Mr.  Murray. 
I  then  went  back  again  when  I  saw  I  couldn't  make 
the  head  end,  because  we  w^ere  going  too  slow — the 
speed  was  being  reduced  all  the  time.  Wanted  to 
get  to  the  head  end  of  the  smoker.  I  went  on  back 
when  I  saw  I  couldn  't  make  it.  They  did  not  follow 
me  directly.  I  had  already  had  the  vestibule  door 
open;  the  vestibule  door — I  just  opened  the  vestibule 
door  on  the  hotel  side  when  Mr.  Murray  came  up 
there.  I  says,  "See  the  lights  over  there?  That  is 
Santa  Margarita."  Apparently  he  followed  up  very 
closely  to  me.  It  took  about  twenty  seconds  or 
something  like  that  to  open  the  vestibule  doors  on  the 
hotel  side.  By  the  time  I  got  it  open,  he  evidently 
followed  me — he  wasn't  close  to  me,  he  was  standing 
right  inside  of  the  car.  He  didn't  come  out  on  the 
platform  at  all ;  neither  he  nor  Mr.  Moran  came  out 
on  the  platform  when  I  opened  that  door.  I  then 
squeezed  by  Mr.  Murray.  He  was  standing  up 
against  the  door.     He  was  rather  stout. 

Q.  How  fast  was  that  train  going  when  j^ou 
opened  the  vestibule  doors  on  the  station  side  ? 

A.  About  twelve  miles. 

Q.  Were  you  not  violating  a  rule  of  the  company  •? 

A.  I  don't  know  that  I  was. 

Q.  Were  you  not  violating  Rule  No.  837  when  you 
opened  those  vestibule  doors  before  the  train  came 
to  a  standstill?     [94] 
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We  were  all  inside  tlie  station  limits.  I  was  not 
violating  the  rule.  I  can  recite  it — that  trap-doors 
inside  those  vestibules  must  be  kept  closed  while  the 
train  is  in  motion.  I  opened  those  vestibule  doors 
on  the  station  side  while  the  train  was  going  about 
twelve  miles  an  hour  and  they  were  open  until  the 
train  came  to  a  standstill  at  the  station.  The  third 
passenger  walked  back  towards  the  rear  or  the  smok- 
ing-car and  got  off  the  rear  end  of  the  smoking-car. 
I  did  not  see  him  get  off.  He  got  off,  because  he 
wasn't  on  there  when  we  went  on.  I  do  not  know 
w^hether  he  passed  on  through  to  another  coach  or 
not.  He  could  not  get  off  farther  back,  because 
there  were  no  doors  open  farther  back  on  either  side. 
Those  were  the  only  doors  open  on  the  station  side. 
The  chair-car  w^as  next  to  the  smoker,  and  where 
Murray  got  off  was  the  only  place  at  that  time  where 
doors  were  open.  I  testified  before  the  coroner  at 
San  Luis  Obispo.  There  was  but  one  vestibule  door 
open  on  the  opposite  side  and  three  on  the  station 
side.  The  one  on  the  opposite  side  was  the  one 
where  Mr.  Murray  went  out.  Those  doors  right  at 
that  point — I  don't  know  anything  about  any  doors 
being  open  farther  back  on  the  train.  I  did  not 
open  the  vestibule  on  the  opposite  side  of  the  train 
on  the  front  end  of  the  smoker.  (Portion  of  testi- 
mony before  the  coroner  read  as  follows.) 

Q.  "A.  Yes,  sir,  I  looked  out  first,  it  is  a  passing 
track  there  and  I  looked  out  to  make  sure.  Q.  Do 
you  know,  Mr.  Mulville,  whether  there  were  any 
other  of  the  vestibule  doors  on  that  train  open,  on 


vs.  Southern  Pacific  Company.  93 

(Testimony  of  Edward  Mulville.) 
that  side  of  the  train?  A.  There  was  one  on  the 
head  end  of  the  smoker,  just  as  we  got  into  Santa 
Margarita.  I  opened  it  to  get  off  on  that  side  to  get 
the  helper  in."  Did  you  so  testify.  A.  No,  sir,  I 
did  not.     [95] 

Q.  I  will  read  a  little  further:  "Q.  In  other  words, 
merely  two  vestibule  doors,  one  on  the  front  and  one 
on  the  rear  end  of  the  smoker  were  the  only  vestibule 
doors  that  were  open  on  the  side  opposite  from  the 
depot  at  iSanta  Margarita?  A.  Yes,  that  is,  on  the 
engineer's  side."  That  is  your  answer.  "Q.  That 
was  done  at  Mr.  Murray's  request — as  a  matter  of 
accommodation  to  Mr.  Murray?  A.  At  his  request 
and  as  a  matter  of  accommodation."  Now,  I  ask  you 
did  you  open  that  vestibule  door  at  the  rear  end  of 
that  smoker,  on  the  wrong  side  of  the  train,  for  your 
own  accommodation  or  for  the  accommodation  of 
Henry  Murray  ?        A.  For  my  own  accommodation. 

Q.  Why  did  you  testify,  then,  at  the  coroner's  in- 
quest if  you  did  testify —  ? 

A.  I  will  say  candidly  that  I  don't  remember  tes- 
tifying to  that  question.  I  don't  remember  the  ques- 
tion being  asked  or  answering  it.  And  furthermore, 
regarding  the  question  by  Mr.  Kaetzel,  I  don't  re- 
member him  asking  that  question.  It  was  the  cor- 
oner asked  it.  He  says,  "Were  there  any  other 
doors  open  on  the  opposite  side"?  I  says,  '*No, 
sir. ' '  Then  he  says,  ' '  There  w^as  but  one  door  open 
on  that  side?"     I  says,  "Yes,  sir." 

Mr.  BELL. — Have  you  a  certified  copy  of  the  cor- 


94  Mary  Murray  and  Lena  Murray 

(Testimony  of  Edward  Mulville.) 
oner's  inquest  here? 

Mr.  aiLBERT.— No. 

Q.   (By  Mr.  BELL.)     Then  you  didn't  so  testify? 

A.  No,  sir,  I  didn't  so  testify.  I  opened  the  trap- 
door on  the  vestibule  for  my  own  accommodation, 
and  not  for  the  accommodation  of  Henry  Murray. 

Q.  I  will  ask  you  if  you  didn  't  testify  as  follows : 
*'Q,  The  vestibule  doors  of  the  rear  cars?  A.  Yes, 
sir,  that  was  done  after  w^e  left  the  west  switch. 
Q.  You  do  that  as  you  are  coming  [96]  into  the 
station?  A.  Yes,  I  was  doing  it  as  we — were  com- 
ing into  Santa  Margarita.  When  I  met  Mr.  Murray 
in  the  smoker,  I  w^as  pressed  for  time  to  get  to  the 
head  end  and  I  went  right  back  and  done  it,  and  the 
last  I  see  of  him  he  was  standing  in  the  door  of  the 
smoker  at  the  rear  end,  and  I  had  to  squeeze  myself 
by,  he  was  a  man  of  large  proportions  and  I  was 
going  to  say  something  in  a  joshing  manner,  but  I 
left  him  there,  I  didn't  have  time  to  talk.  Q.  The 
right  of  way  was  clear?  A.  Yes,  sir,  I  looked  out  at 
first,  it  is  a  passing  track  there  and  I  looked  out  to 
make  sure. "  Was  there  a  passing  track  there  w^here 
Mr.  Murray  got  off  ? 

A.  There  is  a  siding  there  on  that  side ;  the  siding 
is  on  that  side.  I  looked  out  there  to  make  sure 
that  there  was  no  train  in  there  because  after  telling 
him  the  conditions  that  I  was  working  under  there, 
I  told  him  he  could  get  off — after  telling  him  he 
would  have  to  get  off  at  the  station  side,  that  he  could 
cross  over,  if  there  was  a  train  there  I  could  have 
told  him  there  was  one  there,  and  he  would  have  to 
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wait  any  way.  I  looked  out  to  see  if  the  track  was 
clear,  on  my  own  account.  If  there  was  any  train  in 
there,  I  wouldn't  have  to  get  off  on  that  side  for  the 
simple  reason  that  the  helper  w^ould  be  on  the  house 
track;  I  would  then  go  over  on  the  house  track.  I 
looked  out  partly  for  Mr.  Murray.  If  there  was  a 
train  there  I  could  have  told  him.  I  told  him  when 
the  train  stopped  the  rear  end  of  the  smoking-car 
would  he  almost  directly  in  front  of  the  hotel.  I 
did  not  tell  him  anything  about  crossing  over  the 
right  of  way;  I  said  he  could  go  over  the  right  of 
way ;  he  would  have  to  cross  over  the  right  of  way  to 
get  there.  I  didn  't  say  anything  about  crossing  over 
the  right  of  way  at  all ;  I  said  he  could  get  there  right 
away,  without  having  to  wait.  He  said  "All  right, 
I  will  do  it."  That  he  could  [97]  cross  over.  I 
did  not  know  when  I  left  him  that  he  was  going  to 
get  off  on  that  side;  to  all  intents  and  purposes  he 
looked  as  if  he  was  going  to  get  off  on  the  station 
side.  I  looked  out  to  see  if  everything  was  clear ;  I 
had  already  told  the  man  that  he  would  have  to  get 
off  on  the  station  side,  and  that  he  could  cross  over. 
I  didn't  believe  he  was  going  to  get  off  on  that  side. 
He  was  going  to  cross  over  there  wdien  the  train 
stopped.  I  told  him  that  after  the  train  came  to  a 
stop  he  could  cross  over  from  one  side  of  the  train 
to  the  other  through  the  vestibule.  I  did  not  tell 
him  that  I  had  to  open  up  that  vestibule  to  get  back 
onto  the  train,  I  says,  "Here,  on  account  of  picking 
up  a  helper  I  will  open  the  vestibule  on  that  side." 
I  told  him  that  just  as  a  matter  of  accommodation, 
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so  tiiat  while  we  w^re  standing  there  he  could  cross 
over  and  go  to  the  hotel.  I  was  going  to  open  this 
door  anyway.  I  did  not  tell  him  anything  about  my 
climbing  back  onto  the  train  at  all.  I  told  him  I  had 
to  open  one  there  on  the  opposite  side  of  the  train. 
I  told  him  about  this  door  being  opened  on  the  oppo- 
site side  in  order  that  he  could  cross  over  and  not 
wait  the  ten  minutes.  He  would,  after  the  train  was 
at  a  standstill,  have  to  pass  down, those  steps  on  that 
side  in  order  to  get  through.  I  was  trying  to  accom- 
modate him,  in  that  way.  It  was  not  a  short  cut,  it 
was  a  saving  of  time.  There  was  a  porter  on  the 
head  end  of  the  chair-car  to  assist  him  and  Mr. 
Moran  in  getting  off  that  night.  The  porter's  duty 
was  not  restricted  to  the  chair-car,  but  included  the 
whole  train.  He  assists  ladies;  it  did  not  appear 
that  Mr.  Moran  and  Mr.  Murray  wanted  assistance. 
The  porter  was  there,  and  the  conductor  came  on 
afterwards.  Eight  at  that  juncture  I  went  to  get 
that  other  passenger  off,  who  was  apparently  asleep. 
I  notified  him  and  then  went  on  to  the  front  end  of 
the  smoking-car.  We  had  but  one  baggage-car  that 
night.  There  was  one  occasion  before  that  I  almost 
got  injured  in  getting  [98]  back  on  the  train 
through  the  vestibule  door  on  the  front  end  of  the 
smoking-car,  in  alighting  from  the  tender  of  the 
road  engine.  I  didn't  have  sufficient  time  to  get  my 
balance  and  catch  the  head  end  of  the  smoking-car. 
Sometimes  we  have  two  baggage-cars,  and  in  that 
case  I  would  open  the  head  end  of  the  smoking-car 
so  as  to  get  on.     But  these  cars  are  only  sixty  feet 
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long,  and  you  are  going  at  a  fast  rate  of  speed,  and 
sometimes  when  you  are  alighting  on  the  ground  you 
can't  go  to  work  and  get  your  balance  in  order  to 
catch  the  head  end  of  the  smoking-car.  From  Santa 
Margarita  to  San  Luis  Obispo  we  had  tw^o  engines, 
and  I  went  up  on  the  fireman 's  side  and  went  around 
to  the  head  end  of  the  engine  and  got  the  engine  off 
the  siding,  which  is  up  on  the  opposite  side  of  the 
station.  In  getting  back  aboard  the  train,  I  had  a 
hand-lamp,  and  I  would  ride  the  tender  of  the  train 
to — ^well,  about  a  half  mile  out  of  town  in  order  to 
keep  the  hoboes  off  the  head  end  of  the  train;  then  I 
would  drop  off,  and  jump  on  again,  about  a  half  mile 
out,  after  the  speed  had  been  reduced  to  six  miles  an 
hour.  They  would  reduce  the  speed  for  me,  for  the 
rules  require  a  running  test  of  air.  That  running 
test  is  made  by  the  engineer  by  a  reduction  of  the 
train  pipe  pressure,  and  the  brakeman  on  the  rear 
end  stations  himself  on  the  platform  where  the  re- 
tainer is  placed,  because  the  exhaust  valve  is  there, 
and  when  the  air  exhausts  through  that,  he  knows 
the  train  line  is  coupled  up  all  the  way  through. 
That  is  also  done  at  the  beginning  of  a  grade — the 
San  Luis  Obispo  mountain  grade.  That  rule  also 
requires  that  when  the  train  line  is  in  the  clear — 

Q.  I  will  ask  you  if  you  did  not  testify  as  follows 
before  the  coroner's  jury:  "Q.  Do  you  ordinarily 
open  the  door  on  that  side  of  the  train?  A.  Not 
ordinarily — it  was  case  of  this  man.  I  [99]  have 
known  Mr.  Murray  for  the  last  fifteen  years,  I  was 
coming  into  the  smoker,  I  had  a  little  call  at  the 


98  Mary  Murray  and  Lena  Murray 

(Testimony  of  Edward  Mulville.) 
station  in  the  chair-car  and  I  was  going  through  and 
he  w^as  standing  in  the  middle  of  the  smoker  and  he 
said,  ''Grood  night,"  he  called  me  by  my  first  name, 
and  he  said,  "Well,  I  won't  see  you  again,"  and  I 
said  "If  you  want  to  get  out  here,  there  is  number 
23,  you  are  leaving  Santa  Margarita  at  7:28  in  the 
morning,"  he  had  already  requested  me  to  let  him 
know  what  was  the  best  train  to  take  to  see  the  coun- 
try during  the  day  and  I  told  him,  and  I  bid  him 
good  night, — and  he  says,  "Where  is  the  Santa  Mar- 
garita Hotel, ' '  and  I  says,  "  It  is  on  the  opposite  side 
from  the  station,  the  station  in  on  one  side  and  the 
Margarita  Hotel  is  on  the  other,"  and  I  says,  "You 
will  see  it  just  as  we  are  going  in  there."  He  says, 
"I  am  hungry  and  I  want  to  get  off  on  that  side." 
"Well,"  I  says,  "I  will  tell  you  what  I  will  do,  I  will 
open  this  door — "    " —  What  door  did  you  refer  to  ? 

A.  I  didn't  say  "I  will  do  it."  I  says,  "I  open 
the  door."  You  said,  "I  will  tell  you  what  I  will 
do." 

A.  Well,  give  me  the  question  again,  please. 

Q.  "Q.  Do  you  ordinarily  open  the  door  on  that 
side  of  the  train?  A.  Not  ordinarily — it  was  case  of 
this  man. ' ' 

A.  No,  I  didn't  answer  that  way.  I  didn't  say 
anything  about  the  case  of  a  man  at  all.  That  an- 
swer there  was  in  answer  to  a  question  by  the  cor- 
oner, and  he  says,  "Tell  what  you  know  about  the 
case,"  and  I  started  right  in  then  to  say  that  I  knew 
Mr.  Murray  for  fifteen  years — 

Q.  Now,  wait  a  minute,  and  I  will  show  you  this. 
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*'Now,"  I  says,  ''I  will  tell  you  what  I  will  do,  I  will 
open  this  door  and  you  get  off  and  go  over  the  right 
of  way,  it  will  save  you  five  or  ten.minutes  as  we  take 
water."  Now,  I  ask  you,  when  you  answered  that, 
if  you  did  so  answer  it,  what  door  did  you  refer  to — 
' '  I  will  open  this  door  r '    ,  [  100] 

A.  Why,  I  didn't  say,  "I  will  open"  it.  When  I 
answered  that  question,  I  says,  "I  will  tell  you  what 
I  do.  I  open  the  door  on  that  side."  I  was  refer- 
ring to  the  opposite  side  from  the  station,  to  the  side 
the  hotel  was  on.  And  I  opened  it,  and  informed 
him  that  I  did  it.  I  didn't  tell  him  he  could  get  off 
at  all.  I  had  already  told  him  where  the  station 
was,  which  side  it  was  on,  and  told  him  he  could 
cross  over.  (Witness  examining  transcript.)  Now, 
referring  to  this,  "Do  you  ordinarily  open  the  door 
on  that  side^'  I  don't  ordinarily  open  the  door  on 
the  opposite  side  of  the  train.  The  coroner  then 
asked  me:  ''Tell  what  you  know  about  the  case." 
Then  I  started  in :  "I  have  known  Mr.  Murray  for 
the  last  fifteen  years.  I  was  coming  into  the  smoker 
— I  didn't  say  anything  about — I  did  not  make  the 
answer  that  has  been  read  by  Mr.  Bell.  I  said  I  had 
known  Mr.  Murray  for  the  last  15  years,  and  coming 
into  Santa  Margarita  I  had  already  called  out  the 
chair-car,  that  I  was  going  into  the  smoker  to  call 
out  the  station  and  Mr.  Murray  was  standing  on  the 
right-hand  side  of  the  smoking-car,  and  then  he 
asked  if  I  knew  where  the  iSanta  Margarita  Hotel 
was,  and  I  said,  "Yes,  the  Margarita  Hotel  is  on  this 
side  and  the  station  is  on  this  side. ' '    He  then  said, 
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"Do  you  think  the  dining-room  will  be  open?"  I 
saj^s,  "I  don't  know."  He  says,  "I  am  pretty  hun- 
gry." He  didn't  have  anything  to  eat.  And  regard- 
ing this,  about  opening  the  trap,  I  had  already  left 
him  and  came  back,  and  I  says,  "I  will  tell  you  what 
I  do,  I  open  the  vestibule  on  that  side,  and  when  the 
train  stops  you  can  cross  right  over  there,  and  when 
it  does  stop  it  will  be  almost  directly  in  front  of  the 
hotel." 

Redirect  Examination. 
(By  Mr.  GILBERT.) 

Murray  was  picked  up  about  300  feet  from  where 
the  car  [101]  stopped — the  train  had  run  about 
three  hundred  feet — about  four  cars.  Murray  was 
perfectly  sober.  When  the  vestibule  door  on  the 
station  side  was  opened,  the  train  was  going  about 
twelve  miles  an  hour;  when  the  vestibule  on  the  op- 
posite side  was  opened  about  seven  or  eight  miles. 

(Witness  excused.) 

[Testimony  of  A.  B.  Spear,  for  Plaintiff,  in 
Rebuttal.] 

Direct  Examination. 
(By  Mr.  BELL.) 

I  do  not  recall  having  had  any  conversation  with 
the  brakeman  as  to  why  he  had  opened  the  vestibule 
door  on  the  opposite  side  of  the  train. 

(At  request  of  Mr.  Bell,  witness  examines  the 
transcript  of  testimony  given  by  him  before  the  cor- 
oner at  the  inquest.) 

Q.  Let  me  read  it  to  you  now:  "Q.  I  would  just 
like  to  ask  you  what  the  regulations  or  rules  of  the 
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company  are  as  regards  opening  of  the  vestibule 
doors  as  applying  to  the  Santa  Margarita  Station. 
A.  It  is  customary  for  passengers  to  detrain  at  the 
station  side  there  as  other  places,  there  is  a  positive 
injunction  against  opening  the  vestibule  doors  oppo- 
site the  station  on  double  track."  You  so  testified, 
did  you?        A.  Yes. 

Q.  And  that  is  correct,  the  matter  you  testified  to? 

A.  Yes. 

Q.  "Is  there  double  track  at  Santa  Margarita?" 
A.  No,  perfectly  clear,  that  is  no  side  track  close  to 
the  track  there."     Is  that  the  fact? 

A.  Yes,  sir.     [102] 

Q.  ''Q.  Then  what  would  be  your  understanding 
that  this  positive  rule  forbidding  the  opening  of 
vestibule  doors  on  a  side  opposite  the  depot  would 
apply  to  Stota  Margarita?  A.  Well,  no,  I  don't 
think  so ;  in  the  case  of  this  man,  as  I  hear  the  brake- 
man  say,  it  was  an  accomodation  for  the  passenger 
who  wished  to  go  to  the  hotel,  we  are  delayed  there 
for  five  minutes  always  and  sometimes  longer,  and 
he  was  expected  to  cross  over  there,  or  leave  from 
that  side  of  the  train  after  the  train  had  stopped." 

Now,  does  that  refresh  your  recollection. 

A.  Well,  I  suppose  I  testified  to  that. 

Q.  Did  you  hear  the  brakeman  say  why  he  had 
opened  that  vestibule  door  ? 

A.  Well,  that  particular  one  being  near  or  oppo- 
site the  hotel  would  allow  the  passenger  to  cross  over 
after  the  train  has  stopped,  I  think,  as  I  understood 
it  at  that  time.     This  was  done  to  allow  him  to  cross 
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over,  but  not  to  get  off.  He  could  get  off  at  the  sta- 
tion after  the  train  was  ,sto]3ped,  and  then  go  on  back 
through  two  vestibule  doors  and  across  the  platform 
and  then  over  to  the  hotel.  He  would  have  either  to 
go  around  the  end  of  the  train  to  the  hotel  or  while 
the  train  was  standing  still  he  could  cross  through. 
I  gave  no  one  permission  to  cross  over  that  train 
while  it  was  in  motion,  or  to  alight. 

Q.  I  will  ask  you  if  you  didn  't  testify  as  follows : 

"Q.  Who  gives  the  brakeman  instructions  regard- 
ing which  side  of  the  train  they  shall  open  the  vesti- 
bule doors.  A.  There  are  no  instructions.  Q. 
There  is  a  regular  set  of  rules  governing  these 
things  ? 

A.  There  is  a  custom  and  rules  covering  that. 
[103] 

Q.  They  are  supposed  to  be  familiar  with  them? 

A.  Yes. 

Q.  Would  you  understand  then,  when  Mr.  Mul- 
ville  opened  this  door,  the  vestibule  door  on  the  side 
of  the  train  opposite  from  the  depot  to  permit  this 
passenger  to  alight  on  that  side,  that  he  was  viola- 
ting a  rule  of  the  company"?"  I  call  your  attention 
to  that  question  asked  you  by  the  coroner.  ''A. 
Well,  if  the  passenger  was  not  to  alight  until  the 
train  had  come  to  a  stop  I  think  it  would  be  perfectly 
safe. ' '    Did  you  so  testify  ? 

A.  I  suppose  I  did.  A  conductor  is  required  to 
give  no  instructions  in  a  case  as  to  how  those  things 
are  to  be  done. 

Q.  I  asked  you  if  you  didn't  testify  as  follows,  and 
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if  that  doesn't  correctly  state  the  fact;  Q. 
Would  you  understand  then  when  Mr.  Mulville 
opened  this  door,  the  vestibule  door  on  the  side  of 
the  train  opposite  from  the  depot  to  permit  this 
passenger  to  alight  on  that  side,  that  he  was  viola- 
ting a  rule  of  the  company?  A.  Well,  if  the  pas- 
senger was  not  to  alight  until  the  train  had  come  to 
a  stop,  I  think  it  would  be  perfectly  safe." 

Q.  You  so  testified,  did  you  not? 

A.  Yes,  sir,  I  guess  I  did,  and  I  intended  to  testify 
to  the  truth  when  I  so  testified. 

(Plaintiff  rests.)     [104] 


[Title  of  Court  and  Cause.] 

Defendant's    Motion    for    Nonsuit    (in    Bill    of 

Exceptions) . 

Now  comes  the  defendant,  Southern  Pacific  Com- 
pany, and  moves  the  Court  for  a  nonsuit;  First,  for 
the  reason  that  the  testimony  offered  is  insufficient 
in  law  to  establish  a  cause  of  action  in  favor  of  the 
plaintiffs  and  against  the  defendant  company; 
second,  for  the  further  reason  that  the  testimony 
olf ered  fails  to  develop  any  act  of  negligence  on  the 
part  of  the  defendant  company  from  which  the 
accident  complained  of  resulted;  third,  for  the  rea- 
son that  if  negligence  on  the  part  of  the  defendant 
company  has  been  shown  as  matter  of  law  or  fact  in 
the  opening  of  the  door,  then  the  deceased  himself 
contributed  to  the  injury  by  attempting  to  alight 
from  the  train  while  it  was  moving,  as  shown  by  the 
plaintiffs'  testimony,  at  the  rate  of  ten  or  twelve 
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miles  an  hour;  and,  fourth,  for  the  further  reason 
that  the  deceased  having  seen  fit  to  alight  from  the 
train  on  the  nonplatform  side,  while  the  train  was 
in  motion  assumed  the  risks  which  were  incidental 
to  his  attempt  to  alight. 

HENRY  T.GAGE, 
W.  I.  GILBERT, 
Attorneys  for  Defendant.     [105] 


In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

#279. 

MARY  MURRAY,  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendants. 

Stipulation  (in  Bill  of  Exceptions)  [as  to  Testimony 
and  Evidence  on  New  Trial,  etc.]. 

WHEREAS  a  trial  of  the  above-entitled  action 
was  had  in  the  above-entitled  court  on  the  27th  and 
28th  days  of  November,  1914,  the  Court  sitting  with 
a  jury,  and  a  verdict  and  judgment  was  therein  ren- 
dered and  entered,  in  favor  of  the  plaintiffs,  and 
against  the  defendants,  in  the  sum  of  five  thousand 
dollars;  and 

WHEREAS  thereafter,  upon  motion  of  the  de- 
fendant for  a  new  trial  in  said  cause,  the  said  verdict 
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and  judgment  was  by  the  Court  vacated  and  set 
aside;  and 

WHEREAS  said  cause  has  been  set  for  trial  in 
said  court  on  the  7th  day  of  September,  1915,  at  the 
hour  of  ten  o  'clock  in  the  forenoon ;  and 

WHEREAS  it  is  deemed  convenient  by  the  parties 
hereto  to  submit  said  cause  to  said  Court,  sitting 
without  a  jury,  upon  all  of  the  testimony  and  evi- 
dence taken  and  heard  therein  upon  the  said  pre- 
vious trial  in  said  court,  for  the  sole  purpose  of 
[106]  permitting  the  defendant  to  move  for  a  non- 
suit therein  upon  any  grounds  which  may  be  desig- 
nated in  said  motion; 

Now,  therefore,  it  is  hereby  stipulated  by  the 
parties  hereto  that  at  the  time  said  cause  is  called 
for  trial  on  September  7th,  1915,  at  the  hour  of  ten 
o'clock  in  the  forenoon  of  that  day,  or  at  such  time 
as  the  trial  thereof  may  be  continued  by  order  of  the 
Court  or  agreement  of  counsel  herein,  all  of  the  tes- 
timony and  evidence  given  and  received  upon  the 
previous  trial  of  said  cause  may  be  submitted  to  the 
Court,  sitting  without  a  jury,  as  fully  and  with  like 
force  and  effect  as  though  said  testimony  and  evi- 
dence were  actually  given,  admitted  and  heard  upon 
a  trial  of  said  cause;  that  upon  the  submission  of 
said  testimony  and  evidence  the  defendant  shall 
move  for  a  nonsuit  and  dismissal  of  said  action,  upon 
such  grounds  as  the  defendant  may  specify  in  said 
motion;  and  thereupon  said  motion  for  a  nonsuit 
shall  be  heard  and  determined  by  the  Court;  pro- 
vided, however,  that  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  or  affect  the  right  of 
either  or  any  of  the  parties  hereto  to  appeal  from 
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any  order  which  may  be  made  and  entered  upon  the 
hearing  and  determination  of  said  motion  of  nonsuit; 
and  said  order  shall  be  deemed  to  be  excepted  to. 
Dated  August  26, 1915. 

THEODORE  A.  BELL  and 
MILTON  K.  YOUNG, 

Attorneys  for  Plaintiffs. 
HENRY  T.  GAOE  and 
W.  L  GILBERT, 
Attorneys  for  Defendant.     [107] 
The  foregoing  engrossed  bill  of  exceptions  is  pre- 
sented by  the  plaintiffs  for  settlement  as  the  bill  of 
exceptions  in  said  case  to  be  used  upon  appeal  or  any 
motion  or  proceeding  to  be  taken  herein. 
Dated  this  First  day  of  October,  1915. 

THEODORE  A.  BELL  and 
MILTON  K.  YOUNG, 

Attorneys  for  Plaintiffs. 

[Stipulation  for  Settlement  of  Bill  of  Exceptions.] 
IT  IS  HEREBY  STIPULATED  AND 
AGREED  between  the  attorneys  for  the  plaintiffs 
and  defendants,  that  the  foregoing  bill  of  exceptions 
has  been  correctly  engrossed,  and  that  the  same  is 
correct  and  may  be  settled  and  allowed. 
Dated  this  First  day  of  October,  1915. 

HENRY  T.  GAGE  and 
W.  L  GILBERT, 
Attorneys  for  Defendant. 

[Order  Allowing  Bill  of  Exceptions.] 

The  foregoing  bill  of  exceptions  on  behalf  of  the 
plaintiffs  having  been  examined  by  me  and  found 
correct,  is  hereby  certified  by  me  as  being  correct  and 
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is  allowed  as  the  engrossed  bill  of  exceptions  in  said 
case,  to  be  used  upon  appeal  or  any  motion  or  pro- 
ceedings to  be  taken  herein. 

Dated  this  5th  day  of  October,  1915. 

BLEDSOE, 
Judge.     [108] 

[Endorsed]:  Original.  No.  279— Civil.  In  the 
District  Court  of  the  United  States  of  America,  in 
and  for  the  Southern  District  of  California,  South- 
ern Division.  Mary  Murray,  et  al..  Plaintiffs,  vs. 
Southern  Pacific  Company,  a  Corporation,  Defend- 
ant. Bill  of  Exceptions.  Received  Copy  of  the 
Within  Bill  of  Exceptions  this  1st  day  of  October, 
1915.  Henry  T.  Gage  and  W.  I.  Gilbert,  Attorneys 
for  Defendant.  Filed  Oct.  15,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk. 
Milton  K.  Young,  Atty.  at  Law,  716  Union  Oil  Bldg., 
Los  Angeles,  CaL,  Attorney  for  Plaintiffs.     [109] 


In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  District  of  Calif or- 
■       nia,  Southern  Division. 

MARY  MURRAY,  and  LENA  A.  MURRAY,  a 

Minor,  by  Her  Guardian  ad  Litem,  MARY 
MURRAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 

Petition  for  Writ  of  Error 
Mary  Murray  and  Lena  Murray,  a  minor  by  her 
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guardian  ad  Litem,  Mary  Murray,  plaintiffs  in  the 
above-entitled  cause  feeling  themselves  aggrieved  by 
the  judgment  entered  on  the  7th  day  of  September, 
1915,  in  the  above-entitled  cause,  come  now  by  Theo- 
dore A.  Bell  and  Milton  K.  Young,  their  attorneys, 
and  file  herewith  assignments  of  error,  and  petition 
said  Court  for  an  order  allowing  the  said  plaintiffs 
to  procure  a  writ  of  error  to  the  Honorable  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  under  and  according  to  the  law^s  of 
the  United  States  in  that  behalf  made  and  provided. 
And  also  that  an  order  be  made  fixing  the  amount  of 
security  which  the  plaintiffs  shall  give  and  furnish 
upon  said  writ  or  error,  and  that  a  transcript  of  the 
records,  proceedings  and  papers  on  which  said  judg- 
ment was  made  and  entered,  duly  authenticated,  may 
be  sent  to  the  Circuit  Court  of  Appeals  of  the  United 
States,  for  the  Ninth  Circuit. 

THEODORE  A.  BELL  and 
MILTON  K.  YOUNG, 
Counsel  for  Plaintiffs  in  Error.     [110] 

[Endorsed] :  Original.  No.  270 — Civil.  In  the 
Circuit  Court  of  the  United  States,  Ninth  Circuit,  in 
and  for  the  Southern  District  of  California,  South- 
ern Division.  Mary  Murray  et  al..  Plaintiffs,  vs. 
Southern  Pacific  Company,  a  Corporation,  Defend- 
ant. Petition  for  Writ  of  Error.  Filed  Oct.  15, 
1915.  Wm.  M.  Van  Dyke,  Clerk.  By  Chas.  N. 
Williams,  Deputy  Clerk.  Milton  K.  Young,  Atty. 
at  Law,  716  Union  Oil  Bldg.,  Los  Angeles,  CaL,  and 
Theodore  A.  Bell,  Attorneys  for  Plaintiffs.     [Ill]    | 
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In  the  Circuit  Court  of  the  United  States,  Ninth  Cir- 
cuit, in  and  for  the  Southern  District  of  Califor- 
nia, Southern  Division. 

MAEY  MURRAY,  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 
Assignments  of  Error. 

Now  comes  the  above-named  plaintiffs  in  error, 
by  Theodore  A.  Bell  and  Milton  K.  Young,  their  at- 
torneys, and  file  the  following  assignments  of  error 
upon  which  they  will  rely  for  the  prosecution  of  the 
writ  of  error  in  the  above-entitled  cause,  petition 
for  which  writ  of  error  is  filed  at  the  same  time  as 
this  assignment  of  errors : 

I. 

That  the  Court  erred  in  granting  defendant's  mo- 
tion for  nonsuit,  to  which  ruling  of  the  Court  plain- 
tiffs by  their  counsel  duly  excepted. 

II. 

The  Court  erred  in  granting  defendant's  motion 
for  nonsuit  because  the  evidence  showed  that  the  ac- 
cident complained  of  was  the  result  of  the  negligence 
of  the  defendant  and  that  [112]  deceased  was 
not  guilty  of  such  contributory  negligence  which,  as  a 
matter  of  law,  would  preclude  the  plaintiffs'  right  to 
recover. 
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III. 

The  Court  erred  in  granting  defendant's  motion 
for  nonsuit  because  the  evidence  showed  that  the  ac- 
cident complained  of  was  the  result  of  the  negligence 
of  the  defendant. 

IV. 
The  Court  erred  in  granting,  making,  rendering 
and  entering  a  judgment  of  nonsuit  in  said  cause  in 
favor  of  the  defendant  and  against  the  plaintiffs. 

WHEREFORE,  the  plaintiffs  pray  that  the  judg- 
ment of  said  Court  be  in  all  things  reversed. 

THEODORE  A.  BELL  and 
MILTON  K.  YOUNG, 
Counsel  for  Plaintiffs  in  Error. 

[Endorsed]  :  No.  279— Civil.  In  the  Circuit  Court 
of  the  United  States,  Ninth  Circuit.  In  and  for  the 
Southern  District  of  California,  Southern  Division. 
Mary  Murray  et  al.,  Plaintiifs,  vs.  Southern  Pacific 
Company,  a  corporation.  Defendant.  Assigmnents 
of  Error.  Filed  Oct.  15,  1915.  Wm.  M.  Van  Dyke, 
Clerk.  By  Chas.  N.  Williams,  Deputy  Clerk.  Mil- 
ton K.  Young,  Atty.  at  Law,  716  Union  Oil  Bldg., 
Los  Angeles,  Cal.,  and  Theodore  A.  Bell,  Attorneys 
for  Plaintiffs.     [113] 
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In  the  Circuit  Court  of  the  United  States^  Ninth 
Circuit,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Order  for  Writ  of  Error. 

Upon  motion  of  Theodore  A.  Bell  and  Milton  K. 
Young,  attorneys  for  plaintiffs,  and  upon  filing  a 
petition  for  a  writ  of  error  and  assignment  of  errors. 

IT  IS  ORDERED,  that  a  writ  of  error  be  and 
hereby  is  allowed  to  have  reviewed  in  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, the  judgment  heretofore  entered  herein. 

IT  IS  FURTHER  ORDERED,  that  the  plaintiffs 
in  error  file  a  good  and  sufficient  bond  in  the  penal 
sum  of  $250.00  that  they  will  prosecute  their  writ 
of  error  to  affect,  and  that  if  they  fail  to  make  their 
plea  good,  that  they  shall  answer  all  costs  herein. 

Dated  this  28th  day  of  October,  1915. 

BLEDSOE, 
Judge. 

[Endorsed]:  Original.  #279— Civil.  In  the 
Circuit  Court  of  the  United  States,  Ninth  Circuit, 
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in  and  for  the  Southern  District  of  California, 
Southern  Division.  Mary  Murray  et  al.,  Plaintiffs, 
vs.  Southern  Pacific  Company,  a  Corporation,  De- 
fendant. Order  for  Yf rit  of  Error.  Piled  Oct. 
28,  1915.  Wm.  M.  Van  Dyke,  Clerk.  By  R.  S.  Zim- 
merman, Deputy  Clerk.  Milton  K.  Young,  Atty. 
at  Law,  716  Union  Oil  Bldg.,  Los  Angeles,  Cal.,  and 
Theodore  A.  Bell,  Esq.,  Attorneys  for  Plaintiffs. 
[114] 


In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California,  Southern  Division. 

No.  279. 

MARY  MURRAY,  and  LENA  MURRAY,  a  Minor, 
hy  her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendants. 

Cost  Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  NEW  ENGLAND  EQUITABLE  INSUR- 
ANCE COMPANY,  a  corporation,  is  held  and  firmly 
hound  unto  Southern  Pacific  Company,  a  corpora- 
tion, defendant  above  named,  in  the  sum  of  two  hun- 
dred and  fifty  dollars  ($250),  lawful  money  of  the 
United  States,  to  be  paid  to  it,  or  its  successors;  to 
which  payment,  well  and  truly  to  be  made,  we  bind 
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ourselves,  and  our  successors,  by  these  presents. 

WHEREAS,  lately  at  the  July  term  of  the  above 
court,  in  a  suit  depending  in  said  court  between 
Mary,  and  Lena  Murray,  a  minor  by  her  guardian 
ad  litem,  Mary  Murray,  plaintiffs,  and  Southern 
Pacific  Company,  a  corporation,  defendant,  judg- 
ment was  rendered  against  the  said  plaintiffs,  and 
the  said  plaintiffs  have  obtained  a  writ  of  error  of 
the  said  Court  to  [115]  reverse  the  judgment  in 
the  aforesaid  suit,  and  a  citation  directed  to  the  said 
defendant,  citing  and  admonishing  it  to  be  and  ap- 
pear in  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  at  the  City  and  County  of  San 
Francisco,  thirty  days  from  and  after  the  date  of 
said  citation. 

Now,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  plaintiffs  shall  prosecute  said  writ  of 
error  to  effect,  and  answer  all  damages  and  costs  if 
plaintiffs  fail  to  make  good  their  plea,  then  the 
above  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. 

IN  WITNESS  WHEREOF  said  corporation  has 
hereunto  caused  its  name  to  be  subscribed,  and  its 
corporate  seal  to  be  affixed,  this  1st  day  of  Novem- 
ber, 1915. 

NEW    ENGLAND    EQUITABLE    INSUR- 
ANCE COMPANY. 

[Seal]  By  THEODORE  P.  STRONG, 

Attorney  in  Fact. 

[Two  canceled  revenue  stamps.] 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

On  this  1st  day  of  November  in  the  year  one  thou- 
sand nine  hundred  and  fifteen,  before  me  John  E. 
Manders,  a  notary  public,  in  and  for  the  said  city 
and  county,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  Theodore  P.  Strong 
known  to  me  to  be  the  person  whose  name  /as  sub- 
scribed to  the  within  instrument,  as  the  attorney  in 
fact  of  the  New  England  Equitable  Insurance  Com- 
pany, the  corporation  described  in  the  within  in- 
strument, and  also  known  to  me  to  be  the  person 
[116]  who  executed  it  on  behalf  of  the  corporation 
therein  named,  and  the  said  Theodore  P.  Strong 
acknowledged  to  me  that  he  subscribed  the  name  of 
the  New  England  Equitable  Insurance  Company 
thereto  as  principal  and  his  own  name  as  attorney  in 
fact. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal,  at  my  office 
in  the  city  and  county  of  iSan  Francisco,  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  JOHN  E.  MANDERS, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  1303  Ho- 
bart  Building,  582  Market  Street. 

My  Commission  expires  January  26,  1919. 

[Endorsed]  :  279.  District  Court  of  the  United 
States,  Southern  District  of  California.  Mary 
Murray,  and  Lena  Murray,  a  minor,  etc.,  Plain- 
tiff, vs.  Southern  Pacific   Company,  a   corporation, 


vs.  Southern  Pacific  Company.  115 

Defendant.  Cost  Bond.  Approved  Nov.  8,  1915. 
Bledsoe,  Judge.  Filed  Nov.  9,  1915.  Wm.  M.  Van 
Dyke,  Clerk.  By  R.  iS.  Zimmerman  Deputy  Clerk. 
[117] 


UNITED  STATES  OF  AMERICA. 

District    Court    of    the    United    States,    Southern 

District    of   California. 

Clerk's  Office. 

No.  279 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Praecipe  [for  Transcript  of  Record]. 

To  the  Clerk  of  said  Court : 

Sir:  Please  prepare  a  transcript  for  me  upon  the 
writ  of  error  in  the  Circuit  Court  of  Appeals  of 
the  Ninth  Judicial  Circuit  of  the  record  in  the 
above-entitled  case,  and  include  therein  the  plain- 
tiff's complaint,  the  summons,  the  defendant's  an- 
swer; the  order  of  nonsuit  and  judgment  thereon; 
the  bill  of  exceptions  as  settled  and  allowed  contain- 
ing the  testimony  submitted  at  the  trial  on  which 
said  nonsuit  was  granted;  the  judgment-roll;  peti- 
tion for  writ  of  error;  assignment  of  errors;  order 
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allowing  the  writ  of  error;  the  writ  of  error;  the 
citation;  the  bond,  and  the  certificate  of  the  clerk 
authenticating  the  record. 

THEODORE  A  BELL  and 
MILTON  K.  YOUNG, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  No.  279— Civ.  U.  S.  District  Court 
Southern  District  of  California,  Southern  Division. 
Mary  Murray  et  al.,  Plaintiffs,vs.  Southern  Pacific 
Company,  a  Corporation,  Defendant.  Praecipe  for 
Record  on  Writ  of  Error.  Filed  Nov.  12,  1915. 
Wm.  M.  Van  Dyke,  Clerk.  By  Leslie  S.  Colyer, 
Deputy  Clerk.  Received  copy  of  within  Praecipe 
the  11th  day  of  Nov.  1915,  Henry  T.  Gage  and 
W.  I.  Gilbert,  Attys.  for  Deft.     [118] 


[Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record.] 

In  the  District  Couii  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Southern 
Division. 

No.  279— CIVIL. 

MARY  MURRAY,  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs, 
vs. 
SOUTHERN  PACIFIC   COMPANY,  a   Corpora- 
tion, 

Defendant. 

I.  Wm.  M.  Van  Dyke,  clerk  of  the  District  Court 
of  the  United  States  of  America,  in  and  for  the 
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Southern  District  of  California,  do  hereby  certify 
the  foregoing  one  hundred  and  eighteen  (118)  type- 
written pages,  numbered  from  1  to  118,  inclusive, 
to  be  a  full,  true  and  correct  copy  of  the  Judgment- 
roll,  Bill  of  Exceptions,  Petition  for  Writ  of  Error, 
Assignments  of  Error,  Order  for  Writ  of  Error, 
Bond  on  Writ  of  Error,  and  Praecipe  for  Prepara- 
tion of  Transcript,  in  the  above  and  therein  entitled 
action,  and  that  the  same  toge,ther  constitute  the 
record  in  said  action,  as  specified  in  the  Praecipe 
for  Preparation  of  Transcript  filed  in  my  office  on 
behalf  of  the  plaintiffs  in  error  by  their  attorneys 
of  record. 

I  do  further  certify  that  the  cost  of  the  foregoing 
Transcript  is  $59.70/100,  the  amount  whereof  has 
been  paid  me  by  [119]  Mary  Murray,  and  Lena 
Murray,  a  minor,  by  her  guardian  ad  litem  Mary 
Murray,  plaintiffs  in  error. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  District 
Court  of  the  United  States  of  America,  in  and  for 
the  Southern  District  of  California,  Southern  Divi- 
sion, this  31st  day  of  December,  in  the  year  of  our 
Lord,  one  thousand  nine  hundred  and  fifteen,  and 
of  our  Independence,  the  one  hundred  and  fortieth. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Southern  District  of 
California. 

By  Leslie  S.  Colyer, 

Deputy  Clerk. 

[Ten  Cent  Internal  Revenue  Stamp.  Canceled 
12/31/15.     [L.  ,S.  C]     .[120] 
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[Endorsed]:  No.  2726.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Mary  Mur- 
ray and  Lena  Murray,  a  Minor,  by  Her  Guardian  ad 
Litem,  Mary  Murray,  Plaintiffs  in  Error,  vs.  South- 
ern Pacific  Company,  a  Corporation,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of 
Error  to  the  United  States  District  Court  of  the 
Southern  District  of  California,  Southern  Division. 
Filed  January  4,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Coui-t  of  Appeals, 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 

[Order  Enlarging  Time  to  February  1,  1916,  to  File 
Record  in  U.  S.  Circuit  Court  of  Appeals.] 

In  the   United  States   Circuit   Court   of  Appeals, 
Ninth  Judicial  Circuit. 

MARY  MURRAY  and  LENA  MURRAY,  a  Minor, 
by  Her  Guardian  ad  Litem,  MARY  MUR- 
RAY, 

Plaintiffs  in  Error, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant  in  Eror, 

Good  cause  appearing  therefor,  it  is  hereby 
ordered  that  the  time  heretofore  allowed  said  plain- 
tiffs in  error  to  docket  said  cause  and  file  the  record 
thereof  with  the  clerk  of  the  United  States  Circuit 
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Court  of  Appeals,  for  the  Ninth  Circuit,  be,  and  the 
same  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  first  day  of  February,  1916. 

Dated  at  Los  Angeles,  California,  November  29th, 
1915. 

BLEDSOE, 

Judge. 

[Endorsed]:  No.  2726.  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit.  Mary 
Murray  and  Lena  Murray,  a  Minor,  by  her  Guardian 
ad  Litem,  Mary  Murray,  Plaintiffs  in  Error,  vs. 
Southern  Pacific  Company,  a  Corporation,  Defend- 
ant in  Error.  Order  Extending  Time  to  Docket 
Cause  and  File  Record.  Filed  Dec.  6,  1915.  F.  D. 
Monckton,  Clerk.  Refiled  Jan.  5,  1916.  F.  D. 
Monckton,  Clerk. 


No.  2726. 


IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR   THE   NINTH   CIRCUIT. 


MARY  MURRAY  and  LENA  MUR- 
RAY, a  Minor,  by  her  Guardian  ad 
litem,  MARY  MURRAY, 

Plaintiffs  in  Error, 
VS. 
SOUTHERN  PACIFIC  COMPANY, 
a  Corporation, 

Defendant  in  Error. 


> 


BRIEF  OF  PLAINTIFFS  IN  ERROR 

Upon  Writ  of  Error  to  the  United  States  District  Court 

of  the  Southern  District  of  California, 

Southern  Division. 


Theodore  A.  Bell, 
Milton  K.  Young, 

Attorneys  for  Plaintiffs  in  Error. 


Filed  this day  of  January,  A.  D.  IQlO. 

FRANK  D.  MONCKTON,  Clerk. 
By ,  Deputy  Clerk. 


No.  2726. 


IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR   THE    NINTH    CIRCUIT. 


MARY  MURRAY  and  LENA  MUR- 
RAY, a  Minor,  by  her  Guardian  ad 
litem,  MARY  MURRAY, 

Plaintiffs  in  Error, 
VS. 

SOUTHERN  PACIFIC  COMPANY, 

a  Corporation, 

Defendant  in  Error. 


The  plaintiffs  in  error,  Mary  Murray  and  Lena 
Murray,  commenced  an  action  in  the  Superior  Court 
of  the  County  of  San  Luis  Obispo,  State  of  Califor- 
nia, on  August  II,  1913,  for  the  purpose  of  recover- 
ing damages  against  the  defendant  in  error,  in  the 
sum  of  fifty  thousand  dollars  ($50,000.00)  on  ac- 
count of  the  death  of  Henry  Murray  alleged  to  have 
occurred  on  May  30,  191 3,  by  reason  of  defendant's 
negligence. 

The  cause  was  thereafter  removed  to  the  United 
States  District  Court  of  the  Southern  District  of  Cali- 
fornia, Southern  Division,  and  tried  before  the  court, 
sitting  with  a  jury.     On  May  28,   19 14,  the  jury  re- 


turned  a  verdict  in  favor  of  the  plaintififs  in  the  sum 
of  five  thousand  dollars  ($5,000.00).  Judgment  was 
entered  upon  this  verdict  on  November  30,  1914. 
Thereafter,  the  defendant  in  error  moved  for  a  new 
trial  upon  the  grounds  set  forth  in  its  notice  (pp.  44 
et  seq.,  Transcript  of  Record).  On  September  11, 
1915,  the  Honorable  District  Judge  granted  the  mo- 
tion for  a  new  trial,  and  vacated  and  set  aside  the 
verdict  and  judgment  therein,  before  entered.  The 
plaintiffs  in  error  now  specify  as  error,  upon  which 
they  rely,  the  action  of  the  Honorable  District  Judge 
in  granting  a  new  trial  herein  and  setting  aside  and 
vacating  said  verdict  and  judgment. 

It  was  subsequently  stipulated  between  the  parties 
that  the  cause  should  be  submitted  to  the  District 
Court,  sitting  without  a  jury,  upon  all  of  the  evidence 
taken  at  the  previous  trial,  for  the  purpose  of  per- 
mitting the  defendant  to  move  for  a  non-suit  therein 
(pp.  59  et  seq.,  Trans.). 

On  September  11,  1915,  the  cause  came  on  for  trial, 
and  pursuant  to  said  stipulation,  all  of  the  testimony 
and  evidence  taken  at  the  former  trial  was  submitted 
to  the  court  sitting  without  a  jury,  and  thereupon  the 
defendant  moved  for  a  non-suit  upon  the  grounds  set 
forth  in  defendant's  motion,  which  appears  upon  page 
62  of  the  Transcript.  The  motion  for  a  non-suit  was 
granted  and  judgment  therein  was  entered  in  favor 
of  the  defendant,  and  against  the  plaintiffs,  on  Sep- 
tember II,   191 5   (pp.  63  et  seq.). 

The   plaintiffs  in  error  now  specify  the   following 


additional   errors   upon   which   they   rely,    and   which 
they  intend  to  urge,  to-wit: 

1.  That  the  court  erred  in  granting  defendant's 
motion  for  non-suit,  to  which  ruling  of  the  court 
plaintiffs  by  their  counsel  duly  excepted. 

2.  The  court  erred  in  granting  defendant's  motion 
for  non-suit  because  the  evidence  showed  that  the 
accident  complained  of  was  the  result  of  the  neg- 
ligence of  the  defendant,  and  that  deceased  was  not 
guilty  of  such  contributory  negligence  which,  as  a 
matter  of  law,  would  preclude  the  plaintiffs'  right 
to  recover. 

3.  The  court  erred  in  granting  defendant's  motion 
for  non-suit  because  the  evidence  showed  that  the  ac- 
cident complained  of  was  the  result  of  the  negligence 
of  the  defendant. 

4.  The  court  erred  in  granting,  making,  rendering 
and  entering  a  judgment  of  non-suit  in  said  cause  in 
favor  of  the  defendant  and  against  the  plaintiffs. 

These  errors  were  assigned  in  the  plaintiffs'  assign- 
ments of  error,  found  at  page  109  of  the  Transcript. 

The  testimony  of  Thomas  Moran,  witness  for  the 
plaintiffs  (pp.  69  et  seq.,  Trans.),  shows  that  on  the 
evening  of  May  30,  19 13,  the  witness  and  the  de- 
ceased left  San  Francisco  for  Santa  Margarita,  in 
San  Luis  Obispo  County,  on  one  of  the  regular  pas- 
senger trains  of  the  defendant  corporation.  They 
arrived  at  Santa  Margarita  at  about  eleven  o'clock 
that  night.  While  they  were  seated  near  the  front 
of  the  smoking  car,  the  brakeman,  Edward  Mulville, 


passed  through  the  car,  and  Murray  said,  "I  think  I 
know  that  fellow,  and  I  know  his  father".  After- 
ward Murray  got  up  and  spoke  to  the  brakeman,  and 
later  on,  the  deceased  and  the  brakeman  talked  to- 
gether. Murray  told  the  brakeman  about  his  mission 
to  Santa  Margarita — that  they  were  going  to  stop  at 
the  Santa  Margarita  Hotel.  Neither  the  witness  nor 
the  deceased  had  ever  been  to  Santa  Margarita,  and 
Murray  asked  the  brakeman  where  the  Santa  Mar- 
garita Hotel  was.  Mulville  replied,  "The  Santa 
"  Margarita  Hotel  is  on  the  opposite  side  of  the 
''station;  the  station  is  on  the  left  side  and  the  Santa 
"  Margarita  Hotel  is  on  the  right  side,  and  when  we 
"  get  there  I  will  show  you  where  to  get  of."  As  we 
came  into  Santa  Margarita  the  whistle  blew,  Mul- 
ville came  in  from  the  rear  of  the  smoker  and  called 
and  beckoned  to  Moran  and  Murray  and  said,  "This 
is  where  you  fellows  get  ofif."  They  went  to  the  rear 
end  of  the  smoker,  the  brakeman  leading  the  way,  fol- 
lowed by  Murray  and  the  witness.  The  brakeman 
opened  up  the  gate,  the  trap  and  the  door  on  the 
front  end  of  the  coach  immediately  behind  the  smoker, 
and  pointed  out  and  said,  "There  is  your  hotel  up 
there,"  and  he  left  at  once  and  went  to  the  front  end 
of  the  smoking  car.  Murray  started  down  the  steps 
as  the  train  was  slowing  down — just  gliding  along. 
When  Murray  was  on  the  last  step,  the  witness 
glanced  up  and  saw  the  light  upon  the  ground;  saw 
that  they  were  going  quite  fast.  Murray  made  a 
motion  as  if  to  step  ofif,  and  alight  from  the  train. 
The  witness  called  to  him,  but  it  was  too  late;  he  was 
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over-balanced  and  went  off.  While  Murray  was 
standing  on  the  steps  he  had  a  grip  in  his  left  hand 
and  had  hold  of  the  hand-hold  on  the  right  hand  side 
with  his  right  hand.  As  Murray  went  to  step  off  the 
steps  he  extended  one  foot  and  as  the  witness  called 
to  him,  the  deceased  tried  to  recover  himself,  the  grip 
swung  out  and  his  left  hand  swung  around  and  "he 
went  just  as  quick  as  that  (snapping  fingers)."  His 
back  was  toward  the  engine  when  he  fell.  When 
the  brakeman  pointed  out  to  Murray  and  said,  "There 
is  your  hotel,"  the  witness  was  immediately  back  of 
Murray.  The  brakeman  went  down  the  steps  a  ways 
and  he  had  to  stoop  down  to  point  to  it  (the  hotel) 
when  they  were  coming  into  the  station.  The  wit- 
ness saw  the  lights  but  could  not  distinguish  to  which 
one  the  brakeman  was  pointing.  "It  was  so  dark 
that  you  couldn't  see  a  thing  there.  It  was  very 
dark  excepting  where  the  lights  of  the  train — where 
I  was  the  light  shone  there  from  the  smoker  I  came 
out  of  and  also  the  lights  from  the  coach  behind  was 
showing  through,  and  there  was  a  porter  or  some- 
body standing  just  inside  the  door  of  that  coach, 
and  that  door  was  open.  It  was  too  dark  to  see 
the  ground  immediately  below  the  step.  The  only 
reason  why  I  knew  that  Murray  was  making  a  mis- 
take was  because  I  got  a  glimpse  of  the  ground  from 
the  lights  of  the  car  windows  down  below.  There 
were  street  lights  burning,  either  coal  oil  or  gas 
lights,  but  the  street  was  a  considerable  distance 
from  the  car  tracks.  These  lights  were  very  dim 
and  did  not  flash  on  the  ground,  and  there  was  no 


"  light  immediately  in  front  of  the  steps  when  Mur- 
"  ray  stepped  ofif.  1  immediately  got  ofif  the  train 
"  and  went  back  and  found  Murray  lying  alongside 
"  the  tracks  with  an  awful  hole  in  the  back  of  his 
"  head.     Murray  lived  about  three  hours." 

The  witness  further  testified  (p.  ']i^^  Trans.)  that 
the  doors  on  the  station  side  between  the  smoker  and 
the  first  coach  had  not  been  opened  before  the  train 
came  to  a  standstill. 

Murray  was  a  large  man,  five  feet  eleven  inches 
high,  and  weighed  about  two  hundred  and  thirty 
pounds.  He  was  thirty-eight  years  of  age  and  en- 
joyed first-class  health. 

The  train  was  a  solid  vestibuled  train,  at  least  vesti- 
buled  between  the  smoker  and  the  first  coach.  There 
was  no  platform  provided  for  passengers  where  Mur- 
ray attempted  to  alight. 

On  cross-examination  (p.  75  ei  seq.)  the  witness 
testified  that  the  deceased  did  not  turn  his  back  to 
the  engine  while  he  was  on  the  car.  When  he  went 
out  hanging  on  to  this  thing  (evidently  the  hand-hold 
referred  to  in  his  direct  examination),  it  swung  him 
with  his  back  to  the  engine.  "The  train  was  going 
"  probably  twelve  miles  an  hour.  I  saw  Murray 
"  step  off,  he  stepped  like  he  thought  there  was  an- 
"  other  step  or  the  ground.  He  heard  my  warning 
'*  and  tried  to  recover  himself.  He  tried  his  best  to 
"  recover  himself,  but  he  could  not  get  back.  The 
"  Santa  Margarita  Hotel  is,  I  should  judge,  about  be- 
"  tween  300  and  350  feet — or  perhaps  400  feet  north, 
"  then  west — from  the  line  directly  north — about   150 
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"  or  200  feet.  The  train  traveled  about  350  or  400 
"  feet  after  Murray  stepped  off.  He  could  see  out  if 
"  he  wasn't  trying  see  where  he  was  stepping.  I  don't 
"  know  how  that  looked  to  him  from  that  position,  I 
"  could  not  say  down  there." 

On  redirect  examination,  the  witness  testified  that 
"  Murray  fell  about  opposite  the  hotel — very  nearly 
"  opposite.  We  were  getting  ofif  opposite  the  hotel 
"  because  that  is  why  we  were  directed  to  get  ofif  by 
"  the  brakeman.  That  is  the  reason  we  went  off  that 
"  way,  was  to  get  to  the  hotel.  We  went  out  there 
"  because   of  the  language  and  actions   of  the  brake- 

man. 

On  pages  78  and  79,  Trans.,  the  witness  further  tes- 
tified: "As  I  say,  wt  had  never  been  in  the  town  be- 
"  fore,  neither  one  of  us,  and  the  brakeman  had  of- 
"  fered  to  show  us  where  to  get  off,  and  whether  you 
"  want  to  put  it  for  saving  time,  or  whatever  the  mo- 
"  tive  was,  it  doesn't  make  any  difference  to  me. 
"  That  was  where  we  were  to  get  off  and  go  to  the 
"  hotel." 

"The  Court:  The  question  is  not  whether  it 
"makes  any  difference  to  you;  the  question  is  what 
"  was  your  reason  for  getting  off  at  that  particular 
"  place? 

"A.  Because  we  were  directed  to  do  so  by  the 
"  brakeman. 

"Q.      (By  Mr.  Bell)  :     Was  that  the  only  reason? 

"A.     Yes." 

The  plaintiffs  Mary  Murray  and  Lena  Murray 
gave   testimony  on   their  own   behalf,   which   appears 
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on  pages  83  et  seq.,  but  this  testimony  related  to  the 
business  earnings  of  the  deceased,  his  treatment  of  his 
family,  etc.,  and  neither  of  these  witnesses  testified  to 
any  of  the  immediate  circumstances  attending  the 
death  of  the  deceased. 

Edward  Mulville,  the  brakeman,  was  called  as  a 
witness  for  the  defendant.  He  testified  that  as  the 
train  was  going  into  Santa  Margarita,  after  the 
whistle  had  been  sounded  by  the  engineer,  he  went 
through  the  chair  car  and  twice  announced  the  sta- 
tion, came  out  of  the  chair  car,  opened  the  vestibule  on 
the  station  side,  went  into  the  smoker  and  called  out 
"Next  station  is  Santa  Margarita",  advanced  to  the 
middle  of  the  car,  called  out  "Santa  Margarita"  again, 
his  intention  being  to  go  to  the  forward  part  of  the 
smoking  car.  Mr.  Murray  was  standing  clear  of  the 
aisle,  in  the  center  of  the  car,  on  the  right-hand  side, 
and  he  said  "Good  night,  Ed".  The  witness  said, 
"Here,  this  is  where  you  get  ofif;  you  can  get  out  here 
in  the  morning  on  train  231  at  7:28".  (P.  86,  Trans.) 
The  witness  further  testified  that  Murray  sometime 
previous  had  asked  him,  "Where  is  the  Santa  Mar- 
garita Hotel?"  and  that  the  witness  had  replied,  "The 
Santa  Margarita  Hotel  is  on  this  side  and  the  station 
is  on  this".  The  brakeman  further  stated  (P.  87, 
Trans.),  that  he  said  to  Murray,  "Now  you  will  have 
to  wait  because  we  stop  here  a  little  while,  say  about 
ten  minutes,  and  we  take  water  and  also  pick  up  a 
helper."  And  Murray  said,  "Well,  can't  you  let  me 
over  there  right  away?"  To  which  the  witness  had  re- 
plied, "No,  the  station  is  on  that  side,  and  that  is  the 


side  you  will  have  to  alight  on."  But  later  on,  ac- 
cording to  the  witness,  he  said  to  Murray,  "Here,  I 
will  tell  you  what  I  will  do.  At  this  station,  on  ac- 
count of  picking  up  a  helper,  I  will  open  the  trap  and 
then  when  the  train  stops  you  can  cross  over,  and 
when  it  does  stop  it  will  be  almost  directly  opposite 
the  hotel."  Further  testifying,  the  witness  declared 
that  he  went  back  and  opened  the  vestibule  and  while 
he  was  standing  there,  Mr.  Murray  came  along,  that 
he,  the  brakeman,  opened  the  vestibule  but  that  he 
did  not  point  out  the  hotel;  that  he  said  "Do  you  see 
the  lights  over  there?  That  is  Santa  Margarita"; 
that  there  were  three  passengers  to  get  off  at  that 
point,  and  that  one  of  them  was  in  the  front  car — the 
smoking  car;  that  the  witness  looked  forward  and  the 
man  was  reclining  in  his  seat  as  though  he  had  gone 
to  sleep;  that  the  witness  went  up  to  the  passenger  and 
called  out  "Santa  Margarita";  that  then  he  turned  his 
head  and  looked  back  and  saw  Mr.  Moran  standing  in 
the  vestibule — not  in  the  vestibule,  but  clear  of  the 
vestibule,  inside  of  the  car,  close  to  the  door;  that  the 
witness  then  opened  the  vestibule  door  on  the  station 
side,  and  just  as  he  got  the  vestibule  open  the  train 
came  to  a  standstill,  and  he  looked  back  and  Mr.  Mur- 
ray was  still  on  the  inside  of  the  car^  and  at  no  time 
was  he  out  in  the  vestibule  while  he  had  any  kind  of 
conversation;  that  the  next  time  he  saw  Moran  and 
his  friend  they  were  standing  on  the  end  of  the  smoker, 
Murray  leaning  up  against  the  open  door  of  the 
smoker  and  Moran  standing  opposite;  that  both  were 
inside  of  the  car;  that  the  witness  opened  the  vestibule 
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door  for  the  purpose  of  going  over  and  getting  a 
helper;  not  so  much  for  getting  ofif  there,  but  for  get- 
ting on  after  he  had  coupled  the  helper  on;  that  his 
reason  for  opening  the  door  (opposite  the  station)  was 
because  he  frequently  rode  the  tender  out  of  the  sta- 
tion, and  "then  the  speed  is  picking  up  1  drop 
off  the  train  and  catch  that  side",  boarding  the  train 
while  it  is  in  motion. 

This  witness  testified  (p.  90,  Trans.)  that  he  did 
not  suggest  or  invite  Mr.  Murray  to  alight  on  the 
right-hand  side  of  the  train;  that  he  had  advised  him 
that  the  vestibule  doors  would  be  opened  on  the  sta- 
tion side,  and  that  he  did  open  these  doors  on  the  sta- 
tion side. 

On  cross-examination  (pp.  ()o  et  seq.,  Tra.ns.)  the  wit- 
ness testified  that  he  opened  the  vestibule  doors  on  the 
rear  of  the  smoking  car,  on  the  station  side  going  into 
Santa  Margarita  station  before  the  train  arrived  at 
the  station;  that  the  vestibule  doors  on  the  station  side 
were  open  before  he  saw  Murray,  and  before  he  an- 
nounced "Santa  Margarita"  in  the  smoking  car;  that 
the  train  was  still  in  motion  preparatory  to  making 
the  station  stop,  going  about  twelve  miles  an  hour; 
that  afterward  he  opened  the  vestibule  doors  on  the 
right-hand  side  toward  the  hotel  when  he  saw  he 
couldn't  make  the  smoker;  that  when  he  opened  the 
vestibule  on  the  hotel  side,  they  were  not  going  twelve 
miles  an  hour;  that  he  had  already  opened  the  vesti- 
bule on  the  station  side  before  he  opened  them  on  the 
other  side;  that  after  opening  the  vestibule  doors  on 
the  station  side,  he  went  into  the  smoker  to  announce  the 
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station;  that  Murray  was  already  standing  and  Moran 
was  sitting  on  the  left-hand  side  and  he  immediately 
got  up  and  got  his  suitcase;  that  the  witness  went 
right  up  in  the  middle  of  the  car  and  called  again, 
and  was  talking  with  Mr.  Murray;  that  he  then  went 
back  again  and  when  he  saw  that  he  couldn't  make  the 
head  end  because  they  were  going  too  slow,  he  went 
on  back;  that  Moran  and  Murray  did  not  follow  him 
directly;  that  he  opened  the  vestibule  doors  on  the 
hotel  side  when  Murray  came  up  there,  and  the  wit- 
ness said  to  him,  "See  the  lights  over  there?  That  is 
Santa  Margarita";  that  it  took  about  twenty  seconds, 
or  something  like  that,  to  open  the  vestibule  doors  on 
the  hotel  side;  that  Murray  wasn't  close  to  him — he 
was  standing  right  inside  of  the  car;  that  Murray 
didn't  come  out  on  the  platform  at  all;  that  neither 
Murray  nor  Moran  came  out  on  the  platform  when 
the  witness  opened  the  doors;  that  the  train  was  going 
about  twelve  miles  an  hour  when  he  opened  the  vesti- 
bule doors  on  the  station  side. 

"Q.  Were  you  not  violating  Rule  No.  837  when 
"  you  opened  those  vestibule  doors  before  the  train 
"  came  to  a  standstill?" 

"A.  We  were  all  inside  the  station  limits.  I  was 
"  not  violating  the  rule.  1  can  recite  it — that  trap- 
"  doors  inside  those  vestibules  must  be  kept  closed 
"  while  the  train  is  in  motion.  I  opened  those  vesti- 
"  bule  doors  on  the  station  side  while  the  train  was 
"  going  about  twelve  miles  an  hour  and  they  were 
"  open  until  the  train  came  to  a  standstill  at  the  sta- 
"  tion." 
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The  witness  further  testified  that  he  was  a  witness 
before  the  coroner's  inquest  upon  the  body  of  the  de- 
ceased; that  he  had  testified  that  there  was  but  one 
vestibule  door  open  on  the  opposite  side  and  three  on 
the  station  side;  that  he  did  not  open  the  vestibule  on 
the  opposite  side  of  the  train  on  the  front  end  of  the 
smoker. 

The  following  portion  of  the  testimony  given  by  the 
witness  before  the  coroner  was  read  to  him,  as  follows: 

"Q.  'A.  Yes,  sir,  I  looked  out  first,  it  is  a  passing 
"  track  there  and  I  looked  out  to  make  sure.  Q.  Do 
"you  know,  Mr.  Mulville,  whether  there  were  any 
"  other  of  the  vestibule  doors  on  that  train  open,  on 
"  that  side  of  the  train?  A.  There  was  one  on  the 
"  head  end  of  the  smoker,  just  as  we  got  into  Santa 
"  Margarita.  I  opened  it  to  get  ofif  on  that  side  to  get 
"  the  helper  in.'  Did  you  so  testify?  A.  No  sir,  I 
"  did  not." 

"Q.  I  will  read  a  little  further:  'Q.  In  other 
"  words,  merely  two  vestibule  doors,  one  on  the  front 
"  and  one  on  the  rear  end  of  the  smoker  were  the  only 
"  vestibule  doors  that  were  open  on  the  side  opposite 
"  from  the  depot  at  Santa  Margarita?  A.  Yes,  that 
"  is,  on  the  engineer's  side.  Q.  That  was  done  at 
"  Mr.  Murray's  request — as  a  matter  of  accommoda- 
"  tion  to  Mr.  Murray?  A.  At  his  request  and  as  a 
"  matter  of  accommodation." 

(By  Mr.  Bell):  "Q.  Now,  Task  you,  did  you 
"  open  that  vestibule  door  at  the  rear  end  of  that 
"  smoker,  on  the  wrong  side  of  the  train,  for  your 
"  own  accommodation,  or  for  the  accommodation  of 
"  Henry  Murray?" 
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"A.     For  my  own  accommodation." 

"Q.  Why  did  you  testify  then,  at  the  coroner's  in- 
quest if  you  did  testify — ?" 

"A.  I  will  say  candidly  that  I  don't  remember  tes- 
tifying to  that  question.  I  don't  remember  the  ques- 
tion being  asked  or  answering  it.  And  furthermore, 
regarding  the  question  of  Mr.  Kaetzel,  I  don't  re- 
member him  asking  that  question.  It  was  the  coro- 
ner asked  it.  He  says,  'Were  there  any  other  doors 
open  on  the  opposite  side?'  I  says,  'No,  sir.'  Then 
he  says,  'There  was  but  one  door  open  on  that  side?' 
I  says,  'Yes,  sir.'  " 

(By  Mr.  Bell)  (p.  94,  Trans.)  :  "I  will  ask  you  if 
you  didn't  testify  as  follows:" 

"Q.  'The  vestibule  doors  of  the  rear  cars?  A.  Yes, 
sir,  that  was  done  after  we  left  the  west  switch. 
Q.  You  do  that  as  you  are  coming  into  the  station? 
A.  Yes,  I  was  doing  it  as  we — were  coming  into 
Santa  Margarita.  When  I  met  Mr.  Murray  in  the 
smoker,  I  was  pressed  for  time  to  get  to  the  head  end 
and  I  went  right  back  and  done  it,  and  the  last  I 
see  of  him  he  was  standing  in  the  door  of  the  smoker 
at  the  rear  end,  and  I  had  to  squeeze  myself  by,  he 
was  a  man  of  large  proportions  and  I  was  going  to 
say  something  in  a  joshing  manner,  but  I  left  him 
there,  I  didn't  have  time  to  talk.  Q.  The  right-of- 
way  was  clear?  A.  Yes,  sir,  I  looked  out  at  first,  it 
is  a  passing  track  there  and  I  looked  out  to  make 
sure.'  " 

(Mr.  Bell)  :  "Q.  Was  there  a  passing  track  there 
"where  Mr.  Murray  got  of¥?" 


"A.  There  is  a  siding  there  on  that  side;  the  siding 
is  on  that  side.  I  looked  out  there  to  make  sure  that 
there  was  no  train  in  there  because  after  telling  him 
the  conditions  that  1  was  working  under  there,  I 
told  him  he  could  get  off — after  telling  him  he 
would  have  to  get  off  at  the  station  side,  that  he 
could  cross  over,  if  there  was  a  train  there  I  could 
have  told  him  there  was  one  there,  and  he  would 
have  to  wait  anyway.  I  looked  out  to  see  if  the 
track  was  clear,  on  my  own  account  *  *  *  I 
looked  out  partly  for  Mr.  Murray.  If  there  was  a 
train  there  I  could  have  told  him.  I  told  him  when 
the  train  stopped  the  rear  end  of  the  smoking  car 
would  be  almost  directly  in  front  of  the  hotel.  *  *  * 
I  did  not  tell  him  anything  about  crossing  over  the 
right-of-way;  I  said  he  could  go  over  right  away 
without  having  to  wait.  *  *  *  I  didn't  know 
when  I  left  him  that  he  was  going  to  get  off  on 
that  side;  to  all  intents  and  purposes  he  looked  as 
if  he  was  going  to  get  off  on  the  station  side.  *  *  * 
I  told  him  that  after  the  train  came  to  a  stop,  he 
could  cross  over  from  one  side  of  the  train  to  the 
other  through  the  vestibule.  I  did  not  tell  him  that 
I  had  to  open  up  that  vestibule  to  get  back  onto  the 
train.  I  says,  'Here,  on  account  of  picking  up  a 
helper  I  will  open  the  vestibule  on  that  side.'  I 
told  him  that  just  as  a  matter  of  accommodation,  so 
that  while  we  were  standing  there  he  could  cross 
over  and  go  to  the  hotel." 
On  redirect  examination,  the  witness  testified  as  fol- 
lows  (p.   loo,  Trans.)  : 
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"Murray  was  picked  up  about  300  feet  from  where 
"  the  car  stopped — about  four  cars.  Murray  was  per- 
"  fectly  sober.  When  the  vestibule  door  on  the  station 
"  side  was  opened,  the  train  was  going  about  twelve 
"miles  an  hour;  when  the  vestibule  on  the  opposite 
"  side  was  opened  about  seven  or  eight  miles." 

A.  B.  Spear,  the  conductor,  was  called  as  a  witness 
for  the  plaintiffs  in  rebuttal,  and  testified  as  follows 
(pp.  100  et  seq.,  Trans.)  : 

"I  do  not  recall  having  had  any  conversation  with 
"  the  brakeman  as  to  why  he  had  opened  the  vestibule 
"  door  on  the  opposite  side  of  the  train." 

(At  the  request  of  Mr.  Bell,  witness  examines  the 
transcript  of  testimony  given  by  him  before  the  coro- 
ner at  the  inquest.) 

"Q.  Let  me  read  it  to  you  now:  'Q.  I  would  just 
"  like  to  ask  you  what  the  regulations  or  rules  of  the 
"  company  are  as  regards  opening  the  vestibule  doors 
"  as  applying  to  the  Santa  Margarita  station.  A.  It 
"  is  customary  for  passengers  to  detrain  at  the  station 
"  side  there  as  other  places,  there  is  a  positive  injunc- 
"  tion  against  opening  the  vestibule  doors  opposite  the 
"  station  on  double  track.'   You  so  testified,  did  you?" 

"A.     Yes." 

"Q.  And  that  is  correct,  the  matter  you  testi- 
"  fied  to?" 

"A.     Yes." 

"Q.     'Is  there  a  double  track  at  Santa  Margarita?'  " 

"A.  'No,  perfectly  clear,  that  is,  no  side  track 
"  close  to  the  track  there.'    Q.    Is  that  a  fact?" 

"A.     Yes,  sir." 
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"Q.  'Q.  Then  what  would  be  your  understanding 
that  this  positive  rule  forbidding  the  opening  of  ves- 
tibule doors  on  a  side  opposite  the  depot  would  ap- 
ply to  Santa  Margarita?  A.  We,  no,  I  don't  think 
so;  in  the  case  of  this  man,  as  I  hear  the  brakeman 
say,  it  was  an  accommodation  for  the  passenger  who 
wished  to  go  to  the  hotel,  we  were  delayed  there  for 
five  minutes  always  and  sometimes  longer,  and  he 
was  expected  to  cross  over  there,  or  leave  from  that 
side  of  the  train  after  the  train  had  stopped.'  Now, 
does  that  refresh  your  recollection?" 

"A.     Well,  I  suppose  I  testified  to  that." 

"Q.  Did  you  hear  the  brakeman  say  why  he  had 
opened  that  vestibule  door?" 

"A.  Well,  that  particular  one  being  near  or  op- 
posite the  hotel  would  allow  the  passenger  to  cross 
over  after  the  train  had  stopped,  I  think,  as  I  under- 
stood it  at  that  time.  This  was  done  to  allow  him  to 
cross  over,  but  not  to  get  ofT.  He  could  get  ofif  at 
the  station  after  the  train  had  stopped,  and  then  go 
on  back  through  two  vestibule  doors  and  across  the 
platform  and  then  over  to  the  hotel.  He  would 
have  either  to  go  around  the  end  of  the  train  to  the 
hotel  or  while  the  train  was  standing  still  he  could 
cross  through.  I  gave  no  one  permission  to  cross 
over  that  train  while  it  was  in  motion,  or  to  alight." 

"Q.  I  will  ask  you  if  you  didn't  testify  as  follows: 
Q.  'Who  gives  the  brakeman  instructions  regarding 
which  side  of  the  train  they  shall  open  the  vestibule 
doors?  A.  There  are  no  instructions.  Q.  There 
is  a  regular  set  of  rules  governing  these  things?" 
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"A.     There  is  a  custom  and  rules  covering  that." 

"Q.  They  are  supposed  to  be  familiar  with  them? 
"  A.  Yes.  *Q.  Would  you  understand,  then,  when 
''  Mr.  Mulville  opened  this  door,  the  vestibule  door  on 
"  the  side  of  the  train  opposite  from  the  depot  to  per- 
"  mit  this  passenger  to  alight  on  that  side,  that  he  was 
"  violating  a  rule  of  the  company?'  I  call  your  atten- 
"  tion  to  that  question  asked  you  by  the  coroner.  'A. 
"  Well,  if  the  passenger  was  not  to  alight  until  the 
"  train  had  come  to  a  stop  I  think  it  would  be  per- 
"  fectly  safe.'     Did  you  so  testify?" 

"A.  I  suppose  I  did.  A  conductor  is  required  to 
"  give  no  instructions  in  a  case  as  to  how  those  things 
"  are  to  be  done." 

"Q.  1  asked  you  if  you  didn't  testify  as  follows,  and 
"  if  that  doesn't  correctly  state  the  fact.  'Q.  Would 
"  you  understand  then  when  Mr.  Mulville  opened  this 
"  door,  the  vestibule  door  on  the  side  of  the  train  op- 
"  posite  from  the  depot  to  permit  this  passenger  to 
"  alight  on  that  side,  that  he  was  violating  a  rule  of 
"  the  company?  A.  Well,  if  the  passenger  was  not  to 
"  alight  until  the  train  had  come  to  a  stop,  I  think  it 
"  would  be  perfectly  safe.'  " 

"Q.     You  so  testified,  did  you  not?" 

"A.  Yes,  sir,  I  guess  I  did,  and  I  intended  to  tes- 
"  tify  to  the  truth  when  I  so  testified." 

It  was  upon  this  state  of  the  evidence  that  the  mo- 
tion for  a  non-suit  was  granted.  It  has  been  fre- 
quently said  that  a  motion  for  a  non-suit  is  in  the  na- 
ture of  a  demurrer  to  the  evidence.     The  same  rule 
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applies  upon  such  a  motion,  to  the  court,  sitting  with- 
out a  jury,  as  in  a  case  where  the  evidence  is  to  be 
weighed  and  construed  by  a  jury.  Can  it  be  said  upon 
a  perusal  of  the  testimony  in  this  case  that  there  was 
not  sufficient  evidence  to  require  its  submission  to  a 
jury? 

As  hereinbefore  pointed  out,  a  non-suit  can  be 
granted  only  when  it  can  be  said,  as  a  matter  of  law, 
that  there  is  no  substantial  evidence  to  support  the 
plaintiffs'  case,  that  only  one  inference  can  be  drawn 
from  the  evidence,  and  that  resolving  all  conflicts  in 
favor  of  the  plaintiffs  and  resolving  every  doubt 
against  the  defendant,  the  cause  should  not  be  heard 
and  determined  by  a  jury. 

There  is  nothing  in  the  testimony  of  the  witness 
Moran  to  discredit  him,  and  even  had  there  been  any 
inconsistencies  in  his  testimony,  these  inconsistencies 
could  not  be  considered  upon  the  motion  for  a  non- 
suit; and  further,  if  it  appeared  that  the  witness  Mul- 
ville  gave  testimony  in  contradiction  of  the  evidence 
given  by  Moran,  this  could  not  be  considered  upon 
such  a  motion,  but  would  have  to  be  submitted  to  a 
jury  for  the  purpose  of  permitting  the  jurors  to  deter- 
mine which  of  the  witnesses  should  be  given  credence. 

The  record  discloses  that  the  deceased  was  unfa- 
miliar v/ith  the  station  and  town  of  Santa  Margarita. 
He  reached  there  at  about  eleven  o'clock  on  a  very 
dark  night.  The  brakeman  volunteered  to  open  the 
vestibule  doors  on  the  side  of  the  train  opposite  from 
the  station  where  there  were  neither  lights  nor  plat- 
form   for   the   accommodation    and    protection    of    the 
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passengers.  As  the  train  approached  the  station,  trav- 
eling at  the  rate  of  about  seven  or  eight  miles  per 
hour,  according  to  the  statement  of  the  brakeman  and 
the  allegation  of  the  answer  in  this  case,  the  brakeman 
led  the  way  to  the  vestibule  between  the  smoking  car 
and  the  first  coach.  He  proceeded  to  open  the  trap, 
stood  upon  one  of  the  steps  and  bending  over  pointed 
out  to  Murray,  who  was  immediately  behind  him  and 
carrying  a  suitcase,  certain  lights,  saying,  "There  is 
your  hotel  up  there."  He  had  previously  told  Mur- 
ray that  they  would  stop  opposite  the  hotel.  The  evi- 
dence shows  that  Murray's  body  was  found  just  about 
opposite  the  hotel.  It  is  only  fair  to  assume,  and  cer- 
tainly a  jury  would  be  entitled  to  draw  this  inference, 
from  the  testimony  in  the  case,  that  Murray,  having 
been  shown  the  hotel  by  the  brakeman,  and  having 
been  told  that  the  train  would  stop  opposite  the  hotel, 
and  being  about  opposite  the  hotel  when  he  attempted 
to  alight,  actually  believed  that  the  train  had  come  to 
a  standstill  when  he  descended  the  steps.  It  was  a 
very  dark  night;  there  was  no  light  on  the  ground  im- 
mediately below  the  car  steps.  The  witness  Moran 
testified  that  he  discovered  that  the  train  was  still  in 
motion  only  by  observing  the  bar  of  light  shining  from 
the  car  windows  out  upon  the  ground  some  distance 
beyond  the  train,  and  it  is  only  fair  to  assume,  at  least 
this  was  another  inference  which  a  jury  had  the  right 
to  draw  from  the  evidence,  that  Murray,  in  descend- 
ing the  steps,  with  a  suitcase  in  his  left  hand,  and  hold- 
ing on  with  his  right  hand,  was  looking  down  at  the 
steps  which  he  was  descending;  this  is  what  a  man  of 
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ordinary  prudence  would  do  under  the  circumstances, 
and  therefore  if  Murray  was  looking  down  at  the 
steps,  he  would  not  have  seen  the  light  shining  out 
upon  the  ground  beyond,  and  would  therefore  not 
have  had  the  same  means  of  knowing  that  the  train 
was  in  motion,  that  his  companion  had.  The  only 
conclusion  that  could  be  drawn  from  the  evidence 
was,  that  Murray  was  invited  by  the  words  and  ac- 
tions of  the  brakeman  to  attempt  to  alight  at  the  time 
and  place  that  he  did,  or,  at  least,  invited  to  descend 
the  steps  preparatory  to  his  getting  off.  The  evidence 
is  not  clear  as  to  whether  he  stepped  off  the  train  or 
fell  off,  whether  he  reached  the  lower  step  and  lost 
his  balance  by  reason  of  the  train's  motion,  or  whether, 
hearing  the  warning  from  his  friend,  at  the  instant  of 
attempting  to  step  off  the  train,  he  lost  his  balance  and 
fell  to  the  ground.  These  were  questions  of  fact  to  be 
determined  by  a  jury  like  any  other  facts  in  doubt  or 
in  dispute.  The  honorable  trial  court  would  not  be 
justified  in  taking  these  questions  of  fact,  from  which 
different  inferences  might  be  drawn,  out  of  the  hands 
of  a  jury,  because  it  could  not  be  said  that  only  one 
inference,  /.  e.,  that  of  contributory  negligence,  could 
be  drawn  from  the  testimony. 

The  vv^itness  Mulville  discredited  himself,  not  only 
by  testifying  differently  from  what  he  had  testified 
to  at  the  coroner's  inquest,  but  according  to  his  testi- 
mony, the  train  was  at  a  standstill  before  Murray  at- 
tempted to  alight.  On  page  88  of  the  transcript,  this 
witness  states  "When  I  went  and  opened  the  vestibule 
"  door  on  the  station  side,  and  just  as  I  got  the  vesti- 
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"  bule  opened,  the  train  came  to  a  standstill,  and  I 
"  looked  back  and  Mr.  Murray  was  still  on  the  inside 
"  of  the  car."  The  testimony  of  this  witness  also 
shows  that  he  was  violating  rule  No.  837  of  the  de- 
fendant corporation  which  provides  that  trap-doors 
inside  the  vestibule  must  be  kept  closed  while  the 
train  is  in  motion.  At  the  coroner's  inquest,  this  wit- 
ness testified  that  he  had  opened  the  door  on  the 
front  end  of  the  smoker  on  the  side  opposite  from 
the  station;  while  at  the  trial  of  this  cause,  he  gave 
as  an  excuse  for  opening  the  vestibule  doors,  where 
^'furray  alighted,  that  he  did  not  have  time  to  make 
the  front  end  of  the  smoker.  If  the  latter  statement 
be  true  then  the  train  was  going  so  slowly  that  he  did 
not  have  time  to  go  to  the  front  end  of  the  smoker, 
oj)e!i  the  door  on  the  opposite  side  from  the  station, 
but  took  the  shorter  route  to  the  vestibule  doors  at 
the  rear  of  the  smoker.  The  jury  undoubtedly  gave 
very  little  credence  to  Mulville's  testimony.  He 
denied  that  he  had  opened  the  door  for  the  purpose 
of  letting  Murray  off  on  that  side  of  the  train,  while 
at  the  coroner's  inquest  he  stated  that  he  opened  the 
door  for  Murray's  accommodation.  Conductor  Spear 
also  testified  that  he  heard  the  brakeman  say  that  it 
was  an  accommodation  for  a  passenger  that  caused 
him  to  open  the  vestibule  door  on  the  opposite  side 
of  the  station. 

In  passing  upon  the  correctness  of  the  judgment 
on  non-suit  in  this  case,  this  court  may  consider  only 
the  evidence  submitted  by  plaintiff.     The  whole  and 
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every  part  of  it  is  deemed  to  be  true.  The  simple 
question  is,  does  it  sustain  the  cause  of  action? 

The  honorable  trial  judge  could  have  granted  the 
non-suit  only  upon  the  theory  (i)  that  the  plaintiff 
had  failed  to  prove  any  negligence  upon  the  part  of 
the  defendant,  or  (2)  if  there  was  proof  of  defend- 
ant's negligence  that  the  deceased  was  guilty  of  such 
contributory  negligence  as  would  bar  recovery  by  his 
surviving  wife  and  child.  The  question  of  defend- 
ant's negligence  and  the  alleged  contributory  negli- 
gence of  the  deceased  are  so  intimately  connected  that 
both  may  be  discussed  together,  not  only  as  to  the 
facts  given  in  evidence,  but  as  well  as  to  the  well- 
defined  principles  of  law  applicable  thereto. 

The  statutory  law  of  the  State  of  California  gov- 
erning non-suits  should  -  be  followed  in  this  case 
{Connecticut  Fire  Ins.  Co.  vs.  Manning,  C.  C.  A.  177 
Fed.  893)  ;  but  it  has  been  said  that  the  federal  courts 
are  not  bound  by  the  decisions  of  the  state  courts  with 
respect  to  negligence  of  common  carriers  (Myrick  vs. 
Michigan  Central  R.  Co.,  107  U.  S.  1021),  or  with 
respect  to  contributory  negligence  {Indiana  St.  A.  R. 
Co.  vs.  Horst,  93  U.  S.  291  ;  No.  Pac.  R.  Co.  vs. 
Mares,  123  U.  S.  710).  But  inasmuch  as  the  deci- 
sions of  the  state  and  federal  courts  are  in  practical 
harmony  upon  the  subjects  of  non-suits,  negligence 
of  carriers  and  contributory  negligence  upon  the  part 
of  passengers  attempting  to  alight  from  moving  trains, 
we  may  resort  to  both  state  and  federal  decisions  for 
a  solution  of  the  legal  questions  arising  herein: 
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"An  action  may  be  dismissed,  or  a  judgment 
of  non-suit  entered,  in  the  following  cases: 

"(5)  By  the  court,  upon  motion  of  the  de- 
fendant, when  upon  the  trial  the  plaintiff  fails  to 
prove  a  sufficient  case  for  the  jury."  Sec.  581, 
C.  C.  P. 

"A  motion  for  a  non-suit  may  not  be  granted 
if  jhere  be  any  evidence  tending  to  sustain  the 
plaintifif's  cause  of  action." 

Donovan  vs.   Kemper,  26   Cal.   App.   352,    146 
Pac.  1044. 

The  motion  for  non-suit  admits  the  truth  of  plain- 
tifif's evidence  and  every  inference  of  fact  that  can 
be  legitimately  drawn  therefrom,  and  upon  such  mo- 
tion the  evidence  should  be  interpreted  most  strongly 
against  the  defendant. 

O'Connor   vs.    Mennie,    (Cal.    Sup.    Ct.),    146 

Pac.  674; 
Hoff  vs.  L.  A.  etc.  Co.,  158  Cal.  596. 

On  a  motion  for  a  non-suit  every  favorable  infer- 
ence fairly  deducible,  and  every  favorable  presump- 
tion fairly  arising  from  the  evidence  produced,  must 
be  considered  as  facts  in  favor  of  the  plaintiffs. 
Where  the  evidence  is  fairly  susceptible  of  two  con- 
structions, or  if  any  of  the  several  inferences  may  rea- 
sonably be  made,  the  court  must  take  the  view  most 
favorable  to  the  plaintififs.  All  the  evidence  in 
favor  of  the  plaintiffs  must  be  taken  as  true  and  if 
contradictory  evidence  has  been  given,  it  must  be  dis- 
regarded, if  there  is  any  substantial  evidence  tend- 
ing  to    prove    all    the    facts    necessary    to    sustain    the 
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cause  of  action,  they  are  entitled  to  have  the  case  go 
to  the  jury  for  a  verdict  on  the  merits. 

Estate  of  Arnold,  147  Cal.  583; 
Boyle  vs.   Coast  Improvement  Co.,   Cal.   App. 
151  Pac.  25. 

If  but  one  conclusion  can  reasonably  be^reached 
from  the  evidence,  it  is  a  question  of  law  for  the 
court,  but  if  one  sensible  and  impartial  man  might 
decide  that  the  plaintiff  had  exercised  ordinary  care, 
and  another  equally  sensible  and  impartial  man  that 
he  had  not  exercised  such  care,  it  must  be  left  to  the 
jury. 

Jacobson  vs.  Oakland  Meat  &  Packing  Co., 
161  Cal.  425  (Ann.  Cas.  1913b,  1194;  119 
Pac  653); 

Herbert  vs.  S.  P.  Co.,  121  Cal.  227. 

If  there  is  some  evidence  introduced  on  behalf  of 
the  plaintiff,  showing  that  the  deceased  was  not  guilty 
of  that  degree  of  contributory  negligence  to  which 
the  cause  of  his  injury  might  directly  or  proximately 
be  imputed,  then  the  question  presented  is  one  of  fact 
and  for  the  solution  of  the  jury. 

Payne  vs.  Oakland  Traction  Co.,  15  Cal.  App. 
127,  113  Pac.  1074. 

To  the  same  effect  are: 

Burr  vs.  U.  R.  R.  of  S.  F.,  163  Cal.  663,   126 

Pac.  873; 
Christensen  Lumber  Co.  vs.   Buckley,    17   Cal. 

App.  37,  118  Pac.  466; 
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Mitchell   vs.    Brown,    i8    Cal.    App.    117,    122 

Pac.  426; 
Davis  vs.  Crump,   162  Cal.  513; 
Lawyer  vs.  L.  A.  Pac.  Co.,  161  Cal.  53; 
Z/^^^-//  vs.  .S.  P.   Co.,   160  Cal.   237,  38  Cyc. 

1558. 

The  rule  has  been  declared  with  great  clearness  by 
Mr.  Justice  Henshaw  in  Zibbell  vs.  Southern  Pacific 
Co.,  160  Cal.  237: 

"Whether  or  not  a  plaintiff  has  been  guilty  of 
contributory  negligence  is  similar  to  the  question 
whether  or  not  the  evidence  in  a  criminal  case 
is  sufficient  to  sustain  a  verdict  of  guilty.  It  is 
usually  a  question  of  fact.  It  is  a  question  of  law 
only  when  the  evidence  is  of  such  a  character 
that  it  will  support  no  other  legitimate  inference 
than  that  in  the  one  case  the  plaintiff  was  guilty 
of  contributory  negligence;  in  the  other  case,  that 
there  was  not  sufficient  evidence  to  sustain  the 
verdict.  But  even  in  such  cases,  while  the  ques- 
tions is  said,  and  properly  said,  to  be  one  of  law, 
it  is  never  a  question  of  pure  law.  The  real  de- 
cision of  the  question  by  the  court  is  a  decision  of 
fact.  When  the  evidence  is  such  that  the  court 
is  impelled  to  say  that  it  is  not  in  conflict  on  the 
facts,  and  that  from  those  facts  reasonable  men 
can  draw  but  one  inference,  and  that  an  infer- 
ence pointing  unerringly  to  the  negligence  of  the 
plaintiff  contributing  to  his  own  injury,  then,  and 
only  then,  does  the  law  step  in  and  forbid  plain- 
tiff a  recovery.  It  must  follow,  therefore,  that 
cases  from  other  jurisdictions  can  be  of  value  to 
such  a  consideration  only  when  one  may  be  found 
which  parallels  in  all  its  essential  features  the 
case  under  consideration.  This,  in  the  nature  of 
things,  can  never,  or  rarely,  happen.  And,  even 
if  such   a  case  be   found,   it  cannot  in   any  true 
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sense  be  said  to  settle  the  law.  *  *  *  The 
law  of  this  State  is  so  well  settled  that  it  may  be 
briefly  summarized.  Contributory  negligence  is 
a  defense,  the  burden  of  proving  which  rests 
upon  defendant.  (Schneider  v.  Market  St.  Ry. 
Co.,  134  Cal.  482;  Hutson  v.  Southern  California 
Ry.  Co.,  150  Cal.  701.)  *  *  *  It  is  incum- 
bent upon  the  defendant  to  establish  the  existence 
of  plaintifif's  contributing  negligence.  Again,  the 
question  of  whether  or  not  a  plaintiff  has  been 
guilty  of  contributory  negligence  is  usually  one 
of  fact  for  the  jury's  verdict." 

Therefore,  applying  the  above  rules  to  this  case,  it 
cannot  possibly  be  said  that  contributory  negligence 
exists  here  as  a  matter  of  law.  It  is  extremely  un- 
reasonable to  declare  that  only  one  inference  and  one 
conclusion  is  deducible  from  the  evidence  in  this  case. 
Considering  each  and  every  circumstance  and  event 
leading  up  to  the  accident,  will  it  be  said  that  the 
deceased  was  reckless  or  careless,  disregarded  his  own 
safety,  knowingly  and  intentionally  placed  himself 
in  a  position  of  danger,  violated  the  natural  principle 
of  self-preservation,  and  failed,  beyond  all  question  of 
doubt,  to  conduct  himself  like  an  ordinarily  prudent 
man  would  under  like  circumstances?  Albeit, 
whether  this  can  be  said  or  not,  the  plaintiffs  in  this 
case  had  the  right  to  have  the  question  submitted  to 
the  jury,  there  to  be  considered  and  determined  by 
them.     . 

It  is  pointed  out  in  the  above  decision  that  in  the 
consideration  of  questions  of  this  sort,  cases  from  other 
jurisdictions  can  seldom  be  of  any  value.     They  can 
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aid  "only  when  one  may  be  found  which  parallels  in 
"  all  its  essential  features  the  case  under  consideration. 
"  This,  in  the  nature  of  things,  can  never,  or  rarely, 
"  happen.  And  even  if  such  a  case  be  found,  it  can- 
"  not  in  any  true  sense  be  said  to  settle  the  law.  Its 
"  value  will  come  from  the  persuasive  force  of  its 
"  reasoning — not  upon  the  law — but  upon  the  facts 
"  to  which  the  law  forbidding  the  recovery  has  been 
"  applied." 

Zibbell  vs.  Southern  Pacific  Co.,  supra. 

We  now  pass  to  the  questions  presented  by  the  evi- 
dence in  the  case. 

A  carrier  of  passengers  must  exercise  the  highest 
degree  of  human  care,  prudence  and  foresight,  and 
is  liable  for  the  slightest  negligence  in  itself  or 
servants. 

Roberts  vs.   R.   R.    Co.,    14   Cal.    App.    180,   6 

Cyc.  592; 
Trumbull  vs.  Erickson,  97  Fed.  891,  38  C.  C.  A. 

536. 

Proof  of  slight  neglect  will,  it  is  held,  render  the 
carrier  liable  for  injury  to  a  passenger. 

Seymore  vs.  Chicago  R.  Co.,  3  Biss  (U.  S.)  43, 
21,  Fed.  Cas.  685. 

Where  a  carrier  himself  creates  the  danger,  he  is 
bound  to  use  adequate  precaution  for  the  safety  of  the 
passenger  against  such  danger. 

Brockivay  vs.  Loscala,   i    Edm.   Sel.   Cas.    (N. 

Y.)   135; 
Klein  vs.  Jewett,  26  N.  Y.  Eq.  474. 
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The  carrier  is  liable  for  the  acts  of  its  servants. 

Fisher  vs.  Fuse  Co.,   12  Cal.  App.  739. 

Where  there  is  a  conjoint  continuous  negligence,  it 
is  a  question  for  the  jury. 

Lininger  vs.  S.  F.  etc.  R.  R.  Co.,  18  Cal.  App. 
411. 

Even  if  there  be  negligence  on  the  part  of  the  pas- 
senger, yet  if  at  the  time  the  injury  was  committed, 
the  carrier  might  have  avoided  the  resulting  injury 
by  reasonable  care  and  prudence  when  aware  of  the 
peril,  the  carrier  is  liable. 

Wilson  vs.   Traction   Co.,   10  Cal.  App.    103. 

A  carrier  is  required  to  exercise  the  highest  degree 
of  care  to  secure  the  safety  of  its  passengers,  and  is 
responsible  for  the  slightest  negligence,  if  any  injury 
is  caused  thereby;  and  the  carrier's  duty  is  not  ended 
by  carrying  a  passenger  safely  from  one  point  to  an- 
other, but  said  carrier  must  set  the  passenger  down 
safely,  if,  in  the  exercise  of  the  utmost  care,  it  can  be 
done. 

Evansville    etc.    R.    Co.    vs.    Athon,    (Ind.)    51 
Am.  St.  Rep.  303. 

It  is  negligence  for  an  employe  of  a  railroad  to  in- 
duce a  passenger  to  leave  a  train  while  in  motion. 

Evansville  etc.  R.  Co.  vs.  Athon,  supra; 
Jones  vs.   Chicago  etc.  R.   Co.,  42   Minn.    183, 
43  N.  W.  II 14; 
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Filer  vs.   A^.    Y.    Central  R.   Co.,    (N.   Y.)     lo 

Am.  St.  Rep.  327; 
Eddy  et  al.  vs.   Wallace,    (C.   C.  A.)    49   Fed. 

801; 
Lake  Erie  etc.  R.  Co.  vs.  Hoffman,   (Ind.)   97 

N.  E.  434; 
Louisville    etc.    Co.    vs.    Holsapple,    38    N.    E. 

1 107; 
Atchison   etc.   R.   R.    Co.   vs.   Hughes,    (Kan.) 

40  Pac.  919; 
Bucher  vs.  N.  Y.  etc.  R.  R.  Co.,  98  N.  Y.   128. 

"It  may  be  stated  as  a  general  proposition  that 
when  the  conductor  or  brakeman,  on  the  train, 
who  is  presumed  to  be  familiar  with  the  danger 
incident  to  getting  on  or  ofif  slowly  moving  trains, 
directs  a  passenger,  who  may  be  ignorant  of  such 
danger,  to  get  ofif  the  train,  although  in  motion, 
such  passenger  will  ordinarily  naturally  presume 
that  the  conductor  or  brakeman  knows  that  it  is 
entirely  safe,  or  he  would  not  give  the  direction: 
Filer  v.  New  York  Cent.  R.  R.  Co.,  49  N.  Y. 
47;  10  Am.  Rep.  327;  Cincinnati  etc.  R.  R.  Co., 
V.  Carper,  112  Ind.  26,  2  Am.  St.  Rep.  144; 
Louisville  etc.  R.  R.  Co.  v.  Kelly,  92  Ind.  371, 
47  Am.  Rep.  149;  Kentucky  etc.  Bridge  Co.  v. 
Quinkert,  2  Ind.  App.  244. 

"The  question  whether  such  act  is  of  itself 
contributory  negligence  depends  in  each  case  on 
the  surrounding  circumstances:  Terre  Haute 
etc.  R.  R.  Co.  V.  Buck,  96  Ind.  346,  49  Am.  Rep. 
168." 

Evansville  etc.  R.  R.  Co.  v.  Athon,  6  Ind.  App. 
295,  51  Am.  St.  Rep.  306. 

It  is  not  negligence  per  se  to  alight  from  a  moving 
train. 

Carr  vs.  Eel  River  etc.  R.  R.  Co.,  98  Cal.  366; 
Penn.  R.  R.  Co.  vs.  Marion  (Ind.),  18  Am'.  St. 
Rep.   330; 
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Harris  vs.  Pittsburg  etc.   Co.   (Ind.),  79  N.  E. 

407; 
Raub  vs.  Ry.  Co.,  103  Cal.  476; 

Finkedy  vs.  Omnibus  etc.  Co.,  1 14  Cal.  31  ; 

Chicago    etc.    Co.   vs.   Lampman,    (Wyo.)     104 

Pac.  533; 

Oklahoma  Ry.  Co.  vs.  Boles,  120  Pac.  1104; 

Lake  Erie  Ry.  Co.  vs.  Hoffman,   (Ind.)   97  N. 

E.  434; 
Atchison    etc.   R.   R.    Co.   vs.    Hughes,    (Kan.) 
40  Pac.  919. 

It  is  not  negligence  per  se  for  a  passenger  to  alight 
on  the  non-platform  side  of  the  train. 

McQuilken  vs.  C.  P.  R.  R.  Co.,  64  Cal.  463; 
Owen  vs.  Washington  etc.  R.  Co.,   (Wash.)   69 

Pac.  757; 
Murphy  vs.  S.  P.  Co.,  2  Cald.  275; 
Ky.  &  I.  Bridge  Co.  vs.  McKinney,   (Ind.)   36 

N.  E.  448. 

Whether  deceased  stepped  from  the  train  or  fell  by 
reason  of  the  jarring  or  jerking  of  the  train  was  a 
question  of  fact  for  the  jury. 

Chicago  etc.  R.  Co.  vs.  Lampmen,  (Wyo.)    104 
Pac.  533. 

Even  if  the  brakeman  warned  the  deceased  while 
on  the  step,  this  was  not  sufficient  to  conclusively  es- 
tablish negligence  of  the  deceased,  and  it  was  a  ques- 
tion of  fact  for  the  jury  to  decide  as  to  whether  or 
not  the  warning  was  in  time  to  be  of  any  service  to 
him. 

Louisville  etc.   Co.  vs.  Bean,    (Ind.)    36  N.   E. 
443- 
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The  principal  questions  in  this  case,  whether  the 
defendant  sufficiently  induced  or  invited  deceased  to 
leave  the  train,  whether  the  deceased  knew  that  the 
train  was  moving  when  he  attempted  to  alight, 
whether  under  the  circumstances  he  believed  that  the 
final  destination  had  been  reached,  whether  the  de- 
fendant was  negligent  in  failing  to  properly  care  for 
the  passenger  by  notifying  him  of  the  danger  in 
alighting  at  that  particular  time,  were  questions  for 
the  jury. 

"Before  reaching  it  (the  station)  the  brakeman 
announced  the  station;  several  passengers  arose 
to  leave;  the  plaintiff  then  rose  from  her  seat 
near  the  center  of  the  car,  walked  out  upon  the 
platform,  took  hold  of  the  rail,  stepped  down  one 
step,  and  was  in  the  act  of  stenping  to  the  second, 
when  the  train  with  a  violent  jerk  started  back, 
throwing  her  down  and  off,  and  she  was  injured. 
It  was  held,  in  an  action  to  recover  damages, 
that  it  was  a  question  for  the  jury,  whether,  in 
the  exercise  of  reasonable  care  and  prudence,  the 
defendant  should  not  have  given  notice  to  pas- 
sengers desiring  to  alight  at  the  station  that  the 
train  had  not  come  to  a  final  stop,  but  would 
back  up;  and  that  the  plaintiff  was  justified  un- 
der the  circumstances,  in  supposing  she  had 
reached  her  destination,  and  in  attempting  to 
leave  the  car;  at  least,  that  the  question  of  con- 
tributory negligence  on  her  part  was  proper  for 
the  jury.  *  *  *  But  the  fact  that  the  train 
overshot  the  station,  rendering  it  necessary,  after 
it  came  to  a  standstill,  to  start  it  back  to  the  usual 
stopping-place,  in  connection  with  the  other  cir- 
cumstances, made  it  a  question  for  the  jury, 
whether,  in  the  exercise  of  reasonable  care  and 
prudence,   the   defendant  should   not  have   given 
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notice  to  passengers  desiring  to  alight  at  the  sta- 
tion that  the  train  had  not  come  to  a  final  stop, 
and  that  it  would  back  up." 

Tabor  vs.  Delaware  etc.  R.  R.  Co.,  Ji   N.  Y. 
489,  7  Am.  St.  833. 

We  have  assigned  as  error  the  order  of  the  trial 
court  granting  a  new  trial  after  the  rendering  by  the 
jury  of  a  verdict  for  plaintiff,  and  the  entry  of  the 
judgment  thereon.  The  same  argument  which  we 
urge  against  the  error  in  granting  the  non-suit  ap- 
plies to  the  error  in  granting  the  new  trial.  We  con- 
tend that  the  evidence  in  toto  is  sufficient  as  to  de- 
fendant's negligence  to  allow  it  to  be  passed  upon  by 
the  jury;  that  it  cannot  be  said  that  it  is  of  such  a 
character  that  it  permits  of  but  one  conclusion  on 
the  questions  of  defendant's  negligence  and  deceased's 
contributory  negligence. 

For  these  reasons,  we  earnestly  maintain  that  the 
judgment  upon  the  non-suit  should  be  reversed,  and 
that  the  judgment  after  the  trial  and  upon  the  verdict 
of  the  jury  should  be  affirmed. 

Respectfully  submitted, 

Theodore  A.   Bell, 
Milton  K.  Young, 

Attorneys  for  Plaintififs  in  Error. 
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IN  THE 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


Mary  Murray  and  Lena  Murray,  a 
Minor,  by  her  Guardian  ad  litem, 
Mary  Murray, 

Plaintiffs  in  Error, 
VS. 

Southern  Pacific  Company,  a  cor- 
poration. 

Defendant  in  Error. 

BRIEF  OF  DEFENDANT  IN  ERROR. 

The  statement  of  the  plaintififs  in  error  of  the  testi- 
mony offered  at  the  trial  of  the  cause  is  practically 
correct,  and  almost  complete.  As  stated  by  counsel  for 
plaintiffs  in  error,  there  is  but  one  real  question  to  be 
determined;  that  is  whether  or  not  the  actions  of  the 
deceased  at  the  time  immediately  preceding-  the  acci- 
dent, were  such  as  to  constitute  contributory  negligence 
as  matter  of  law.  If  so,  then  the  action  of  the  trial 
court  in  sustaining  a  motion  for  non-suit  should  be  up- 
held, otherwise  the  case  should  be  submitted  to  a  jury. 

An  examination  of  the  record  will  develop  that  there 
was  but  one  witness  present  at  the  time  the  accident 
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occurred.  He  was  in  a  position  to  see  what  transpired. 
He  was  the  plaintiff's  witness  and  his  version  of  the 
affair  is  of  necessity  the  appehants'  version,  and  it  was 
upon  the  circumstances  as  detailed  by  him  that  the 
learned  trial  judge  based  his  action  in  sustaining  the 
appellee's  motion  for  a  non-suit.  We  feel,  therefore, 
that  the  circumstances  of  the  unfortunate  accident  as 
detailed  by  this  witness  on  cross-examination  may  be 
properly  set  out  in  full  for  the  guidance  of  the  court 
in  the  application  of  the  authorities  which  are  then  to 
follow. 

Bearing  in  mind  the  fact  that  this  living  witness  was 
not  in  a  position  to  see  or  understand  the  dangers  that 
confronted  one  in  attempting  to  alight,  with  the  same 
vision  of  completeness  as  the  deceased,  we  quote  his 
testimony  as  follows : 

"We  left  San  Francisco  at  eight  o'clock  in  the  even- 
ing. The  accident  happened  twenty  minutes  after 
eleven.  About  an  hour  before  we  reached  Santa  Mar- 
garita, I  don't  know  whether  Murray  asked  the  brake- 
man  or  whether  he  volunteered  the  information  in  re- 
gard to  where  the  Hotel  Santa  Margarita  was  situated. 
The  brakeman  told  Murray.  He  said  it  was  on  the 
opposite  side  of  the  track  from  the  depot.  He  advised 
Mr.  Murray  at  that  time  that  the  hotel  was  on  the 
opposite  side  of  the  railroad  from  the  station.  Before 
we  reached  the  station  he  pointed  out  the  hotel  on  the 
opposite  side  of  the  station,  saying,  'There  is  your 
hotel'  Then  he  turned  and  walked  away  after  he 
opened  the  vestibule  door.  He  didn't  say  anything 
about  getting  off,  which  side  we  should  get  off  on, 
while  we  were  on  the  platform.  Just  opened  the  door 
and  walked  away.  Mr.  Murray  then  descended  the 
steps  with  his  grip  in  his  left  hand.    He  had  told  of  the 
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hand-hold  with  his  rio-ht  hand.  He  did  not  turn  his 
back  to  the  engine  while  he  was  on  the  car.  When  he 
went  out  hanging  onto  this  thing  it  swung  with  him 
with  his  back  to  the  engine.  The  train  was  going 
perhaps  twelve  miles  an  hour,  perhaps  more;  I  could 
not  tell.  I  happened  to  look  out.  I  was  standing  back 
from  the  steps  and  I  had  to  glance  up  that  way  to 
where  the  light  was  cast  out  of  the  car  window,  and 
there  I  saw  the  ground.  I  saw  Mr.  Murray  step  off; 
he  stepped  like  he  thought  there  was  another  step  to 
the  ground.  I  think  the  train  was  going  12  miles  an 
hour,  fully  that.  He  heard  my  warning  and  tried  to 
recover  himself.  I  was  standing  behind  him.  As  soon 
as  I  saw  the  rapidity  wdth  which  the  train  was  moving, 
I  saw  it  was  dangerous,  and  I  knew  it  wouldn't  do  for 
him  to  attempt  to  alight  and  I  called  to  him.  He  tried 
his  best  to  recover  himself,  but  he  could  not  get  back. 
The  train  ran  about  seven  coaches  from  where  he  got 
off.  I  do  not  know  anything  when  they  opened  that 
vestibule  door;  the  one  on  the  station  side.  It  was  not 
open  when  I  was  talking  with  Murray  at  the  top  of 
the  stairs.  We  had  not  then  reached  the  station  yet. 
I  do  not  know  whether  it  was  open  when  we  reached 
the  station.  I  have  not  been  to  Santa  Margarita  since 
the  date  of  the  accident.  The  Santa  Margarita  Hotel 
is,  I  should  judge,  about  between  300  and  350  feet — 
or  perhaps  400  feet  north,  then  west — from  the  line 
directly  north — about  150  or  200  feet.  The  train  trav- 
eled about  350  to  400  feet  after  Murray  stepped  off. 
He  could  see  out,  if  he  wasn't  trying  to  see  where  he 
was  stepping.  I  don't  know  how  that  looked  to  him 
from  that  position;  I  could  not  say  down  here."  [Tr. 
of  record,  pp.  75-76. 1 

Thus  it  will  be  seen  that  the  "invitation"  discussed 
by  counsel  for  plaintiffs  in  error  consisted  merely  in  a 
piece  of  friendly  information  given  to  the  deceased  as 
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to  the  location  of  his  hotel,  and  that  at  the  time  the 
deceased  attempted  to  alight,  as  shown  by  the  record, 
it  was  with  a  realization  that  he  was  assuming  a  dan- 
gerous position  in  alighting  at  a  point  other  than  that 
designated  by  the  defendant  company  in  the  erection 
of  its  station-house. 

As  was  said  by  the  Supreme  Court  in  the  case  of 
Craven  v.  Central  Pacific  Ry.  Co.,  yy  Cal.  347: 

"Did  the  plaintiff  at  the  very  time  of  the  accident 
negligently  jump  off  the  train  while  it  was  mov- 
ing? If  she  did  not,  the  verdict  must  be  for  the 
plaintiff.  If  she  did,  then  there  can  be  no  doubt 
that  her  neghgence  contributed  proximately  to  the 
injury.  It  was  the  very  thing  then  and  there 
directly  causing  it." 

In  Schouler  on  Bailments  and  Carriers  (3rd  Ed., 
Sec.  662),  it  is  said: 

**Thus  a  railway  passenger  is  not  justified  in 
jumping  from  the  train  while  it  is  in  motion,  even 
though  the  carrier  was  negligent,  whether  in  car- 
rying him  past  the  station,  or  in  starting  before 
he  had  due  opportunity  to  land." 

In  Holyman  v.  Kanawha  &  Michigan  R.  R.  Co.,  re- 
ported in  Vol.  17  American  &  English  Annotated  Cases, 
it  is  said: 

"The  general  rule  is  that  passengers  getting  off 
moving  trains  are  chargeable  with  contributory 
negligence  and  cannot  recover  for  injuries  re- 
ceived therefrom. 

"The  act  of  getting  on  or  off  a  moving  train  is 
evidence  of  contributory  negligence,  and  imposes 
upon  one  who  is  injured  in  doing  so  the  burden  of 
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proving  that  the  pecuHar  circumstances  of  the  case 
justified  him  in  such  course." 

Also  in  I  Ann.  Cas.  779,  the  court  said: 

"Even  where  the  train  is  moving-  slowly,  the  act 
of  alighting  therefrom  may  constitute  contributory 
negligence  as  a  matter  of  law  if  the  person  so 
alighting  is  in  a  weak  physical  condition  or  of 
advanced  age." 

In  the  case  of  East  Tennessee  etc.  Ry.  Co.  v.  Massen- 
gill,  15  Lea.  (Tenn.)  328,  it  is  said: 

"The  general  rule  is  that  passengers  injured 
while  getting  on  or  ofif  moving  trains  cannot  re- 
cover for  injuries.  The  act  of  getting  on  or  off  a 
moving  train  is  evidence  of  contributory  negli- 
gence, and  imposes  upon  one  who  is  injured  in 
doing  so  the  burden  of  proving  that  the  peculiar 
circumstances  of  the  case  justified  him  in  such 
course." 

In  the  case  of  Illinois  Central  Ry.  Co.  v.  Davidson, 
64  Fed.  301,  24  U.  S.  App.  354  and  12  C.  C.  A.  18, 
it  is  said: 

"A  passenger  who  unnecessarily  and  negligently 
exposes  himself  to  danger  while  alighting  from  a 
train  is  guilty  of  contributory  negligence,  even 
though  he  does  not  know  of  the  danger  to  which 
he  is  exposed." 

In  the  case  of  Raben  v.  Cen.  Iowa  R.  Co.,  73  la.  581, 
the  court  said: 

"This  instruction  was  erroneous  in  the  particular 
that  it  asserts  that  'such  railroad  company  is  bound 
to  exercise  the  strictest  vigilance  in  carrying  pas- 
sengers to  their  destination,  and  in  setting  them 
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down  safely  thereat.'  This  in  its  latter  portion 
states  the  law  too  strongly  in  favor  of  the  plaintiff. 
All  the  duty  the  law  imposes  upon  a  conductor, 
acting-  as  the  agent  of  a  corporation,  in  order  to 
comply  with  the  obligations  of  the  carrier  to  a 
passenger,  is  to  carry  him  safely  to  his  point  of 
destination,  announce  the  arrival  of  the  train  at 
the  station,  and  give  him  a  reasonable  opportunity 
to  leave  the  cars.  When  this  is  done,  the  duty  of 
the  conductor  ceases.  Sevier  v.  Vicksburg  etc.  R. 
Co.,  6i  Miss.  8,  Am.  &  Eng.  R.  Cas.  245;  Straus 
v.  Kansas  City  etc.  R.  Co.,  75  Mo.  185." 

In  Vol.  17,  American  &  English  Ann.  Cas.  (in  dis- 
cussing the  case  of  Holyman  v.  Kanawha  &  Mich.  Ry. 
Co.,  supra),  on  page  11 54  the  author  uses  this  lan- 
guage : 

"Question  of  Law." 

"In  some  jurisdictions  it  has  been  held  that  it  is 
negligence  per  se  to  alight  from  a  moving  train, 
and  that  such  negligence  bars  a  recovery  for  the 
injuries  received  thereby,  although  the  carrier  was 
negligent  in  the  first  place.  Joyce  v.  Los  Angeles 
R.  Co.,  147  Cal.  274,  82  Pac.  204;  Newlin  v.  Iowa 
Cent.  R.  Co.,  127  la.  654,  103  N.  W.  999;  Owens 
V.  Atlantic  Coast  Line  R.  Co.,  147  N.  C.  357,  61 
S.  E.  198,  approving  Morrow  v.  Atlanta  etc.  Air 
Line  R.  Co.,  134  N.  C.  92,  46  S.  E.  12.  See  also 
Mearns  v.  Central  R.  Co.,  139  Fed.  543,  71  C.  C. 
A.  331;  Whitfield  v.  Atlantic  Coast  Line  R.  Co., 
147  N.  C.  236,  60  S.  E.  1 1 26;  Boulfrois  v.  United 
Traction  Co.,  210  Pa.  St.  263,  2  Ann.  Cas.  938, 
59  Atl.  1007,  105  Am.  St.  Rep.  809." 
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Thus  it  has  been  held  that  a  person  who  is  injured 
in  leaping^  from  a  train  moving-  at  the  rate  of  14  or  15 
miles  an  hour  cannot  recover  for  his  injuries. 

Woolry  V.  Louisville  Ry.  Co.,  107  Ind.  381. 

These  are  only  a  few  general  authorities  in  which  the 
rule  has  been  well  expressed  that  an  adult  person,  even 
though  suggestions  and  advice  have  been  given  him  by 
members  of  the  train  crew,  in  attempting  to  alight  from 
a  moving  train,  assumes  the  risk,  by  virtue  of  being 
compelled  to  exercise  his  own  judgment  as  a  free  agent. 

In  Whitlock  V.  Comer,  57  Fed.  565,  it  is  said  in  re- 
gard to  passengers  stepping  off  moving  trains: 

''An  adult  male  passenger,  waiting  for  a  rail- 
road train  to  come  to  a  full  stop  before  attempting 
to  alight,  who,  when  directed  and  required  by  the 
conductor,  jumps  from  the  moving  train,  when  it 
is  obvious  that  he  can  not  do  so  with  safety,  and 
thereby  sustains  injuries,  can  not  recover  damages 
for  such  injuries." 

In  .S".  &  N.  A.  R.  Co.  v.  SchauHer,  75  Ala.  136,  the 
Supreme  Court  of  that  state  says: 

"Where  an  adult  passenger  leaves  a  moving 
train  under  the  advice  or  direction  of  the  con- 
ductor, he  can  not  recover  for  injuries  received  as 
a  result  where  such  advice  or  direction  is  so  op- 
posed to  common  prudence  as  to  make  it  obvious 
act  of  recklessness  or  folly." 

In  Saint  Louis  etc.  Ry.  Co.  v.  Rosenherry,  45  Ark. 
256,  the  Supreme  Court  of  Arkansas  says : 

"A  passenger  boarded  a  freight  train  to  go  to  a 
station  at  which  the  train  did  not  stop.    The  con- 
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ductor  was  angry  and  abusive  and  ordered  the 
passeng-er  to  jump  off  when  the  train  reached  the 
station.  He  made  no  threats  to  put  him  off,  how- 
ever, and  there  was  no  reason  to  suppose  that  this 
would  be  done.  The  passenger  jumped  off  while 
the  train  was  going  lo  or  12  miles  an  hour  and 
sustained  injuries.  Held,  that  his  conduct  pre- 
cluded his  recovering  damages  from  the  company." 

To  the  same  effect  is  the  decision  of  the  Supreme 
Court  of  Georgia,  reported  in  92  Ga.  388,  17  S.  E.  949: 
"In  an  action  against  a  railroad  company  for 
injuries  to  plaintiff's  daughter,  17  years  of  age, 
caused  by  jumping  from  a  train  while  in  motion, 
plaintiff  alleged  that  she  was  ordered  so  to  do  by 
the  conductor,  who  refused  to  stop  the  train  at 
that  point,  for  which  she  had  bought  a  ticket. 
Held^  that  there  could  be  no  recovery  though  the 
conductor  did  give  such  order  if  the  danger  of 
obeying  was  so  manifest  that  a  person  of  her  age 
in  the  exercise  of  ordinary  discretion  would  not 
have  done  so." 

The  rule  in  Indiana  is  to  the  same  effect,  as  is  shown 
by  the  case  of  Jeffersonville  R.  Co.  v.  Swift,  26  Ind. 

459  •• 

"Where  a  passenger  voluntarily  leaves  a  train 
of  cars  while  in  motion,  it  is  insufficient  to  charge 
the  company  that  the  conductor  advised  him  that 
he  could  safely  jump  from  the  train." 

"A  passenger  who  was  asleep  when  his  station 
was  reached,  being  told  by  the  conductor  sliortly 
after  passing  it  that  if  he  wanted  to  get  off  to  get 
off  quickly,  took  his  stand  on  the  steps  ready  to  get 
off  if  the  train  stopped  and  while  standing  there 
was  thrown  off  by  a  sudden  jerk  in  taking  up  the 
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'slack.'     HeIvD,  that  he  was  guiUy  of  contributory 
negligence." 

Lindsey  v.  Chicago  etc.  Ry.  Company,  737. 

"The  act  of  a  passenger  in  jumping  from  a 
train  running  20  miles  an  hour  is  such  a  reckless 
act  that  it  will  prevent  him  from  recovering  of  the 
carrier  for  the  injuries  sustained,  though  the  con- 
ductor may  have  advised  him  to  jump." 

C.  &  O.  Ry.  Co.  V.  Gregson,  12  Ky.  L.  R.  604. 

"The  calhng  of  a  station  and  opening  and  fasten- 
ing back  of  the  car  door  by  its  brakeman  was  not 
an  invitation  to  plaintifif,  a  passenger,  to  step  ofif  a 
moving  train." 

England  v.  B.  &  M.  Ry.  Co.,  153  Mass.  490, 
27  N.  E.  I. 

"A  passenger  injured  by  deliberately,  and  for 
his  own  convenience,  jumping  off  a  moving  train, 
can  not  recover  liecause  the  conductor  told  him 
when  to  jump  and  slackened  the  speed  of  the  train 
a  little,  refusing  to  stop  and  not  being  obliged  to 
stop." 

Bardwell  v.  Mobile  &  Ohio  Ry.  Co.,  63  Mill. 
574,  56  A.  R.  842. 

Giving  the  theory  of  plaintiffs  in  error  the  benefit  of 
every  inference  which  might  be  drawn  from  the  testi- 
mony, if  they  are  to  be  bound  by  the  law  as  laid  down 
in  the  case  of  Bardwell  v.  Mobile  and  Ohio  Ry.  Co., 
last  above  quoted,  certainly  in  view  of  their  own  testi- 
mony that  the  deceased  was  alighting  on  the  opposite 
side  from  the  station,  inferentially  for  the  reason  that 
his  hotel  was  located  on  that  side,  then  the  action  of 
the  court  would  be  warranted  by  the  authorities. 
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"A  passenger  incumb^re^d  with  handbaggage:, 
who  alig^hted  from  a  train  moving-  six  miles  an 
hour  on  a  dark  night  before  it  had  reached  the 
platform  of  the  station  where  he  was  to  get  off 
and  with  which  he  was  familiar  and  with  no  reason 
to  believe  the  train  wonld  not  stop,  was  negli- 
gent/' 

S.  &  N.  A.  V.  Schaufler,  75  Ala.  136. 

"It  is  gross  negligence  in  a  passenger  on  a  street 
railway  to  jump  from  a  car  when  it  is  going  at  a 
speed  of  20  miles  an  hour,  whether  he  knows  or 
does  not  know  that  the  car  is  going  so  fast/' 

In  connection  with  the  question  of  speed,  it  will  be 
remembered  that  in  this  case  the  appellants'  testimony 
places  the  rate  of  speed  at  which  the  train  was  travel- 
ing at  much  less  than  the  speed  of  the  train  in  the  case 
above  quoted  from. 

Master  son  v.  Macon  City  R.  Co.,  88  Ga.  436, 
14  S.  E.  591. 

"Where  a  passenger  after  the  conductor  called 
his  station  gets  off  the  train  several  hundred  yards 
before  it  reaches  the  depot  and  while  running  at  a 
high  rate  of  speed,  he  is  guilty  of  such  negligence 
as  precludes  a  recovery  for  such  injuries  received/' 

L.  &  N.  V.  Depp,  33  S.  W.  (Ky.)  417. 

"The  belief  that  the  train  from  which  plaintiff 
stepped  while  in  motion  was  standing  still  does  not 
rebut  the  presumption  of  contributory  negligence 
in  the  absence  of  evidence  showing  that  such  belief 
was  unreasonable/' 

C.  B.  &  Q.  Ry.  Co.  v.  Landauer,  39  Neb.  803, 
58  Mo.  434. 
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"An  adult  who  knowingly  and  unnecessarily 
steps  from  a  moving  train,  is  guilty  of  contribu- 
tory negugence:  as  a  matter  of  law/' 

Olson  V.  Milwaukee  &  St.  Paul  Ry.  Co.,  102 
N.  W.  (Minn.)  449; 

Lynch  V.  Interurban  St.  Ry.  Co.,  88  N.  Y.  S. 

935; 
Walters  v.   Chicago  &  Northwestern  Ry.   Co., 
89  N.  W.  (Wis.)  367. 

"Where,  after  the  porter  had  announced  the  last 
station  and  opened  the  vestibule  door  of  the  car, 
plaintiff  erroneously  supposing  that  the  train  had 
stopped,  stepped  out  into  the  vestibule,  passed  down 
the  steps  and  thence  to  the  platform  while  the 
train  was  moving,  was  injured  in  so  doing,  he 
w^as  guilty  of  contributory  negligence,  precluding 
recovery." 

Mearns  v.  Central  Ry.  of  New  York,  139  Fed- 
543,  71  C.  C.  A.  331. 

"Leaving  a  moving  train  is  necessarily  contribu- 
tory negligence  on  the  part  of  a  passenger." 

E.  &  T.  H.  Ry.  Co.  v.  Athon,  33  N.  E.  (Indiana) 
469. 

In  Gress  v.  Missouri  Pacific  Ry.  Co.,  84  S,  W.  Rep. 
122,  it  is  said: 

"A  passenger  is  guilty  of  contributory  negli- 
gence as  a  niaiter  of  law  in  attempting  to  leave  a 
train  moving  at  the  rate  of  five  miles  an  hour." 

In  Aguilo  V.  New  York  etc.  Ry.  Co.,  43  Atl.  63,  it  is 

said : 

"The  fact  that  a  carrier  negligently  leaves  open 

a  gate  on  the  platform  of  its  cars  does  not  make  it 
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liable   for   injury   caused   by   one   negligently   at- 
tempting to  alight  from  a  moving  train." 

In  Rosenthal  v.  Troy  and  N.  E.  Ry.  Co.,  147  N.  Y.  S. 
(1014)  725,  it  is  said: 

*'A  trolley  passenger  who  may  alight  with  safety 
on  the  station  side,  but  who  alights  on  the  opposite 
side  where  there  is  a  drop  from  the  car  step  to  the 
ground  of  about  30  inches,  is  as  matter  of  law 
guilty  of  contributory  negligence." 

*'A  person  alighting  from  a  train  running  from 
TO  to  15  miles  an  hour  and  increasing  its  speed 
as  it  is  leaving  a  station,  is  guilty  of  contribu- 
tory negligence:."'' 

Carter  v.  Seaboard  Airline  Railway  Co.,  81  S.  E. 
(N.  C.  1914)  321. 

"Railroad  passengers  must  exercise  ordinary 
care  to  leave  the  train  upon  its  arrival,  as  well  as 
to  ascertain  the  means  of  exit  from  the  coach." 

Fort  Worth  etc.  Ry.  Co.  v.  Taylor,  162  S.  W. 
(Texas  19 14)  967. 

*'A  passenger  can  not  recover  for  injuries  in 
alighting  from  a  train  when  his  own  conduct  was 
wanting  in  ordinary  care  for  his  own  safety." 

Saint  Louis  etc.  Ry.  Co.  v.  Piatt,  157  S.  W. 
(Ark.  1914)  385. 

"A  passenger  on  a  regular  passenger  train  is 
not  justified  in  relying  on  the  promise  of  the  engi- 
neer to  slow  down  the  train  to  permit  him  to  alight 
on  the  assumption  that  he  has  authority  to  slow 
down  trains  for  that  purpose  and  the  promise  of 
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the  engineer  so   to   do   is   not   a  promise  of   the 
carrier." 

Clark  V.  Santa  Fe  Railway  Company,  128  Pac. 
1032,  164  Cal.  363. 

"The  calling-  of  a  station  by  the  brakeman  and 
the  opening  of  the  door  of  the  car  is  an  invitation 
to  the  passenger  desiring  to  alight  at  the  station 
TO  GET  READY  TO  DO  SO,  but  is  an  invitation  to 
aHght  only  after  the  train  has  stopped." 

Illinois  Central  Railway  Co.  v.  Dallas,  157  S. 
W.  (Ky.  1914)  536 

''It  is  negligence  for  a  passenger  to  attempt  to 
alight  from  a  train  when  in  motion." 

Dallas  V.  Illinois  Central  Ry.  Co.,  139  S.  W. 
(Ky.  1912)  958. 

"Where  plaintiff,  a  railroad  passenger,  on  pay- 
ing his  fare  was  informed  that  the  train  did  not 
sto]:)  at  the  station  to  which  he  desired  to  go,  but 
on  approaching  the  station  heard  two  blasts  of  the 
whistle,  which  he  supposed  was  a  stop  signal  and 
told  the  brakeman  that  he  desired  to  alight  if  the 
train  stopped  and  the  brakeman  simply  said,  'All 
right,'  and  opened  the  vestibule,  and  when  plain- 
tiff attempted  to  alight  the  train  suddenly  in- 
creased its  speed  and  he  was  thrown  and  injured, 
he  was  guilty  of  contributory  negligence,  preclud- 
ing recovery." 

Chicago,  Rock  Island  etc.  Ry.  Co.  v.  Clounts, 
138  S.  W.  332. 

"A  passenger  is  bound  to  use  reasonable  dili- 
gence and  care  in  getting  off  a  train.'* 
40  Pa.  Sup.  Ct.  252. 
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"Ordinarily  a  passenger  is  not  justified  in  alight- 
ing" from  a  train  in  motion  except  at  his  own  risk." 
Chicago  etc.  Railway  Co.  v.  Lampman,  104  Pac. 
(Wyo.)  533. 

"A  passenger  is  guilty  of  contributory  negli- 
gence as  a  MATTi^R  OF  LAW  in  attempting  to  leave 
a  train  moving  at  the  rate  of  five  miles  an  hour." 

Gress  v.  Missouri  Pacific  Ry.  Co.,  84  S.  W. 
(Missouri)  122. 

''The  fact  that  a  carrier  negligently  leaves  open 
a  gate  on  the  platform  of  its  cars  does  not  make 
IT  LIABLE  for  injury  caused  by  one  negligently  at- 
tempting to  alight  from  a  moving  train." 

Agulino  V.  New  York  etc.  Ry.  Co.,  43  Atl. 
(R.  I.)  63. 

''A  trolley  passenger  who  may  alight  with  safety 
on  the  station  side,  but  who  alights  on  the  opposite 
side  where  there  is  a  drop  from  the  car  step  to  the 
ground  of  about  30  inches,  is  as  a  matter  of  law 
guilty  of  contributory  negligence," 

Rosenthal  v.  Troy  &  N.  E.  Ry.  Co.,  147  N.  Y.  S. 
(1914)  725. 

*'A  person  who  is  carried  beyond  his  station  may 
not  alight  from  a  moving  train,  though  invited  to 
do  so  by  an  employee  of  the  carrier,  where  the 
danger  of  alighting  is  apparent." 

Carter  v.  Seaboard  Airline  Ry.  Co.,  cSi  S.  E- 
(N.  C.  1914)  321. 

Perhaps  no  better  statement  of  the  law  governing 
this  case  could  be  found  than  that  of  the  Honorable 
Trial  Judge  in  the  instant  case,  granting  a  non-suit 
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herein,  reported  in  225  Fed.  Rep.  297,  wiiich  reads  as 

follows : 

"It  is  probably  true,  as  contended  by  plaintiff, 
that  it  is  not  neo"ligence  per  se  for  a  passeng-er 
to  alieht  from  a  train  while  the  train  is  moving. 
The  presence  or  absence  of  negligence  in  such  a 
case  would  depend  upon  the  concomitant  circum- 
stances. The  Supreme  Court  of  California  in 
Carr  v.  Eel  River  Railway  Company,  98  Cal.  366, 
33  Pac.  213,  21  L.  R.  A.  354,  approved  of  an  in- 
struction to  the  effect  that: 

"  'Ordinarily  a  passenger  would  be  held  not  to 
be  justified  in  getting  off  the  train  while  it  is  in 
motion,  except  at  his  own  risk.  Unless  the  train 
is  moving  very  slowly,  and  the  circumstances  are 
specially  favorable,  it  would  be  deemed  prima  facie 
negligence.'  " 

Construing  this  instruction  further  the  court  said: 
*'A  passenger's  act  in  jumping  from  a  moving 
train  may  be  grossly  negligent,  and  thereby  re- 
lease the  carrier  from  all  lial)ility,  notwithstanding 
it  was  done  at  the  suggestion  or  upon  the  assur- 
ance of  safety  by  the  employe.  The  employe's 
advice  at  the  moment  is  in  no  sense  conclusive 
upon  the  passenger  as  to  his  negligence  or  non- 
negligence  in  jumping  from  the  train.  Like  every 
other  circumstance  surrounding  the  transaction, 
it  casts  some  light  upon  the  scene,  and  thereby 
aids  the  court  according  to  the  power  and  bril- 
liancy of  its  light  in  each  particular  case,  to  de- 
termine what  a  careful,  prudent  man  would  have 
done,  placed  in  the  position  of  the  unfortunate 
passenger.  *  *  *  The  earlier  cases  in  many 
instances  recognized  the  principle  of  negligence 
per  se  in  alighting  from  a  moving  train,  but  mod- 
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ern  authority  to  a  ^s^reat  extent  has  supplanted 
that  doctrine  with  broader  views  upon  the  ques- 
tion. 

"Surely  in  the  case  at  bar  there  were  no  circum- 
stances 'specially  favorable,'  as  referred  to  by  the 
California  Supreme  Court,  which  would  tend  to 
remove  the  prima  facie  impression  of  ne.^ligence, 
caused  by  one  who  assumes  the  risk  of  attempting 
to  ali.^ht  from  a  moving  train.  On  the  contrary, 
the  circumstances  herein  were  to  my  mind  more 
than  ordinarily  unfavorable.  The  night  was  dark, 
the  train  was  moving  at  a  considerable  rate  of 
speed,  and  the  deceased  was  entirely  unfamiliar 
with  the  condition  of  the  ground  upon  which  he 
was  to  alight.  In  addition  he  was  incumbered 
with  a  grip  or  valise  in  one  hand. 

''The  danger  of  attempting  to  alight  under 
such  circumstances  was  obvious  to  his  companion, 
who  was  behind  him,  and  it  must  have  been  obvious 
to  him.  To  attempt  to  alight  in  the  face  of  such 
danger,  and  in  the  face  of  such  unpropitious  cir- 
cumstances, was  substantially  to  take  his  life  in 
his  own  hands. 

"The  suggestion  is  made  by  plaintiffs'  counsel 
that  he  may  not  have  noticed  his  position  and 
danger  or  that  he  may  have  lost  his  hold  upon  the 
car  and  fallen  off  accidentally.  There  is  no  proof, 
however,  to  support  the  inference  that  he  fell  off 
accidentally.  In  any  event,  there  was  nothing  in 
the  conduct  of  the  brakeman  to  justify  him  in 
placing  himself  in,  or  permitting  himself  to  get 
into,  a  place  of  danger,  which  by  the  use  of  the 
most  casual  observation  and  prudence  upon  his 
part  could  have  been  plainly  obvious  to  him.  I  can 
come  to  no  other  conclusion  than  that  the  death  of 
plaintiffs'  intestate  was  due  to  his  want  of  care. 
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and  that  to  permit  the  verdict  of  the  jury  to  stand, 
and  the  defendant  to  he  holden  responsible  there- 
for, would  be  to  givt  countenance  to  a  manifest 
and  profound  injustice." 

Miirray  et  al.  v.  Southern  Pacific  Company,  225 
Fed.  Rep.  297. 

We  trust  that  we  may  be  pardoned  for  having  pre- 
sented the  long  list  of  authorities,  but,  feeling  as  we 
do  that  the  conduct  of  the  deceased  was  such  as  to 
amount  to  contributory  negligence  as  matter  of  law, 
and  that  the  action  of  the  learned  trial  judge  was  en- 
tirely proper  in  so  holding,  we  felt  justified  in  citing 
the  authorities  at  length,  in  order  that  this  court  might 
understand  the  conditions  upon  which  his  action  was 
predicated. 

Respectfully  submitted, 

Henry  T.  Gage:  and 
W.  I.  Gilbert, 
Attorneys  for  Defendant  in  Error, 
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[Names  and  Addresses  of  Attorneys.] 
Messrs.   HELLENTHAL  &  HELLENTHAL,  Ju- 
neau, Alaska, 

Attorneys  for  Plaintiff  in  Error. 
J.  H.  COBB,  Esquire,  Juneau  Alaska, 

Attorney  for  Defendant  in  Error.     [1*] 


In  the  Bistrict  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

Case  No.  1408— A. 

TERRITORY  OF  ALASKA, 

Plaintiff, 
vs. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED  that  the  parties  hereto 
desiring  to  submit  to  the  Court,  under  the  provi- 
sions of  chapter  28,  Alaska  Code  of  Civil  Procedure, 
a  controversy  existing  between  them,  entered  into 
and  filed  with  the  Court,  in  the  proper  office  an 
agreed  case  and  stipulation  of  facts,  which  is  in 
words  and  figures  as  follows,  to  wit : 
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[Stipulation  of  Facts.] 

In  the  District  Court  for  the  District  of  Alaska. 
Division  Number  One,  at  Juneau. 

Case  No.  1408^A. 

TERRITORY  OF  ALASKA, 

Plaintiff, 

vs. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Defendant. 

AGREED  CASE. 

Whereas  a  controversy  exists  between  the  Terri- 
tory of  Alaska  and  the  Alaska  Mexican  Gold  Min- 
ing -Company,  which  might  be  the  subject  of  an 
action,  and  whereas  it  is  desired  to  submit  such 
controversy  for  the  decision  of  the  court,  under 
the  provisions  of  chapter  28,  Alaska  Code  of  Civil 
Procedure, 

NOW,  THEREFORE,  it  is  hereby  stipulated  and 
agreed : 

I. 

That  the  Alaska  Mexican  Gold  Mining  Company 
is  a  corporation  duly  incorporated  under  and  by 
virtue  of  the  laws  of  the  State  of  Minnesota  and 
doing  business  in  the  Territory  of  Alaska  under 
and  by  virtue  of  the  laws  thereof;  that  it  has 
paid  its  annual  license  taxes  required  of  it  [la] 
for  doing  business  as  a  corporation,  under  and  by 
virtue  of  the  provisions  of  chapter  11  of  the  Session 
Laws  of  1913,  and  is  in  all  respects  duly  qualified 
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to  hold  property,  carry  on  business  and  maintain 
actions  in  the  courts  of  the  Territory  of  Alaska. 

II. 

That  the  Alaska  Mexican  Gold  Mining  Company 
Is  the  owner  of  several  mining  claims  situate  on 
Douglas  Island,  Territory  of  Alaska;  that  these 
claims  contain  gold  mines;  that  during  the  .years 
1913  and  1914,  it  was  engaged  in  operating  said 
gold  mines ; 

That  the  net  income  resulting  from  the  mining 
operations  so  carried  on  by  the  Alaska  Mexican 
Gold  Mining  Company  between  July  31,  1913,  and 
January  1,  1914,  amounted  to  iifty-seven  thousand 
five  hundred  seventy- two  and  43/100  ($59,655.77) 
dollars,  and  that  the  net  income  resulting  from 
the  mining  operations  so  carried  on  by  the  Alaska 
Mexican  Gold  Mining  Company  for  the  calendar 
year  of  1914  was  one  hundred  fourteen  thousand 
nine  hundred  fifty-three  and  49/100  ($119,953.49) 
dollars. 

III. 

The  Alaska  Mexican  Gold  Mining  Company  has 
complied  fully  during  said  year  with  all  the  pro- 
visions of  the  act  of  Congress  providing  for  taxes  on 
business  and  trade,  paying  thereunder  a  tax  of  three 
($3.00)  dollars  per  annum  on  each  of  its  one  hun- 
dred and  twent}^  (120)  stamps. 

IV. 
The  first  session  of  the  Alaska  legislature  passed  a 
revenue  bill  which  went  into  effect  July  31,  1913,  and 
is  found  printed  in  the  Alaska  Session  Laws  1913, 
as  chapter  52,  which  is  here  referred  to  and  made  a 
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part  hereof  the  same  as  if  written  herein. 

That  the  clerk  of  the  District  Court  never  filed  a 
bond  as  required  by  the  provisions  of  the  act  above 
referred  to. 

V. 

The  Alaska  Mexican  Gold  Mining  Company  did 
not  apply  for  a  license  under  the  act  last  mentioned, 
during  or  for  either  of  the  years  1913  or  1914,  and 
did  not  receive  a  license  under  the  provisions  of  said 
act  or  otherwise  for  or  during  either  of  said  years 
to  carry  on  the  business  of  mining,  or  any  other 
license  whatsoever,  and  did  not  pay  to  the  Territory 
of  Alaska  for  a  license  or  otherwise  the  sum  of  one 
half  of  one  per  cent,  or  any  other  sum  whatsoever 
under  or  in  compliance  with  the  provisions  of  the 
act  last  above  referred  to.     [2] 

VI. 

That  the  Alaska  legislature  at  its  second  session 
passed  an  act  which  is  printed  in  the  Session  Laws 
of  Alaska,  1915,  as  chapter  76,  and  is  here  referred  to 
for  all  the  particulars  thereof  and  made  a  part  hereof 
the  same  as  if  herein  written. 

The  manner  of  the  passage  of  said  act  by  the  legis- 
lature is  set  out  in  detail  in  paragraph  eight  herein, 
and  the  statement  in  this  paragraph  contained  "that 
the  Alaska  legislature  passed  said  act"  is  not  to  be 
construed  as  an  admission  that  said  act  was  legally 
passed,  but  the  question  of  whether  said  act  was  or 
w^as  not  legally  passed  is  to  be  determined  from  the 
facts  as  set  forth  in  detail  in  paragraph  eight. 

VII. 

That  the  Territory  of  Alaska  has  demanded  of  the 
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Alaska  Mexican  Gold  Mining  Company  the  payment 
of  $287.86  with  legal  interest  thereon  from  January 
15,  1914,  claimed  to  be  due  it  as  taxes  for  the  year 
1913,  and  has  also  demanded  of  the  Alaska  Mexican 
Gold  Mining  Company  the  sum  of  $574.76  with  legal 
interest  thereon  from  January  15,  1915,  claimed  to  be 
due  it  as  taxes  for  the  year  1914. 

VIII. 
The  second  session  of  the  legislature  which  passed 
chapter  76,  Session  Laws  of  Alaska,  1915,  convened 
on  the  1st  day  of  March,  1915,  at  12  o'clock  noon; 
that  on  the  29th  day  of  April,  1915,  said  legislature 
adjourned,  sine  die,  at  12  o'clock  midnight,  according 
to  the  official  time-pieces  of  said  legislature,  that  is 
to  say,  the  clocks  hanging  in  the  halls  of  the  two 
houses  of  the  legislature  w^ere  stopped  or  turned 
back  by  the  sergeant-at-arms  just  prior  to  the  hour 
of  12  o'clock  midnight  of  April  29th,  1915,  and  there- 
after between  the  hours  of  3  and  4  o'clock  A.  /.  sun 
time,  of  April  30,  1915,  w^hile  the  clocks  in  said  halls 
of  the  legislature  still  indicated  prior  to  midnight, 
being  stopped  or  turned  back  as  aforesaid,  the  said 
act,  namely,  chapter  76  of  the  Session  Laws  of 
Alaska,  1915,  w^as  finally  passed  by  both  houses  of 
the  legislature  and  approved  by  the  governor  and 
was  enrolled  and  filed  in  the  office  of  the  Secretary 
of  State  for  the  Territory  as  it  now"  appears  in  the 
printed  volume  of  Session  laws  of  Alaska,  1915,  chap- 
ter 76 ;  that  the  Governor  of  the  Territory  of  Alaska 
did  not  call  an  extra  session  to  pass  said  act. 

PRINCIPAL  CONTENTION  OF  PARTIES. 
It  is  contended  on  the  part  of  the  Territory  of 
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Alaska  that  the  defendant,  the  Alaska  Mexican  Gold 
Mining  Company  is  indebted  to  it  in  the  sum  of 
$287.86  with  interest  thereon  from  January  15,  1914, 
and  the  sum  of  $574.76  with  interest  thereon  from 
January  15,  1915,  as  unpaid  taxes  claimed  to  be  due 
under  and  in  accordance  with  the  acts  of  the  terri- 
torial legislature  above  referred  to.     [3] 

I. 

It  is  claimed  on  the  part  of  the  Alaska  Mexican 
Gold  Mining  Company  that  it  is  not  indebted  to  the 
Territory  of  Alaska,  the  plaintiff  herein,  in  any  sum 
whatsoever,  as  taxes  or  otherwise,  and  in  this  connec- 
tion the  Alaska  Mexican  Gold  Mining  Company  con- 
tends : 

That  under  the  provisions  of  chapter  52  of  the  acts 
of  the  Territorial  legislature  for  the  year  1913,  being 
entitled  ''An  Act  to  establish  a  system  of  taxation, 
create  revenue  and  provide  for  collection  thereof  for 
the  Territory  of  Alaska  and  for  other  purposes,'* 
being  the  act  first  above  referred  to,  no  civil  liability 
is  created  and  the  Alaska  Mexican  Gold  Mining  Com- 
pany is  not  made,  by  the  provisions  of  that  act,  civ- 
illy liable  to  the  Territory  of  Alaska  for  the  payment 
of  any  sum  whatsoever,  nor  does  that  act  contain 
any  provision  under  which  the  said  Alaska  Mexican 
Gold  Mining  Company  could  or  did  become  indebted 
to  the  Territory  of  Alaska  in  any  sum  whatsoever ; 

That  said  act  merely  makes  it  an  offense  to  prose- 
cute or  attempt  to  prosecute  any  of  the  lines  of  busi- 
ness therein  mentioned,  including  mining,  without 
first  applying  for  and  obtaining  a  license  so  to  do, 
making  said  offense  a  misdemeanor   punishable    as 


vs.  The  Territory  of  Alaska,  7 

provided  in  the  act,  without  providing  that  those 
prosecuting  or  attempting  to  prosecute  any  of  the 
lines  of  business  for  which  such  license  is  required 
shall  be  indebted  to  the  Territory  in  any  sum  what- 
soever ; 

And  that  the  provisions  of  chapter  76  of  the  acts 
of  the  Territorial  legislature  for  the  year  1^15, 
hereinbefore  referred  to,  if  construed  to  impose  a 
liability,  are  retroactive  and  void  as  being  obnoxious 
to  the  provisions  of  the  Constitution  of  the  United 
States. 

II. 

That  chapter  52  of  the  acts  of  the  Territorial  legis- 
lature of  1913  is  void,  as  far  as  the  matters  and  things 
herein,  referred  to  are  concerned,  for  the  reason, 
among  others,  that  it  was  impossible  for  the  Alaska 
Mexican  Gold  Mining  Company  to  comply  with  the 
provisions  of  said  act  and  apply  for  or  obtain  a 
license,  as  therein  provided,  in  that  said  act  required 
the  said  company  to  apply  for  and  procure  a  license 
in  advance  and  pay  therefor  one  half  of  one  per  cent 
on  its  net  income  which  had  not  yet  been  earned  and 
which  it  was  impossible  to  calculate  or  determine  in 
advance. 

In  this  connection  it  is  urged  that  said  provisions 
of  chapter  52,  in  so  far  as  they  relate  to  this  case 
are  void  because  upon  a  conviction  for  a  violation 
thereof  the  Court  would  be  powerless  to  impose  a 
sentence  since  the  amount  fixed  as  a  penalty  is  so 
indefinite  and  uncertain  that  no  sentence  could  be 
imposed  by  the  Court;  that  the  clerk  of  the  court 
[4]     could  not  act  as  an  officer  for  the  Territory  in 
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receiving  the  license  fee  or  issuing  the  license  and 
that  the  Judge  could  not  act  as  a  territorial  officer 
in  passing  upon  the  license. 

III. 

That  said  act,  chapter  52  of  the  acts  of  the  Terri- 
torial legislature  of  1913,  above  referred  to,  is  void, 
especially  in  so  far  as  it  relates  to  the  facts  in  this 
case,  for  the  reason  that  it  compels  those  engaged 
in  mining  to  make  an  application  to  the  District 
•Court  or  Judge  thereof  for  a  license  to  carry  on  such 
•mining  operations  or  business  and  reposes  in  said 
court  or  Judge  thereof  the  arbitrary  power  of  grant- 
ing or  refusing  such  license,  giving  said  Court  or 
Judge  thereof  the  power  to  arbitrarily  or  capri- 
ciously deny  an  owner  of  mining  claims  a  license  to 
work  or  operate  his  said  claims  so  that  the  Court 
or  Judge  would  have  the  power  in  this  case  of  deny- 
ing the  Alaska  Mexican  Gold  'Mining  Company  a 
license  to  operate  or  mine  its  mining  claims  and  in 
so  doing  deprive  the  said  company  of  its  said  prop- 
erty and  also  denying  the  said  company  the  right 
to  follow  the  useful  and  lawful  occupation  of  mining, 
all  of  which  is  contrary  to  the  provisions  of  the  Con- 
stitution of  the  United  States  in  that  regard. 

IV. 

That  said  chapter  52  of  the  Session  Laws  of  the 
Alaska  legislature  for  the  year  1913  is  void,  espe- 
cially in  so  far  as  it  relates  to  the  facts  in  this  case 
for  the  further  reason  that  under  the  provisions  of 
said  act  a  license  is  required  not  for  the  purpose  of 
regulation  under  the  police  power,  but  for  the  pur- 
pose of  raising  revenue  under  the  taxing  power  and 
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for  the  last-mentioned  purpose  alone ; 

That  under  the  Organic  Act  of  the  Territory  of 
Alaska  providing  for  a  legislature  and  conferring 
thereon  the  powers  therein  mentioned,  the  said  legis- 
lature has  no  authority  to  require  a  license  for  the 
purpose  of  taxation  or  for  the  purpose  of  raising 
revenue,  and  that  the  power  of  said  legislature  in 
the  collection  of  taxes  is  limited  by  the  following 
provision,  "All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  and  shall  be  levied  and  collected 
under  General  Laws,  and  the  assessments  shall  be 
according  to  the  actual  value  thereof, ' '  as  well  as  by 
other  provisions  contained  in  the  Organic  Act;  that 
under  the  provisions  and  limitations  contained  in 
said  Organic  Act,  the  Territorial  legislature  has  no 
power  or  authority  to  impose  a  license  tax  or  require 
the  payment  of  a  license  fee  for  the  purpose  of  raising 
revenue ; 

That  the  license  tax  sought  to  be  imposed  by  the 
said  act  is  levied  without  any  assessment  whatsoever 
and  without  any  regard  to  the  value  of  the  subject 
or  thing  sought  to  be  taxed,  contrary  to  the  provi- 
sions of  the  Organic  Act  in  that  regard.     [5] 

V. 

That  said  chapter  52  of  the  Session  Laws  of  the 
Territorial  legislature  for  the  year  1913,  is  void, 
especially  in  so  far  as  it  relates  to  the  facts  in  this 
case,  because  it  attempts  to  impose  a  tax  not  uniform 
upon  the  same  class  of  subjects  in  this  that  one-half 
of  one  per  cent  is  required  on  the  net  income  in  pay- 
ment for  the  license  to  mine,  except  that  those  en- 
gaged in  said  business  and  having  a  net  income  less 
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than  five  thousand  per  annum,  are  not  required  to 
pay  any  sum  whatsoever  in  payment  of  the  license 
provided  for,  which  said  provision  is  in  violation 
of  the  provision  of  the  Organic  Act  that  all  taxes 
must  be  uniform  upon  the  same  class  of  subjects  and 
is  obnoxious  to  the  provisions  of  the  constitution  of 
the  United  States  in  that  behalf. 

It  is  agreed  and  understood  by  and  between  the 
parties  that  while  the  contentions  of  the  parties  are 
herein  set  out  in  the  main,  either  party  shall  be  at 
liberty  to  urge  any  matter  of  law  whatsoever  in  addi- 
tion to  the  matters  herein  expressly  contended  for 
and  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  limit  either  party  in  that  regard,  and  in 
this  connection  it  is  expressly  agreed  that  the  Alaska 
Mexican  Gold  Mining  Company  does  and  shall  have 
the  right  to  urge  the  point  that  no  civil  remedy  is 
provided  by  law  for  the  collection  of  the  sum  for 
which  judgment  is  sought  or  any  part  thereof,  and 
further  that  the  submission  of  the  controversy  in  this 
manner,  upon  an  agreed  statement  of  facts,  shall  not 
be  construed  as  an  admission  on  the  part  of  the 
Alaska  Mexican  Gold  Mining  Company  that  it  is  in 
any  sense  liable  to  the  Territory  of  Alaska  in  any 
sum  whatsoever,  or  that  any  cause  of  action  exists 
against  it  in  favor  of  the  Territory  of  Alaska. 

Upon  the  above  and  foregoing  facts  the  Court  is 
isked  to  render  judgment,  as  it  may  find  the  law 
and  the  rights  of  the  parties  to  be ;  and  either  party 
shall  have  the  right  to  appeal  on  writ  of  error,  sued 
out  as  an  ordinary  action  upon  the  pleadings.  And 
in  consideration  of  the  saving  of  expense  and  delay 
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by  trying  the  controversy  under  this  stipulation,  the 
Territory  waives  all  claims  for  penalties,  and  asks 
only  a  judgment  for  the  amount  of  the  taxes  and  legal 
interest  thereon. 

J.  H.  COBB, 
Chief  Counsel  for  the  Territory  of  Alaska. 
HELLENTHAL  &  HELLENTHAL, 

Attorneys  for  Defendant. 

[Affidavit  of  Governor  Strong  of  Alaska.] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

J.  F.  A.  Strong,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  Governor  of  the 
Territory  of  Alaska ;  that  he  has  read  the  foregoing 
agreed  case  and  statement  of  facts  and  knows  the 
contents  thereof  and  that  [6]  the  controversy  to 
which  the  same  relates  is  a  real  controversy  existing 
between  the  Territory  of  Alaska,  on  the  one  hand, 
and  the  Alaska  Mexican  Gold  Mining  Company  on 
the  other,  and  that  this  proceeding,  or  submission 
of  this  cause  to  the  Court  upon  the  statement  of 
facts  above  referred  to  is  taken  in  good  faith  to  de- 
termine the  rights  of  the  parties. 

J.  F.  A.  STRONG. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
December,  1915. 

[Seal]  E.  L.  COBB, 

Notary  Public  for  Alaska. 

My  commission  expires  Dec.  3d,  1918. 
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[Affidavit  of  P.  R.  Bradley.] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

P.  R.  Bradley,  being  first  duly  sworn  on  oath  de- 
poses and  says:  That  he  is  the  general  superintend- 
ent as  well  as  the  agent  and  attorney  in  fact  for  the 
Alaska  Mexican  Gold  Mining  Company,  the  defend- 
ant above  named;  that  he  has  read  the  foregoing 
agreed  case  and  statement  of  facts  and  knows  the 
contents  thereof;  and  that  the  controversy  existing 
between  the  plaintiff  and  defendant,  that  is  to  say, 
the  Territory  of  Alaska  and  the  Alaska  Mexican 
Gold  Mining  Company,  to  which  the  above  statement 
of  facts  relates,  is  a  real  controversy  and  that  this 
proceeding,  to  wit,  the  submission  of  said  contro- 
versy to  the  Court  upon  this  agreed  statement  of 
facts  is  taken  in  good  faith  to  determine  the  rights 
of  the  parties,  and  affiant  further  says  that  he  is  the 
person  designated  by  the  Alaska  Mexican  Gold 
Mining  Company  and  appointed  by  said  company  as 
the  agent  upon  whom  service  of  process  may  be  made, 
by  an  instrument  in  writing  duly  filed  in  the  office 
of  the  Secretary  of  the  Territory,  under  and  pur- 
suant to  the  laws  relating  to  foreign  corporations, 
and  that  he  has  duly  accepted  said  appointment  as 
by  law  required,  and  is  in  all  respects  fully  author- 
ized to  make  this  verification. 

P.  R.  BRADLEY. 
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Subscribed  and  sworn  to  before  me  this  8th  day  of 
December,  1915. 

[Seal]  SIMON  HELLENTHAL, 

Notary  Public  for  Alaska. 

My  commission  expires  Nov.  30,  1917. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.      Dec.  9,  1915.      J.  W.  Bell,  Clerk. 

[7] 

Whereupon  said  controversy  and  cause  of  action 
so  existing  between  the  Territory  of  Alaska,  as  plain- 
tiff, and  the  Alaska  Mexican  Gold  Mining  Company, 
a  corporation,  as  defendant,  was  by  the  parties  sub- 
mitted to  the  Court  for  its  decision  upon  the  agreed 
case  and  stipulation  of  facts  aforesaid,  and  the 
plaintiff  then  and  there  requested  the  Court  to  enter 
judgment  in  its  favor  in  the  sum  of  $862.61  and  the 
defendant  then  and  there  requested  the  Court  to 
conclude  that  it  was  not  indebted  to  the  plaintiff  in 
the  sum  demanded  or  any  other  sum  whatsoever,  and 
accordingly  to  enter  judgment  in  favor  of  the  de- 
fendant. This  request  of  the  defendant  was  then 
and  there  denied  by  the  Court,  to  which  ruling  and 
order  of  the  Court  the  defendant  then  and  there  ex- 
cepted on  the  following  grounds : 

I. 

That  under  the  provisions  of  chapter  52  of  the 
acts  of  the  Territorial  legislature  for  the  year  1913, 
being  entitled  "An  Act  to  establish  a  system  of  taxa- 
tion, create  revenue  and  provide  for  collection 
thereof  for  the  Territory  of  Alaska  and  for  other 
purposes,"  being  the  act  first  above  referred  to,  no 
civil  liability  is  created  and  the  Alaska  Mexican  Gold 
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Mining  Company  is  not  made,  by  the  provisions  of 
that  act,  civilly  liable  to  the  Territory  of  Alaska  for 
the  payment  of  any  sum  whatsoever,  nor  does  that 
act  contain  any  provision  under  which  the  said 
Alaska  Mexican  Gold  Mining  Company  could  or  did 
become  indebted  to  the  Territory  of  Alaska  in  any 
sum  whatsoever;     [8] 

That  said  act  merely  makes  it  an  offense  to  prose- 
cute or  attempt  to  prosecute  any  of  the  lines  of 
business  therein  mentioned,  including  mining,  with- 
out first  applying  for  and  obtaining  a  license  so  to 
do,  making  said  offense  a  misdemeanor  punishable 
as  provided  in  the  act,  without  providing  that  those 
prosecuting  or  attempting  to  prosecute  any  of  the 
lines  of  business  for  which  such  license  is  required 
shall  be  indebted  to  the  Territory  in  any  sum  what- 
soever; 

And  that  the  provisions  of  chapter  76  of  the  acts 
of  the  Territorial  legislature  for  the  year  1915,  here- 
inbefore referred  to,  if  construed  to  impose  a  lia- 
bility, are  retroactive  and  void  as  being  obnoxious 
to  the  provisions  of  the  Constitution  of  the  United 
States. 

IL 

That  chapter  52  of  the  acts  of  the  Territorial  legis- 
lature of  1913  is  void,  as  far  as  the  matters  and 
things  herein  referred  to  are  concerned,  for  the 
reason,  among  others,  that  it  was  impossible  for  the 
Alaska  Mexican  Gold  Mining  Company  to  comply 
with  the  provisions  of  said  act  and  apply  for  or  ob- 
tain a  license,  as  therein  provided,  in  that  said  act 
required  the  said  company  to  apply  for  and  procure 
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a  license  in  advance  and  pay  therefor  one  half  of  one 
per  cent  on  its  net  income  which  had  not  yet  been 
earned,  and  which  it  was  impossible  to  calculate  or 
determine  in  advance. 

In  this  connection  it  is  urged  that  said  provisions 
of  chapter  52,  in  so  far  as  they  relate  to  this  case 
are  void  because  upon  a  conviction  for  a  violation 
thereof  the  Court  would  be  powerless  to  impose  a 
sentence  since  the  amount  fixed  as  a  penalty  is  so 
indefinite  and  uncertain  that  no  sentence  [9] 
could  be  imposed  by  the  Court ;  that  the  clerk  of  the 
court  could  not  act  as  an  of&cer  for  the  Territory  in 
receiving  the  license  fee  or  issuing  the  license  and 
that  the  Judge  could  not  act  as  a  territorial  officer  in 
passing  upon  the  license. 

III. 

That  said  act  chapter  52  of  the  acts  of  the  Terri- 
torial legislature  of  1913,  above  referred  to,  is  void 
especially  in  so  far  as  it  relates  to  the  facts  in  this 
case  for  the  reason  that  it  compels  those  engaged 
in  mining  to  make  an  application  to  the  District 
Court  or  Judge  thereof  for  a  license  to  carry  on  such 
mining  operations  or  business  and  reposes  in  said 
Court  or  Judge  thereof  the  arbitrary  power  or  grant- 
ing or  refusing  such  license,  giving  said  Court  or 
Judge  the  power  to  arbitrarily  or  capriciously  deny 
an  owner  of  mining  claims  a  license  to  work  or 
operate  his  said  claims  so  that  the  Corut  or  Judge 
would  have  the  power  in  this  case  of  denying  the 
Alaska  Mexican  Gold  Mining  Company  a  license  to 
operate  or  mine  its  mining  claims  and  in  so  doing 
deprive  the  said  company  of  its  said  property  and 
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also  denying  the  said  company  the  right  to  follow  the 
useful  and  lawful  occupation  of  mining,  all  of  which 
is  contrary  to  the  provisions  of  the  Constitution  of 
the  United  States  in  that  regard. 

IV. 
That  said  chapter  52  of  the  Session  Laws  of  the 
Alaska  legislature   for  the  year  1913,  is  void  es- 
pecially in  so  far  as  it  relates  to  the  facts  in  this 
case  for  the  further  reason  that  under  the  provisions 
of  said  act  a  license  is  required  not  for  the  purpose 
of  regulation  under  the  police     [10]     power,  but 
for  the  purpose  of  raising  revenue  under  the  tax- 
ing power  and  for  the  last-mentioned  purpose  alone; 
That  under  the  Organic  Act  of  the  Territory  of 
Alaska  providing  for  a  legislature  and  conferring 
thereon  the  powers  therein  mentioned,  the  said  leg- 
islature has  no  authority  to  require  a  license  for 
the  purpose  of  taxation  or  for  the  purpose  of  rais- 
ing revenue,  and  that  the  power  of  said  legislature  in 
the  collection  of  taxes  is  limited  by  the  following 
provision,  "All  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  and  shall  be  levied  and  col- 
lected under  general  laws,  and  the  assessments  shall 
be  according  to  the  actual  value  thereof,"  as  well 
as   by  other   provisions    contained   in  the  Organic 
Act;  that  under  the  provisions  and  limitations  con- 
tained in  said  Organic  Act,  the  territorial  legisla- 
ture has  no  power  or  authority  to  impose  a  license 
tax  or  require  the  payment  of  a  license  fee  for  the 
purpose  of  raising  revenue; 

That  the  license  tax  sought  to  be  imposed  by  the 
said  act  is  levied  without  any  assessment  whatso- 
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ever  and  without  any  regard  to  the  value  of  the 
subject  or  thing  sought  to  be  taxed,  contrary  to 
the  provisions  of  the  Organic  Act  in  that  regard. 

V. 

That  said  chapter  52  of  the  Session  Laws  of  the 
territorial  legislature  for  the  year  1913,  is  void, 
especially  in  so  far  as  it  relates  to  the  facts  in  this 
case,  because  it  attempts  to  impose  a  tax  not  uni- 
form upon  the  same  class  of  subjects  in  this  that 
one  half  of  one  per  cent  is  required  on  the  net  in- 
come in  payment  for  the  license  to  mine,  except 
[11]  that  those  engaged  in  said  business  and  hav- 
ing a  net  income  less  than  five  thousand  per  annum, 
are  not  required  to  pay  any  sum  whatsoever  in  pay- 
ment of  the  license  provided  for,  which  said  pro- 
vision is  in  violation  of  the  provision  of  the  Organic 
Act  that  all  taxes  must  be  uniform  upon  the  same 
class  of  subjects  and  is  obnoxious  to  the  provisions 
of  the  Constitution  of  the  United  States  in  that  be- 
half. 

Which  exception  was  then  and  there  allowed  by 
the  Oourt. 

The  defendant  duly  and  regularly  and  at  the  time 
the  Court  so  concluded,  objected  and  excepted  to 
conclusion  number  one,  contained  in  the  judgment 
v^hich  is  in  words  and  figures  as  follows : 

"That  the  defendant  is  liable  for  the  license 

tax  laid  by  the  Territory  of  Alaska  in  chapter 

'52  of  the  Session  Laws  of  1913." 

which   objection    and    exception   is    based   on    the 

ground  that  chapter  52  of  the  Session  Laws  of  1913, 

especially  in  so  far  as  the  provisions  thereof  relate 


18        Alaska  Meocican  Gold  Mining  Company 

to  the  facts  contained  in  the  agreed  statement  of 
facts  herein,  is  invalid  and  void  because  the  same 
is  so  uncertain  that  it  cannot  be  enforced,  because 
the  provisions  thereof  are  such  that  it  is  impossible' 
to  comply  therewith,  because  the  act  confers  upon 
the  Court  or  Judge  arbitrary  power  to  deprive  the 
defendant  of  property  and  of  the  right  to  follow  the 
occupation  of  mining,  in  violation  of  the  provisions 
of  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States  and  that  the  act  is  void  as  be- 
ing in  conflict  with  the  provisions  of  the  Federal 
Constitution,  for  the  various  reasons  set  out  in  detail 
in  the  stipulation  of  facts  herein,  and  further,  that  the 
act  is  void  and  invalid  as  being  passed  by  the  [12] 
legislature  without  authority  and  as  being  in  viola- 
tion of  the  provisions  of  the  Organic  Act  of  the  Ter- 
ritory, because  under  the  provisions  of  said  act  said 
legislature  had  no  power  to  levy,  lay  or  collect  a  tax 
other  than  a  tax  based  upon  value  and  upon  an  as- 
sessment of  the  property  taxed,  and  further  that 
the  tax  in  question  violates  the  provisions  of  the 
Organic  Act  in  that  it  is  not  uniform  upon  the  same 
class  of  subjects,  incomes  of  five  thousand  dollars 
being  exempt.  And  that  said  act  is  in  violation  of 
said  Organic  Act  for  the  various  reasons  set  out  in 
detail  in  the  agreed  statement  of  facts  herein,  all 
of  which  said  reasons  set  out  in  said  statement  of 
facts,  both  in  regard  to  the  conflict  between  the  Or- 
ganic Act  and  the  act  of  the  legislature  under  discus- 
sion, chapter  52  of  the  Laws  of  1913,  and  as  to  the 
conflict  between  said  act  and  the  provisions  of  the 
Constitution  of  the  United  States,  are  to   be  re- 
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garded  as  if  repeated  and  incorporated  in  this  ex- 
ception. And  this  exception  is  based  upon  the  fur- 
ther ground  that  no  civil  liability  exists  under  the 
provisions  of  chapter  52  of  the  Session  Lav/s  of  1913, 
which  exception  was  then  and  there  allowed,  by  the 
Court. 

The  defendant,  then  and  there  and  at  the  time, 
further  objected  and  excepted  to  conclusion  of  law 
number  two,  as  the  same  was  embodied  in  the  judg- 
ment, which  reads  as  follows: 

That  the  tax  so  due  may  be  recovered  in  a 
civil  action  under  the  provisions  of  chapter  76 
'Session  Laws  of  Alaska,  1915. 

This  conclusion  was  objected  to  and  excepted  to 
on  the  ground,  among  others,  that  chapter  52  of  the 
Laws  of  1913,  did  not  create  any  civil  liability,  and 
that  chapter  76  of  the  Laws  of  1915,  could  not  create 
such  liability  without  the  same  being  retroactive, 
[13]  and  that  to  that  extent  chapter  76  of  the  Laws 
of  1915,  was  void  as  being  in  conflict  with  the  provi- 
sions of  the  Constitution  of  the  United  States;  fur- 
ther that  no  taxes  were  laid  by  chapter  52  of  the 
Laws  of  1913,  which  could  under  any  circumstances 
be  the  subject  of  a  civil  action;  that  chapter  52  of  the 
Laws  of  1913  is  a  criminal  statute  imposing  no  civil 
liability;  that  chapter  76  of  the  Laws  of  1915  is  void 
in  so  far  as  it  attempts  to  give  a  civil  remedy  in  re- 
lation to  the  matters  and  things  dealt  with  in  chap- 
ter 52  of  the  Session  Laws  of  1915,  in  that  such  leg- 
islation would  change  the  remedy  from  a  criminal 
to  a  civil  one,  deprive  the  defendant  of  the  right  of 
a  trial  in  accordance  with  the  rules  of  criminal  pro- 
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cedure  and  make  the  defendant  liable  to  a  fine  and 
penalty  imposed  by  a  purely  criminal  statute  in  ac- 
cordance with  the  rules  of  proof  and  rules  of  proce- 
dure applicable  to  civil  cases;  that  said  chapter  76  of 
the  Laws  of  1915,  is  in  that  regard  retroactive  and 
void;  that  exception  is  further  taken  to  the  said  con- 
clusion of  law  number  two  on  the  ground  and  for 
each  and  all  of  the  reasons  urged  in  the  statement  of 
facts  as  the  contentions  of  the  defendant,  and  the 
same  and  each  and  all  of  the  same  are  to  be  regarded 
as  written  herein,  which  exception  was  then  and 
there  allowed  by  the  Court. 

Whereupon  the  Court  entered  its  judgment  for 
the  plaintiff  over  the  objection  of  the  defendant,  to 
which  ruling  and  order  of  the  Court,  the  defendant 
excepted,  which  exception  was  then  and  there  al- 
lowed by  the  Court. 

[Order  Settling  and  Allowing  Bill  of  Exceptions, 

etc.] 

And  now  this  matter  coming  on  to  be  heard  on  the 
application  of  the  defendant  asking  that  the  above 
and  foregoing  be  settled  and  allowed  as  a  bill  of  ex- 
ceptions herein  [14]  and  the  Court  being  fully  ad- 
vised in  the  premises  finds  that  the  above  and  fore- 
going is  a  true,  full  and  correct  bill  of  exceptions; 
that  the  same  contains  a  true  and  accurate  record  of 
all  the  proceedings  had  herein;  that  no  evidence  was 
adduced  in  the  cause,  but  the  cause  submitted  upon 
an  agreed  statement  as  herein  set  forth,  w^hich  said 
foregoing  agreed  statement  it  is  hereby  certified 
contains  all  the  facts  stipulated  to  by  the  parties 
upon  which  the  cause  was  submitted. 
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NOW,  THEREFORE,  it  is  ordered  that  the 
above  and  foregoing  be  signed,  settled  and  allowed 
by  the  Court  as  a  true,  full  and  correct  bill  of  excep- 
tions herein  containing  a  full,  true,  accurate  and  cor- 
rect record  of  all  the  proceedings  had  herein,  and 
it  is  further  ordered  that  said  bill  of  exceptions  so 
signed,  settled  and  allowed  shall  be  and  constitute 
a  part  of  the  record  in  this  cause. 

Done  in  open  court  this  27th  day  of  December, 
A.  D.,  1915. 

ROBERT  W.  JENNINGS, 

Judge. 
COBB. 

Filed  in  the  District  Court,  District  of  x\laska, 
First  Division.  Dec.  27,  1915.  J.  W.  Bell,  Clerk. 
By  C.  Z.  Denny,  Deputy.     [15] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1408— A. 

TERRITORY  OF  ALASKA, 

Plaintiff, 
vs. 
ALASKA    MEXICAN     GOLD    MINING     COM- 
PANY, a  Corporation, 

Defendant. 

Judgment. 

This  cause  came  on  regularly  to  be  heard  upon  the 
agreed  statement  filed  herein  and  was  submitted  to 
the  Court  for  decision  under  the  provisions  of  chap- 
ter 28  of  the  Alaska  Code  of  Civil  Procedure.     And 
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the  Court  having  heard  said  statement  and  fully  con- 
sidered the  same,  concludes  as  a  matter  of  law  from 
the  facts  therein  stated: 

I. 

That  the  defendant  is  liable  for  the  license  tax  laid 
by  the  Territory  of  Alaska  in  chapter  52  of  the  Ses- 
sion Laws  of  1913. 

II. 

That  the  taxes  so  due  may  be  recovered  in  a  civil 
action  under  the  provisions  of  chapter  76,  Session 
Laws  of  Alaska  1915. 

IT  IS  THEREFORE  CONSIDERED  BY  THE 
COURT  and  so  ordered  and  adjudged  and  decreed 
that  the  plaintiff,  the  Territory  of  Alaska,  do  have 
and  recover  of  and  from  the  defendant,  Alaska 
Mexican  Gold  Mining  Company,  a  corporation,  the 
sum  of  Eight  Hundred  and  Sixty-Two  and  61/100 
Dollars  ($862.61)  together  with  costs  herein  to  be 
taxed  by  the  clerk,  for  all  of  which  let  execution  is- 
sue.    [16] 

Done  in  open  court  this  the  27th  day  of  December, 
1915. 

ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  27,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [17] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1408— A. 
THE  TERRITORY  OF  ALASKA, 

Plaintiff, 

vs. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Defendant. 

United  States   Circuit   Court   of  Appeals   for  the 
Ninth  Circuit,  Holden  at  San  Francisco. 

Case  No.  1408^A. 

ALASKA     MEXICAN     GOLD     MINING     COM- 
PANY, a  Corporation, 

Plaintiff  in  Error, 
vs. 

TERRITORY  OF  ALASKA, 

Defendant  in  Error. 

Petition  for  Writ  or  Error  and  Allowance  Thereof. 

To  the  Honorable  ROBERT  W.  JENNINGS,  Judge 
of   the    District    Court    for    the    Territory    of 
Alaska,  Division  Number  One : 
Now    comes   the    above-named    Alaska    Mexican 
Gold  Mining  Company,  a  coi-poration,  the  plaintiff 
in  error  herein,  by  its  attorneys,  Hellenthal  &  Hel- 
lenthal,  and  complains  that  in  the  record  and  pro- 
ceedings had  in  the  District  Court  for  the  Territory 
of  Alaska,  Division  Number  One,  in  the  case  of  the 
Territory  of  Alaska,  plaintiff  and  defendant  in  er- 
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ror,  against  the  Alaska  Mexican  Gold  Mining  Com- 
pany, defendant,  and  plaintiff  in  error,  and  also  in 
the  rendition  of  the  judgment  in  said  cause  in  the 
District  Court  for  the  Territory  of  Alaska,  Division 
Number  One,  against  the  Alaska  Mexican  Gold  Min- 
ing Company  on  the  27th  day  of  December,  1915, 
wherein  the  District  Court  for  the  Territory  of 
Alaska  adjudged  the  defendant,  the  Alaska  Mexican 
Gold  Mining  Company,  to  be  indebted  to  the  plain- 
tiff, the  Territory  [18]  of  Alaska,  in  the  sum  of 
$862.61,  and  wherein  the  plaintiff,  the  Territory  of 
Alaska,  was  given  judgment  against  the  defendant, 
the  Alaska  Mexican  Gold  Mining  Company,  for  the 

sum  of  $862.61,  and  costs,  taxed  at  $ ,  manifest 

error  hath  happened  to  the  great  damage  of  said 
Alaska  Mexican  Gold  Mining  Company,  as  will  more 
fully  appear  from  the  assignment  of  errors  filed 
herewith. 

WHEREFORE  the  Alaska  Mexican  Gold  Mining 
Company  prays  for  the  allowance  of  a  writ  of  error, 
and  for  an  order  fixing  the  amount  of  the  bond  in 
said  cause,  and  for  such  other  orders  and  processes 
as  may  cause  the  said  errors  to  be  corrected  by  the 
United  iStates  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Dated  this  28th  day  of  December,  A.  D.,  1915. 
HELLENTHAL  &  HELLENTHAL, 
Attorneys  for  Alaska  Mexican  Gold  Mining  Com- 
pany. 

The  above  petition  for  writ  of  error  is  allowed  and 
the  bond  fixed  at  $1,500.00  ($1,500.00)  dollars,  to  be 
approved  by  the  clerk  or  Judge  of  the  above-entitled 
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court.     Dated  this  28th  day  of  December,  1915. 

ROBERT  W.  JENNINGS, 

Judge. 
0.  K.— COBB. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  28,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [19] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One. 

Case  No.  1408— A. 

TERRITORY  OF  ALASKA, 

Plaintiff, 

vs. 

ALASKA     MEXICAN     GOLD     MINING     COM- 
PANY, a  Corporation, 

Defendant. 

United  States   Circuit   Court   of  Appeals   for  the 
Ninth  Circuit  H olden  at  San  Francisco. 

ALASKA     MEXICAN     GOLD     MINING     COM- 
PANY, a  Corporation, 

Plaintiff  in  Error, 
vs. 

TERRITORY  OF  ALASKA, 

Defendant  in  Error. 

Assignment  of  Errors. 
Comes   now   the   Alaska   Mexican   Gold   Mining 
Company,  the  plaintiff  in  error,  and  assigns  the  fol- 
lowing errors  committed  by  the  Court  in  connection 
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with  the  trial  and  rendition  of  judgment  herein,  the 
errors  so  assigned  being  the  errors  which  the  plain- 
tiff in  error  intends  to  urge  before  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
are  the  errors  relied  upon  for  a  reversal  of  the  Judg- 
ment herein  ; 

First  Error  Assigned. 

That  the  Court  erred  upon  the  submission  of  the 
cause  to  it  on  the  agreed  statement  of  facts  in  not 
concluding  that  the  defendant  was  not  indebted  to 
the  plaintiff  in  the  sum  demanded  or  in  any  sum 
whatsoever  and  entering  judgment  in  favor  [20] 
of  the  defendant  accordingly  as  it  was  requested  to 
do  by  the  defendant  at  the  time  the  cause  was  sub- 
mitted. 

Second  Error  Assigned. 

That  the  Court  erred  in  adopting  as  its  conclusion, 
conclusion  of  law  number  one  contained  in  the  judg- 
ment, "That  the  defendant  is  liable  for  the  license 
tax  laid  by  the  Territory  of  Alaska  in  chapter  52  of 
the  Session  Laws  of  1913." 

Third  Error  Assigned. 

That  the  Court  erred  in  adopting  as  its  conclusion, 
conclusion  of  law  number  two  embodied  in  the  judg- 
ment, which  reads  as  follows :  ' '  That  the  tax  so  due 
may  be  recovered  in  a  civil  action  under  the  pro- 
visions of  chapter  76,  Session  Laws  of  Alaska,  1915." 
Fourth  Error  Assigned. 

That  the  Court  erred  in  entering  judgment  for  the 
plaintiff  and  against  the  defendant. 

HELLENTHAL  &  HELLENTHAL, 
Attorneys  for  Alaska  Mexican  Gold  Mining  Com- 
pany. 
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Due  service  by  copy  admitted  this  27  day  of  De- 
cember, 1915. 

J.  H.  COBB, 
Chief  Counsel  for  Territory  of  Alaska. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Dec.  28, 1915.  J.  W.  Bell,  Clerk.  By 
L.  E.  Spray,  Deputy.     [21] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

Case  No.  1408-A. 

TERRITORY  OF  ALASKA, 

Plaintife, 

vs. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Defendant. 

United   States  Circuit  Court  of   Appeals    for    the 
Ninth  Circuit  Holden  at  San  Francisco. 

Case  No.  1408-A. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Plaintiff  in  Error, 

vs. 

TERRITORY  OF  ALASKA, 

Defendant  in  Error. 
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Writ  of  Error. 

United  States  of  America, — ss. 
The  President  of  the  United  States  of  America  to 
the    Honorable    ROBERT    W.    JENNINGS, 
Judge  of  the  District  Court  for  the  Territory 
of  Alaska,  Division  Number  One,  Greeting : 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea,  which  is  in 
said  District  Court,  Division  Number  One  thereof, 
before  you,  between  the  Territory  of  Alaska,  as  plain- 
tiff, and  the  Alaska  Mexican  Gold  Mining  Company, 
a  corporation,  as  defendant,  a  manifest  error  hath 
happened  to  the  great  prejudice  and  damage  of  the 
said  Alaska  Mexican  Gold  Mining  Company  as  set 
forth  and  appears  by  the  petition  herein,     [22] 

We,  being  willing  that  error,  if  any  hath  hap- 
pened, should  be  duly  corrected  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that 
then  under  your  seal  distinctly  and  openly  you  send 
the  records  and  proceedings  aforesaid  with  all  things 
concerning  the  same  to  the  Justices  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  city  of  iSan  Francisco,  in  the  State  of  Cali- 
fornia, together  with  this  writ,  so  as  to  have  the  same 
at  said  place  and  said  circuit  on  or  before  thirty  days 
from  the  date  hereof,  that  the  record  and  proceedings 
aforesaid  being  inspected  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to  cor- 
rect those  errors  what  of  right,  and  according  to  the 
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laws  and  customs  of  the  United  States  should  be 
done. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  this  28  day  of  December,  A.  D.  1915. 

Attest  my  hand  and  the  seal  of  the  District  Court 
for  the  Territory  of  Alaska,  Division  Number  One, 
at  the  clerk's  office  at  Juneau  on  the  day  and  year 
last  above  written. 

[Seal]  J.  W.  BELL, 

Clerk  of  the  District  Court  for    the    Territory  of 
Alaska,  Division  No.  1. 
Allowed  this  28  day  of  December,  A.  D.  1915. 
ROBERT  W.  JENNINOS, 

Judge. 
Service  of  the  foregoing  writ  of  error  is  admitted 
this  Dec.  28th,  1915. 

J.  H.  COBB, 
Chief  Counsel,  Ter.  of  Alaska. 
0.  K.— COBB. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Dec.  28,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [23] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

Case  No.  1406-A. 

TERRITORY  OR  ALASKA, 

Plaintiff, 
vs. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Defendant. 

United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  Holden  at  San  Francisco. 

Case  No.  140&-A. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Plaintiff  in  Error, 
vs. 

TERRITORY  OF  ALASKA, 

Defendant  in  Error. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE    PRESENTS, 

that  we,  the  Alaska  Mexican  Gold  Mining  Company, 
a  corporation,  as  principal,  and  Charles  Goldstein,  as 
surety,  are  held  and  firmly  bound  unto  the  above- 
named  Territory  of  Alaska  in  the  just  and  full  sum 
of  Fifteen  Hundred  ($1,500)  Dollars,  to  be  paid  to 
the  said  Territory  of  Alaska,  its  attorneys  or  assigns, 
to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executocs  and  administrators, 
jointly  and  severally  by  these  presents.     Sealed  with 
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our  seals  and  dated  this  28th  day  of  December,  A.  D. 
1915. 

WHEREAS,  lately  in  the  District  Court  for  the 
Territory  of  Alaska,  Division  Number  One,  in  an  ac- 
tion therein  pending  between  the  Territory  of 
Alaska,  as  plaintiff,  and  the  Alaska  Mexican  Gold 
Mining  Company,  a  corporation,  as  defendant, 
[24]  a  judgment  was  rendered  against  the  said 
Alaska  Mexican  Gold  Mining  Company  for  the  sum 
of  $862.61  and  costs,  and  the  said  Alaska  Mexican 
Gold  Mining  Company  having  obtained  a  writ  of  er- 
ror, and  filed  a  copy  thereof  in  the  clerk's  office  of  the 
said  court  to  reverse  the  judgment  in  the  aforesaid 
action  and  the  citation  directed  to  the  said  Territory 
of  Alaska,  citing  and  admonishing  it  to  be  and  appear 
at  the  session  of  the  United  States  Circuit  Coui*t  of 
Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the 
city  of  San  Francisco,  State  of  California,  within 
thirty  days  from  the  date  of  approval  of  this  bond, 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Alaska  Mexican  Gold  Mining  Com- 
pany shall  prosecute  said  writ  of  error  to  effect  and 
answer  all  damages  and  costs  if  it  fail  to  make  its 
said  plea  good,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

ALASKA  MEXICAN  GOLD  MINING  CO. 
By  J.  O.  HELLENTHAL, 
Its  Attorney, 
Principal. 
CHARLES  GOLDSTEIN, 
Signed,  sealed  and  delivered  in  the  presence  of : 

B.  A.  ROESELLE. 
A.  GOLDSTEIN. 
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The  above  and  foregoing  Supersedeas  and  cost 
bond  is  hereby  duly  approved,  not  only  as  to  form, 
but  also  as  to  the  surety  thereon,  this  28  day  of  De- 
cember, 1915. 

EGBERT  W.  JENNINGS, 
Judge  of  the  District  Court  for   the    Territory  of 
Alaska,  Division  Number  Gne. 
O.  K.— CGBB. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  28,  1915.  J.  W,  Bell,  Clerk. 
By ,  Deputy.     [25] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

Case  No.  1408^A. 

TEREITGRY  GF  ALASKA, 

Plaintiff, 
vs. 

ALASKA    MEXICAN    GGLD    MINING    CGM- 
PANY,  a  Corporation, 

Defendant. 

United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  Holden  at  San  Francisco. 

Case  No.  1408^A. 

ALASKA    MEXICAN    GGLD    MINING    CGM- 
PANY,  a  Corporation, 

Plaintiff  in  Error, 
vs. 

TERRITGRY  GF  ALASKA, 

Defendant  in  Error. 
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Citation  on  Writ  of  Error. 

The  President  of  the  United  States  to  the  Territory 
of  Alaska,  the  Above-named  Plaintiff  and  De- 
fendant in  Error,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  City  of  San 
Francisco,  State  of  California,  within  thirty  (30) 
days  from  the  date  of  this  citation,  pursuant  to  a 
writ  of  error  filed  in  the  clerk's  office  of  the  District 
Court  for  the  Territory  of  Alaska,  Division  Number 
One,  where  the  Alaska  Mexican  Gold  Mining  Com- 
pany, a  corporation,  is  the  plaintiff  in  error  and  you, 
the  said  Territory  of  Alaska,  are  the  defendant  in 
error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment in  the  said  writ  of  error  mentioned  should  not 
be  corrected  and  speedy  justice  should  [2'6]  be 
done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States  of  America,  this  28th  day  of  Decem- 
ber, A.  D.  1915,  and  of  the  Independence  of  the 
United  States  the  139th. 

ROBERT  W.  JENNINGS, 

Judge. 

Service  of  the  foregoing  citation  admitted  this 
Dec.  26th,  1915. 

J.  H.  COBB, 
Chief  Counsel,  Ter.  of  Alaska. 
O.  K.— COBB. 
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Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  28,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [27] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

Case  No.  1408^A. 

TERRITORY  OF  ALASKA, 

Plaintife, 
vs. 

ALASKA    MEXICAN    GOLD    MINING    COM- 
PANY, a  Corporation, 

Defendant. 

Praecipe  [for  Transcript  of  Record]. 

Kindly  prepare  certified  copies  for  transmission 
to  the  United  iStates  Circuit  Court  of  Appeals  in  con- 
nection with  your  return  of  the  Writ  of  Error  herein 
as  follows:  Bill  of  Exceptions,  Judgment,  Petition 
for  Writ  of  Error  and  Order  allowing  the  same.  As- 
signment of  Errors,  Writ  of  Error,  Bond  on  Writ 
of  Error,  and  Citation  on  Writ  of  Error. 

HELLENTHAL  &  HELLENTHAL, 

Attorneys  for  Defendant. 

Filed  in  the  District  Court,  District  of  Alaska, 
Fii^st  Division.  Dec.  28,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [28] 
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In  the  District  Court  for  the  District  of  Alaska,  Di- 
vision No.  1,  at  Juneau,  Alaska. 

Certificate  [of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record]. 

United  States  of  America, 
District  of  Alaska, 
Division  No.  1, — ss. 

I,  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 
District  of  Alaska,  Division  No.  1,  hereby  certify 
that  the  foregoing  and  hereto  attached  28  pages  of 
typewritten  matter,  numbered  from  1  to  28,  both  in- 
clusive, constitute  a  full,  true,  and  complete  copy,  and 
the  whole  thereof,  prepared  in  accordance  with  the 
praecipe  of  defendant  and  plaintiff  in  error,  on  file 
in  my  office,  and  made  a  part  hereof  in  Cause  No. 
1408-A,  Territory  of  Alaska,  Plaintiff,  vs.  Alaska 
[Mexican  Gold  Mining  Company,  a  Corporation,  De- 
fendant. 

I  further  certify  that  said  record  is  by  virtue  of  the 
Writ  of  Error  and  Citation  issued  in  this  cause,  and 
the  return  thereof  in  accordance  therewith. 

I  further  certify  that  this  transcript  was  prepared 
by  me  in  my  office,  and  that  the  cost  of  preparation, 
examination  and  certificate  amounting  to  twenty-five 
dollars  ($25.00),  has  been  paid  to  me  by  counsel  for 
plaintiff  in  error. 

In  witness  whereof  I  have  hereunto  set  my  hand 
and  the  seal  of  the  above-entitled  court  this  28th  day 
of  December,  1915. 

[Seal]  J.  W.  BELL, 

Clerk. 

By , 

Deputy. 
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[Endorsed]:  No.  2727.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Alaska 
Mexican  Gold  Mining  Company,  a  Corporation, 
Plaintiff  in  Error,  vs.  The  Territory  of  Alaska,  De- 
fendant in  Error.  Transcript  o'f  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court  of 
the  District  Court  of  Alaska,  Division  No.  1. 

Filed  January  5, 1916. 

F.  D.  MONCKTON, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 

By  Meredith  Bawyer, 

Deputy  Clerk. 
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ALASKA  MEXICAN  GOLD  MINING  COMPANY, 
a  corporation, 

Plaintiff  in  Error, 
vs. 
TERRITORY  OF  ALASKA, 

Defendant  in  Error. 


Srt^f  nf  plaintiff  in  Irrnr 


Upon  Writ  of  Error  to  the  United  States 

District  Court  for  the  District  of 

Alaska,  Division  No.  1. 


HELLENTHAL  &  HELLENTHAL, 

^^ttorneys  for  Plaintiff  in  Error 

ALASKA  DAILY  EMPIRE  PRESS 
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ALASKA  MEXICAN  GOLD  MINING  COMPANY, 
a  corporation, 

Plaintiff  in  Error, 
vs. 
TERRITORY  OF  ALASKA, 

Defendant  in  Error. 


Irtpf  nf  plaintiff  in  lErrnr 


Upon  Writ  of  Error  to  the  United  States 

District  Court  for  the  District  of 

Alaska,  Division  No.  1. 


HELLENTHAL  &  HELLENTHAL, 

Attorneys  for  Plaintiff  in  Error. 


ALASKA  DAILY  EMPIRE  PRR9S 


STATEMENT  OF  FACTS. 

This  proceeding  was  brought  by  the  Territory 
of  Alaska  against  the  Alaska  Mexican  Gold  Mining 
Company  to  recover  taxes  alleged  to  be  due  under 
an  act  of  the  Territorial  Legislature.  It  is  a  test 
case  in  that  the  payment  of  taxes  by  others  similarly 
situated  is  delayed  pending  a  decision  herein. 

On  the  24th  day  of  August,  1912,  Congress 
passed  the  Organic  Act  of  the  erritory  of  Alaska, 
which  is  in  words  and  figures  as  follows:  (The 
pertinent  portions  are  in  italics.) 

(PUBLIC— NO.  334.) 
(H.  R.  38.) 

An  Act  to  create  a  legislature  in  the  Territory 
of  Alaska,  to  confer  legislative  power  thereon,  and 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  Amenca  in 
Congress  assembled, 

Alaska  Territory  organized. — That  the  ter- 
ritory ceded  to  the  United  States  by  Russia  by  the 
treaty  of  March  thirtieth,  eighteen  hundred  and  six- 
ty-seven, and  known  as  Alaska,  shall  be  and  consti- 
tute the  Territory  of  Alaska  under  the  laws  of  the 
United  States,  the  government  of  which  shall  be 
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organized  and   administered  as  provided  by   said 
laws. 

Sec.  2.  Capital  at  Juneau. — That  the  capital 
of  the  Territory  of  Alaska  shall  be  at  the  city  of  Ju- 
neau, Alaska,  and  the  seat  of  government  shall  be 
maintained  there. 

Sec.  3.  Constitution  and  laws  of  United 
States  extended. — That  the  Constitution  of  the 
United  States,  and  all  the  laws  thereof  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  ef- 
fect ivithin  the  said  Territory  as  elsewhere  in  the 
United  States;  that  all  the  laws  of  the  United  States 
heretofore  passed  establishing  the  executive  and  ju- 
dicial departments  in  Alaska  shall  continue  in  full 
force  and  effect  until  amended  or  repealed  by  Act  of 
Congress;  that  except  as  herein  provided  all  laws 
now  in  force  in  Alaska  shall  continue  in  full  force 
and  effect  until  altered,  amended,  or  repealed  by  Con- 
gress or  by  the  legislature:  Provided,  That  the  au- 
thority herein  granted  to  the  legislature  to  alter, 
amend,  modify,  and  repeal  laws  in  force  in  Alaska 
shall  not  extend  to  the  customs,  internal-revenue, 
postal,  or  other  general  laws  of  the  United  States  or 
to  the  game,  fish,  and  fur-seal  laivs  and  laws  relat- 
ing to  bur-bearing  animals  of  the  United  States  ap- 
plicable to  Alaska,  or  to  the  laws  of  the  United 
States  providing  for  taxes  on  business  and  trade,  or 
to  the  A^ct  entitled  *'An  Act  to  provide  for  the  con- 
struction and  maintenance  of  roads,  the  establish- 
ment and  maintenance  of  schools,  and  the  care  and 


support  of  insane  persons  in  the  District  of  Alaska j 
and  for  other  purposes/'  approved  January  twenty- 
seventh,  nineteen  hundred  and  five,  and  the  several 
Acts  amendatory  thereof:  Provided  further,  That 
this  provision  shall  not  operate  to  prevent  the  legis- 
lature from  imposing  other  and  additional  taxes  or 
licenses.  And  the  legislature  shall  pass  no  law  de- 
priving the  judges  and  officers  of  the  district  court 
of  Alaska  of  any  authority,  jurisdiction,  or  func- 
tion exercised  by  like  judges  or  officers  of  district 
courts  of  the  United  States. 

Sec.  4.  The  Legislature. — That  the  legislative 
power  and  authority  of  said  Territory  shall  be  vest- 
ed in  a  legislature,  which  shall  consist  of  a  senate 
and  house  of  representatives.  The  senate  shall  con- 
sist of  eight  members,  two  from  each  of  the  four  ju- 
dicial divisions  into  which  Alaska  is  now  divided  by 
Act  of  Congress,  each  of  whom  shall  have  at  the  time 
of  his  election  the  qualifications  of  an  elector  in  Al- 
aska, and  shall  have  been  a  resident  and  an  inhabi- 
tant in  the  division  from  which  he  is  elected  for  at 
least  two  years  prior  to  the  date  of  his  election.  The 
term  of  office  of  each  member  of  the  senate  shall 
be  four  years:  Provided,  That  immediately  after 
they  shall  be  assembled  in  consequence  of  the  first 
election  they  shall,  by  lot  or  drawing,  be  divided  in 
each  division  into  two  classes ;  the  seats  of  the  mem- 
bers of  the  first  class  shall  be  vacated  at  the  end  of 
two  years  and  the  seats  of  the  members  of  the  sec- 
ond class  shall  be  vacated  at  the  end  of  four  years,  so 
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organized  and   administered   as  provided  by  said 
laws. 

Sec.  2.  Capital  at  Juneau.— That  the  capital 
of  the  Territory  of  Alaska  shall  be  at  the  city  of  Ju- 
neau, Alaska,  and  the  seat  of  government  shall  be 
maintained  there. 

Sec.  3.  Constitution  and  lav^^s  of  United 
States  extended. — That  the  Constitution  of  the 
United  States,  and  all  the  laws  thereof  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  ef- 
fect within  the  said  Territory  as  elsewhere  in  the 
United  States;  that  all  the  laws  of  the  United  States 
heretofore  passed  establishing  the  executive  and  ju- 
dicial departments  in  Alaska  shall  continue  in  full 
force  and  effect  until  amended  or  repealed  by  Act  of 
Congress;  that  except  as  herein  provided  all  laws 
now  in  force  in  Alaska  shall  continue  in  full  force 
and  effect  until  altered,  amended,  or  repealed  by  Con- 
gress or  by  the  legislature:  Provided,  That  the  au- 
thority herein  granted  to  the  legislature  to  alter, 
amend,  modify,  and  repeal  laws  in  force  in  Alaska 
shall  not  extend  to  the  customs,  internal-revenue, 
postal,  or  other  general  laws  of  the  United  States  or 
to  the  game,  fish,  and  fur-seal  laws  and  laivs  relat- 
ing to  bur-bearing  animals  of  the  United  States  ap- 
plicable to  Alaska,  or  to  the  laws  of  the  United 
States  providing  for  taxes  on  business  and  trade,  or 
to  the  Act  entitled  "An  Act  to  provide  for  the  con- 
struction and  maintenance  of  roads,  the  establish- 
ment and  maintenance  of  schools,  and  the  care  and 


support  of  insane  persons  in  the  District  of  Alaska^ 
and  for  other  purposes/'  approved  January  twenty- 
seventh,  nineteen  hundred  and  five,  and  the  several 
Acts  amendatory  thereof:  Provided  further.  That 
this  provision  shall  not  operate  to  prevent  the  legis- 
lature from  imposing  other  and  additional  taxes  or 
licenses.  And  the  legislature  shall  pass  no  law  de- 
priving the  judges  and  officers  of  the  district  court 
of  Alaska  of  any  authority,  jurisdiction,  or  func- 
tion exercised  by  like  judges  or  officers  of  district 
courts  of  the  United  States. 

Sec.  4.  The  Legislature. — That  the  legislative 
power  and  authority  of  said  Territory  shall  be  vest- 
ed in  a  legislature,  which  shall  consist  of  a  senate 
and  house  of  representatives.  The  senate  shall  con- 
sist of  eight  members,  two  from  each  of  the  four  ju- 
dicial divisions  into  which  Alaska  is  now  divided  by 
Act  of  Congress,  each  of  whom  shall  have  at  the  time 
of  his  election  the  qualifications  of  an  elector  in  Al- 
aska, and  shall  have  been  a  resident  and  an  inhabi- 
tant in  the  division  from  which  he  is  elected  for  at 
least  two  years  prior  to  the  date  of  his  election.  The 
term  of  office  of  each  member  of  the  senate  shall 
be  four  years:  Provided,  That  immediately  after 
they  shall  be  assembled  in  consequence  of  the  first 
election  they  shall,  by  lot  or  drawing,  be  divided  in 
each  division  into  two  classes ;  the  seats  of  the  mem- 
bers of  the  first  class  shall  be  vacated  at  the  end  of 
two  years  and  the  seats  of  the  members  of  the  sec- 
ond class  shall  be  vacated  at  the  end  of  four  years,  so 
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that  one  member  of  the  senate  shall,  after  the  first 
election,  be  elected  bienially  at  the  regular  election 
from  each  division.  The  house  of  representatives 
shall  consist  of  sixteen  members,  four  from  each  of 
the  four  judicial  divisions  into  which  Alaska  is  now 
divided  by  Act  of  Congress.  The  term  of  office  of 
each  representative  shall  be  for  two  years  and  each 
representative  shall  possess  the  same  qualifications 
as  are  prescribed  for  members  of  the  senate  and  the 
persons  receiving  the  highest  number  of  legal  votes 
in  each  judicial  division  cast  in  said  election  for  sen- 
ator or  representative  shall  be  deemed  and  declared 
elected  to  such  office :  Provided,  That  in  the  event  of 
a  tie  vote  the  candidates  thus  affected  shall  settle  the 
question  by  lot.  In  case  of  a  vacancy  in  either 
branch  of  the  legislature  the  governor  shall  order 
an  election  to  fill  such  vacancy,  giving  due  and  prop- 
er notice  thereof.  That  each  member  of  the  legisla- 
ture shall  be  paid  by  the  United  States  the  sum  of 
fifteen  dollars  per  day  for  each  day's  attendance 
while  the  legislature  is  in  session,  and  mileage,  in 
addition,  at  the  rate  of  fifteen  cents  per  mile  for  each 
mile  from  his  home  to  the  capital  and  return  by  the 
nearest  traveled  route. 

Sec.  5.  Election  of  members  of  the  legis- 
lature.— That  the  first  election  for  members  of  the 
Legislature  of  Alaska  shall  be  held  on  the  Tuesday 
next  after  the  first  Monday  in  November,  nineteen 
hundred  and  twelve,  and  all  subsequent  elctions  for 
the  election  of  such  members  shall  be  held  on  the 


Tuesday  next  after  the  first  Monday  in  November 
biennially  thereafter;  that  the  qualifications  of 
electors,  the  regulations  governing  the  creation  of 
voting  precincts,  the  appointment  and  qualifications 
of  election  officers,  the  supervision  of  elections,  the 
giving  of  notices  thereof,  the  forms  of  ballots,  the 
register  of  votes,  the  challenging  of  voters,  and  the 
returns  and  the  canvass  of  the  returns  of  the  result 
of  all  such  elections  for  members  of  the  legislature 
shall  be  the  same  as  those  prescribed  in  the  Act  of 
Congress  entitled  "An  Act  providing  for  the  elec- 
tion of  a  Delegate  to  the  House  of  Representatives 
from  the  Territory  of  Alaska,"  approved  May  sev- 
enth, nineteen  hundred  and  six,  and  all  the  provis- 
ions of  said  Act  which  are  applicable  are  extended  to 
said  elections  for  members  of  the  legislature,  and 
shall  govern  the  same,  and  the  canvassing  board 
created  by  said  Act  shall  canvass  the  returns  of  such 
elections  and  issue  certificates  of  eleciton  to  each 
member  elected  to  the  said  legislature;  and  all  the 
penal  provisions  contained  in  section  fifteen  of  the 
said  Act  shall  apply  to  elections  for  members  of  the 
legislature  as  fully  as  they  now  apply  to  elections  for 
Delegate  from  Alaska  to  the  House  of  Representa- 
tives. 

Sec.  6.  Convening  and  sessions  of  legisla- 
ture.— That  the  Legislature  of  Alaska  shall  con- 
vene at  the  capitol  at  the  city  of  Juneau,  Alaska,  on 
the  first  Monday  in  March  in  the  year  nineteen  hun- 
dred and  thirteen,  and  on  the  first  Monday  in  March 
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every  two  years  thereafter;  but  the  said  legislature 
shall  not  continue  in  session  longer  than  sixty  days 
in  any  two  years  unless  again  convened  in  extra- 
ordinary session  by  a  proclamation  of  the  governor, 
which  shall  set  forth  the  object  thereof  and  give 
at  least  thirty  days'  written  notice  to  each  member 
of  said  legislature,  and  in  such  case  shall  not  con- 
tinue in  session  longer  than  fifteen  days.  The  gov- 
ernor of  Alaska  is  hereby  authorized  to  convene  the 
legislature  in  extraordinary  session  for  a  period  not 
exceeding  fifteen  days  when  requested  to  do  so  by  the 
President  of  the  Unitd  States,  or  when  any  public 
danger  or  necessity  may  require  it. 

Sec.  7.  Organization  of  the  legislature. — 
That  when  the  legislature  shall  convene  under  the 
law,  the  senate  and  house  of  representatives  shall 
each  organize  by  the  election  of  one  of  their  number 
as  presiding  officer,  who  shall  be  designated  in  the 
case  of  the  senate  as  "president  of  the  senate"  and 
in  the  case  of  the  house  of  representatives  as  "speak- 
er of  the  house  of  representatives,"  and  by  the  elc- 
tion  by  each  body  of  the  subordinate  offices  provided 
for  in  section  eighteen  hundred  and  sixty-one  of  the 
United  States  Revised  Statutes  of  eighteen  hundred 
and  seventy-eight,  and  each  of  said  subordinate  offi- 
cers shall  receive  the  compensation  provided  in  that 
section :  Provided,  That  no  person  shall  be  employed 
for  whom  salary,  wages,  or  compensation  is  not  pro- 
vided in  the  appropriation  by  Congress. 

Sec.  8.    Enacting  clause — Subject  of  act. 
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— That  the  enacting  clause  of  all  laws  passed  by  the 
legislature  shall  be  "Be  it  enacted  by  the  Legislature 
of  the  Territory  of  Alaska."  No  law  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in 
its  title. 

Sec.  9.  Legislative  power. — Limitations. — 
The  legislative  power  of  the  Territory  shall  extend 
to  all  rightful  subjects  of  legislation  not  inconsist- 
ent ivith  the  Constitution  and  laws  of  the  United 
States,  but  no  law  shall  be  passed  interfering  with 
the  primary  disposal  of  the  soil;  no  tax  shall  be  im- 
posed upon  the  property  of  the  United  States;  nor 
shall  the  lands  or  other  property  of  nonresidents  be 
taxed  higher  than  the  lands  or  other  property  of  res- 
idents; nor  shall  the  legislature  grant  to  any  cor- 
poration, association,  or  individual  any  special  or 
exclusive  privilege,  immunity,  or  franchise  without 
the  affirmative  approval  of  Congress;  nor  shall  the 
legislature  pass  local  or  special  laws  in  any  of  the 
cases  enumerated  in  the  Act  of  Jidy  thirtieth,  eight- 
een hundred  and  eighty-six;  nor  shall  it  grant  pri- 
vate charters  or  special  privileges,  but  it  may,  by 
general  act,  permit  persons  to  associate  themselves 
together  as  bodies  corporate  for  manufacturing,  min- 
ing, agricultural,  and  other  industrial  pursuits,  and 
for  the  conduct  of  business  of  insurance,  savings 
banks,  banks  of  discount  and  deposit  (but  not  of 
issue),  loans,  trust,  and  guaranty  associations,  for 
the  establishment  and  conduct  of  cemeteries,  and 
for  the  construction  and  operation  of  railroads,  wa- 
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gon  roads,  vessels,  and  irrigating  ditches,  and  the 
colonization  and  improvement  of  lands  in  connec- 
tion therewith,  or  for  colleges,  seminaries,  churches, 
libraries,  or  any  other  benevolent,  charitable,  or  sci- 
entific association,  but  the  authority  embraced  in 
this  sectijon  shall  only  permit  the  organization  of 
corporations  or  associations  whose  chief  business 
shall  be  in  the  Territory  of  Alaska;  no  divorce  shall 
be  granted  by  the  legislature,  nor  shall  any  divorce 
be  granted  by  the  courts  of  the  Territory,  unless  the 
applicant  therefor  shall  have  resided  in  the  Terri- 
tory for  two  years  next  preceding  the  application, 
which  residence  and  all  causes  for  divroce  shall  be 
determined  by  the  court  upon  evidence  adduced  in 
open  court;  nor  shall  any  lottery  or  the  sale  of  lot- 
tery tickets  be  allowed;  nor  shall  the  legislature  or 
any  municipality  interfere  with  or  attempt  in  any- 
wise to  limit  the  Acts  of  Congress  to  prevent  and 
punish  gambling,  and  all  gambling  implements  shall 
be  seized  by  the  United  States  marshal  or  any  of 
his  deputies,  or  constable  or  police  officer,  and  de- 
stroyed; nor  shall  spirituous  or  intoxicating  liquors 
be  manufactured  or  sold,  except  under  such  regula- 
tions and  restrictions  as  Congress  shall  provide; 
nor  shall  any  public  money  be  appropriated  by  the 
Territory  or  any  municipal  corporation  therein  for 
the  support  or  benefit  of  any  sectarian,  denomina- 
tional, or  private  school,  or  any  school  not  under  the 
exclusive  control  of  the  government,  nor  shall  the 
Government  of  the  Territory  of  Alaska  or  any  polit- 
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ical  or  municipal  corporation  or  subdivision  of  the 
Territory  make  any  subscription  to  the  capital  stock 
of  any  incorporated  company,  or  in  any  manner 
lend  its  credit  for  the  use  thereof ;  nor  shall  the  Ter- 
ritory, or  any  municipal  corporation  therein,  have 
pov^er  or  authority  to  create  or  assume  any  bonded 
indebtedness  v^hatever;  nor  to  borrow  money  in  the 
name  of  the  Territory  or  of  any  municipal  division 
thereof;  nor  to  pledge  the  faith  of  the  people  of  the 
same  for  any  loan  whatever,  either  directly  or  in- 
directly; nor  to  create,  nor  to  assume,  any  indebted- 
ness, except  for  the  actual  running  expenses  thereof; 
and  no  such  indebtedness  for  actual  running  ex- 
penses shall  be  created  or  assumed  in  excess  of  the 
actual  income  of  the  Territory  or  municipality  for 
that  year,  including  as  a  part  of  such  income  appro- 
priations then  made  by  Congress  and  taxes  levied 
and  payable  and  applicable  to  the  payment  of  such  in- 
debtedness and  cash  and  other  money  credits  on 
hand  and  applicable  and  not  already  pledged  for 
prior  indebtedness:  Provided,  That  all  authorized 
indebtedness  shall  be  paid  in  the  order  of  its  creation, 
all  taxes  shall  be  uniform  upon  the  same  class  of  sub- 
jects and  shall  be  levied  and  collected  under  general 
lavjs,  and  the  assessments  shall  be  according  to  the 
actual  value  thereof.  No  tax  shall  be  levied  for  Ter- 
ritorial purposes  in  excess  of  one  per  centum  upon 
the  assessed  valuation  of  property  therein  in  any 
one  year;  nor  shall  any  incorporated  town  or  mu- 
nicipality levy  any  tax,  for  any  purpose,  in  excess 
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of  two  per  centum  of  the  assessed  valuation  of  prop- 
erty within  the  town  in  any  one  year;  Provided, 
That  the  Congress  reserves  the  exclusive  power  for 
five  years  from  the  date  of  the  approval  of  this  Act 
to  fix  and  impose  any  tax  or  taxes  upon  railways  or 
railway  property  in  Alaska,  and  no  acts  or  laws 
passed  by  the  Legislature  of  Alaska  providing  for 
a  county  form  of  government  therein  shall  have  any 
force  or  effect  until  it  shall  be  submitted  to  and  ap- 
proved by  the  affirmative  action  of  Congress;  and  all 
laws  passed,  or  attempted  to  be  passed,  by  such  leg- 
islation in  said  Territory  inconsistent  with  the  pro- 
visions of  this  section  shall  be  null  and  void:  Pro- 
vided further,  That  nothing  herein  contained  shall 
be  held  to  abridge  the  right  of  the  legislature  to  mod- 
ify the  qualifications  of  electors  by  extending  the  el- 
ective franchise  to  women. 

Sec.  10.  Rules,  quorum,  and  majority. — 
That  the  senate  and  house  of  representatives  shall 
each  choose  its  own  officers,  determine  the  rules  of 
its  own  procedings  not  inconsistent  with  this  Act, 
and  keep  a  journal  of  its  proceedings ;  that  the  ayes 
and  noes  of  the  members  of  either  house  on  any  ques- 
tion shall,  at  the  request  of  one-fifth  of  the  members 
present,  be  entered  upon  the  journal;  that  a  major- 
ity of  the  members  to  which  each  house  is  entitled 
shall  constitute  a  quorum  of  such  house  for  the  con- 
duct of  business,  of  which  quorum  a  majority  vote 
shall  suffice;  that  a  smaller  number  than  a  quorum 
may  adjourn  from  day  to  day  and  compel  the  attend- 
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ance  of  absent  members,  in  such  manner  and  under 
such  penalties  as  each  huuse  may  provide;  that  for 
the  purpose  of  ascertaining  whether  there  is  a  quor- 
um present  the  presiding  officer  shall  count  and  re- 
port the  actual  number  of  members  present. 

Sec.  11.  Legislator  shall  not  hold  other 
OFFICE. — That  no  member  of  the  legislature  shall 
hold  or  be  appointed  to  any  office  which  has  been 
created,  or  the  salary  or  emoluments  of  which  have 
been  increased,  while  he  was  a  member,  during 
the  term  for  which  he  was  elected  and  for  one  year 
after  the  expiration  of  such  term;  and  no  person 
holding  a  commission  or  appointment  under  the 
United  States  shall  be  a  member  of  the  legislature  or 
shall  hold  any  office  under  the  government  of  said 
Territory. 

Sec.  12.  Exemptions  of  legislators.  —  That 
no  member  of  the  legislature  shall  be  held  to  answer 
before  any  other  tribunal  for  any  words  uttered  in 
the  exercise  of  his  legislative  functions.  That  the 
members  of  the  legislature  shall,  in  all  cases  except 
treason,  felony,  or  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  upon  the  ses- 
sions of  the  respective  houses,  and  in  going  to  and 
returning  from  the  same :  Provided,  That  such  priv- 
ilege as  to  going  and  returning  shall  not  cover  a  per- 
iod of  more  than  ten  days  each  way,  except  in  the  sec- 
ond division,  when  it  shall  extend  to  twenty  days 
each  way,  and  the  fourt'.  division  to  fifteen  days  each 
way. 
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Sec.  13.  Passage  of  laws. — That  a  bill  in  or- 
der to  become  a  law  shall  have  three  separate  read- 
ings in  each  house,  the  final  passage  of  which  in  each 
house  shall  be  by  a  majority  vote  of  all  the  members 
to  which  such  house  is  entitled,  taken  by  ayes  and 
noes,  and  entered  upon  its  journal.  That  every  bill, 
when  passed  by  the  house  in  which  it  originated  or 
in  which  amendments  thereto  shall  have  originated, 
shall  immediately  be  enrolled  and  certified  by  the 
presiding  officer  and  the  clerk  and  sent  to  the  other 
house  for  consideration. 

Sec.  14.  The  veto  power. — That,  except  as 
herein  provided,  all  bills  passed  by  the  legislature 
shall,  in  order  to  be  valid,  be  signed  by  the  governor. 
That  every  bill  which  shall  have  passed  the  legisla- 
ture shall  be  certified  by  the  presiding  officers  and 
clerks  of  both  houses,  and  shall  thereupon  be  present- 
ed to  the  governor.  If  he  approves  it,  he  shall  sign 
it  and  it  shall  become  a  law  at  the  expiration  of  nine- 
ty days  thereafter,  unless  sooner  given  effect  by  a 
two-thirds  vote  of  said  legislature.  If  the  governor 
does  not  approve  such  bill,  he  may  return  it,  with 
his  objections,  to  the  legislature.  He  may  veto  any 
specific  item  or  items  in  any  bill  which  appropriates 
money  for  specific  purposes,  but  shall  veto  other 
bills,  if  at  all,  only  as  a  whole.  That  upon  the  re- 
ceipt of  a  veto  message  from  the  governor  each  house, 
of  the  legislature  shall  enter  the  same  at  large  upon 
its  journal  and  proceed  to  reconsider  such  bill,  or 
part  of  a  bill,  and  again  vote  upon  it  by  ayes  and  noes 
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which  shall  be  entered  upon  its  journal.  If,  after 
such  reconsideration,  such  bill  or  part  of  a  bill  shall 
be  approved  by  a  two-thirds  vote  of  all  the  members 
to  which  each  house  is  entitled,  it  shall  thereby  be- 
come a  law.  That  if  the  governor  neither  signs  nor 
vetoes  a  bill  within  three  days  (Sundays  excepted) 
after  it  is  delivered  to  him,  it  shall  become  a  law  with- 
out his  signature,  unless  the  legislature  adjourns 
sine  die  prior  to  the  expiration  of  such  three  days.  If 
any  bill  shall  not  be  returned  by  the  governor  with- 
in three  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it,  unless  the  legislature, 
by  its  adjournment,  prevents  the  return  of  the  bill, 
in  which  case  it  shall  not  be  a  law. 

Sec.  15.  Payment  of  legislative  expenses. — 
That  their  shall  be  annually  appropriated  by  Cong- 
ress a  sum  sufficient  to  pay  the  salaries  of  members 
and  authorized  employees  of  the  Legislature  of  Al- 
aska, the  printing  of  the  laws,  and  other  incidental 
expenses  thereof;  the  said  sums  shall  be  disbursed  by 
the  Governor  of  Alaska,  under  sole  instructions  from 
the  Secretary  of  the  Treasury,  and  he  shall  account 
quarterly  to  the  Secretary  for  the  manner  in  which 
the  said  funds  shall  have  been  expended ;  and  no  ex- 
penditure, to  be  paid  out  of  money  appropriated  by 
Congress,  shall  be  made  by  the  governor  or  by  the 
legislature  for  objects  not  authorized  by  the  Acts  of 
Congress  making  the  appropriations,  nor  beyond 
the  sums  thus  appropriated  for  such  objects. 
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Sec.  16.  Laws  transmitted  to  President  and 
PRINTED.— That  the  Governor  of  Alaska  shall,  with- 
in ninety  days  after  the  close  of  each  session  of  the 
Legislature  of  the  Territory  of  Alaska,  transmit  a 
correct  copy  of  all  the  laws  and  resolutions  passed  by 
the  said  legislature,  certified  to  by  the  secretary  of 
the  Territory,  with  the  seal  of  the  Territory  attach- 
ed ;  one  copy  to  the  President  of  the  United  States ; 
and  one  to  the  Secretary  of  State  of  the  United 
States ;  and  the  legislature  shall  make  provisions  for 
printing  the  session  laws  and  resolutions  within 
ninety  days  after  the  close  of  each  session  and  for 
their  distribution  to  public  officials  and  sale  to  the 
people  of  the  Territory. 

Sec.  17.  Election  of  Delegates. — That  after 
the  year  nineteen  hundred  and  twelve  the  election 
for  Delegate  from  the  Territory  of  Alaska,  provided 
by  "An  Act  providing  for  the  election  of  a  Delegate 
to  the  House  of  Representatives  from  the  Territory 
of  Alaska,"  approved  May  seventh,  nineteen  hund- 
red and  six,  shall  be  held  on  the  Tuesday  after  the 
first  Monday  in  November,  in  the  year  nineteen  hun- 
dred and  fourteen,  and  every  second  year  theafter 
on  the  said  Tuesday  next  after  the  first  Monday  in 
November,  and  all  of  the  provisions  of  the  aforesaid 
Act  shall  continue  to  be  in  full  force  and  effect  and 
shall  apply  to  the  said  election  in  every  respect  as  is 
now  provided  for  the  election  to  be  held  in  the  month 
of  August  therein:  Provided,  That  the  time  for 
holding  an  election  in  said  Territory  for  Delegate  in 
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Alaska  to  the  House  of  Representatives  to  fill  a  va- 
cancy, whether  such  vacancy  is  caused  by  failure  to 
elect  at  the  time  prescribed  by  law,  or  by  the  death, 
resignation,  or  incapacity  of  a  person  elected,  may  be 
prescribed  by  an  act  passed  by  the  Legislature  of  the 
Territory  of  Alaska:  Provided  further,  That  when 
such  election  is  held  it  shall  be  governed  in  every  res- 
pect by  the  laws  passed  by  Congress  governing  such 
election. 

Sec.  18.  Creating  railroad  commission. — 
That  an  officer  of  the  Engineer  Corps  of  the  United 
States  Army,  a  geologist  in  charge  of  the  Alaska  sur- 
veys, an  officer  in  the  Engineer  Corps  of  the  United 
States  Navy,  and  a  civil  engineer  who  has  had  prac- 
tical experience  in  railroad  construction  and  has  not 
been  connected  with  any  railroad  enterprise  in  said 
Territory  be  appointed  by  the  President  as  a  com- 
missions hereby  authorized  and  instructed  to  conduct 
an  examination  into  the  transportation  question  in 
the  Territory  of  Alaska ;  to  examine  railroad  routes 
from  the  seaboard  to  the  coal  fields  and  to  the  inter- 
ior and  navigable  waterways ;  to  secure  surveys  and 
other  information  with  respect  to  railroads,  includ- 
ing cost  of  construction  and  operation ;  to  obtain  in- 
formation in  respect  to  the  coal  fields  and  their  prox- 
imity to  railroad  routes;  and  to  make  report  of  the 
facts  to  Congress  on  or  before  the  first  day  of  De- 
cember, nineteen  hundred  and  twelve,  or  as  soon 
thereafter  as  may  be  practicable,  together  with  the?r 
conclusions  and  recommendations  in  respect  to  the 
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best  and  most  available  routes  for  railroads  in  Alas- 
ka which  will  develop  the  country  and  the  resources 
thereof  for  the  use  of  the  people  of  the  United  States : 
Provided  further,  That  the  sum  of  twenty-five  thous- 
and dollars,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated  to  defray  the 
expenses  of  said  commission. 

Sec.  19.  That  the  Committee  on  Territories  (>f 
the  Senate  and  the  Committee  on  Territories  of  the 
House  of  Representatives  are  hereby  authorized,  em- 
powered, and  directed  to  jointly  codify,  compile,  pub- 
lish, and  annotate  all  the  laws  of  the  United  States 
applicable  to  the  Territory  of  Alaska,  and  said  com- 
mittees are  jointly  authorized  to  employ  such  as- 
sistance as  may  be  necessary  for  that  purpose ;  and 
the  sum  of  five  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  otherwise  appropriat- 
ed, to  cover  the  expenses  of  said  work,  which  shall 
be  paid  upon  vouchers  properly  signed  and  approved 
by  the  chairman  of  said  committees. 

Sec.  20.  Laws  shall  be  submitted  to  Con- 
gress.— That  all  laws  passed  by  the  Legislature  of 
the  Territory  of  Alaska  shall  be  submitted  to  the 
Congress  by  the  President  of  the  United  States,  and, 
if  disapproved  by  Congress,  they  shall  be  null  and 
of  no  effect. 

Approved,  August  24,  1912. 
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On  the  1st  day  of  May,  1913,  the  Territorial 
Legislature  for  the  Territory  of  Alaska  passed  an 
Act,  which  is  as  follows:  (The  pertinent  portions 
are  in  italics.) 

CHAPTER  52. 
(H.  B.  No.  96.) 

AN  ACT  to  establish  a  system  of  taxation,  Create 
Revenue,  and  Provide  for  Collection  Thereof 
for  the  Territory  of  Alaska,  and  for  other  Pur- 
poses. 

Be  it  enacted  by  the  Legislature  of  the  Territory  of 
Alaska: 

Section  1.  That  any  person  or  persons,  corpor- 
ation, or  company  prosecuting  or  attempting  to  pros- 
ecute any  of  the  folloiving  lines  of  business  within 
the  Territory  of  Alaska,  shall  first  apply  for  and  ob- 
tain licese  so  to  do  from  the  district  court  or  subdi- 
vision thereof  in  said  Territory,  and  pay  for  said 
license  for  the  respective  lines  of  business  and  trades, 
as  follows,  to-ivit : 

Fisheries:  Salmon  canneries,  seven  cents  per 
case  on  sock-eye  and  king  salmon;  one  half  cent  a 
case  on  hump-back,  cohoe,  or  chum  salmon. 

Cold  Storage  Fish  Plants :  Doing  a  business  of 
one  hundred  thousand  dollars  per  annum,  five  hun- 
dred dollars  per  annum ;  doing  a  business  of  seventy- 
five  thousand  dollars  per  annum,  three  hundred  and 
seventy  five  dollars  per  annum ;  doing  a  business  of 
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fifty  thousand  dollars  per  annum,  two  hundred  and 
fifty  dollars  per  annum ;  doing  a  business  of  twenty- 
five  thousand  dollars  per  annum,  one  hundred  and 
twenty-five  dollars  per  annum;  doing  a  business  of 
ten  thousand  dollars  per  annum,  fifty  dollars 
per  annum;  doing  a  business  of  under  ten  thousand 
dollars  per  annum,  twenty-five  dollars  per  annum; 
doing  a  business  of  under  four  thousand  dollars  per 
annum,  ten  dollars  per  annum.  The  annual  busi- 
ness of  this  section  shall  be  considered  the  amount 
paid  per  annum  for  the  product. 

Laundries  doing  a  business  of  more  than  five 
thousand  dollars  per  annum,  twenty-five  dollars. 

Meat  Markets :  Doing  a  business  of  more  than 
five  thousand  dollars  per  annum  and  less  than  ten 
thousand  dollars  per  annum,  twenty-five  dollars  per 
annum ;  doing  a  business  of  more  than  ten  thousand 
dollars  per  annum,  fifty  dollars  per  annum ;  doing  a 
business  of  more  than  fifty  thousand  dollars  per  an- 
num, seventy-five  dollars  per  annum;  doing  a  busi- 
ness of  more  than  seventy-five  thousand  dollars  per 
annum,  three  hundred  and  seventy-five  dollars  per 
annum;  doing  a  business  of  more  than  one  hundred 
thousand  dollars  per  annum,  five  hundred  dollars 
per  annum. 

Furs:  One-half  of  one  per  cent,  of  the  gross 
value  of  any  furs,  the  product  of  Alaska,  exported 
from  the  Territory  and  it  shall  be  unlawful  and  pun- 
ishable under  this  act  for  any  person  to  ship  from  the 
Territory  of  Alaska  any  furs  without  having  first 


28 

paid  for  and  obtained  a  license  permit  as  herein  pro- 
vided; and  no  custom  officer  shall  issue  a  manifest 
for  nor  postmaster  receipt  for  mailing  any  furs  un- 
less the  shipper  thereof  shall  present  a  certificate 
for  this  license  fee  signed  by  the  clerk  of  the  district 
court  of  the  division  in  which  the  furs  were  shipped. 

Telephone  Companies:  Doing  a  business  of 
more  than  twenty-four  hundred  dollars  per  annum, 
one-half  of  one  per  cent,  of  the  gross  volume  of  busi- 
ness per  annum  over  and  above  the  sum  of  twenty- 
four  hundred  dollars. 

Transient  and  Itinerant  Merchants,  two  hun- 
dred dollars  per  annum. 

Mining:  One-half  of  one  per  cent,  on  net  in- 
come over  mid  above  five  thousand  dollars  per  an- 
num. 

Insurance  Companies:  A  tax  shall  be  imposed 
on  all  premiums  payable  on  risks  in  the  Territory  of 
Alaska  of  one  per  cent,  of  the  amount  of  such  pre- 
miums. 

1.  In  the  case  of  such  insurance  premiums 
being  paid  to  companies  not  licensed  to  do  business 
in  the  Territory  of  Alaska,  mutuaFs  or  Lloyd's,  such 
tax  shall  be  payable  by  the  insured ; 

2.  In  case  of  premiums  paid  to  companies 
licensed  and  doing  business  in  the  Territory  of  Al- 
aska; such  tax  shall  be  payable  by  the  company  re- 
ceiving the  same. 

Express  Companies:  Express  companies  to 
pay  one  per  cent,  of  the  business  done  by  said  express 
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companies  in  the  Territory  of  Alaska  per  annum. 

Lighteiage  Companies:  Ten  ccuts  per  ton  on 
freight  handled  or  lightered. 

Public  Messengers,  twenty-five  dollars  per  an- 
num. 

Public  Scavengers,  fifty  dollars  per  annum. 

^Lodging  Houses,  ten  dollars  per  annum. 

Reind3er  owned  by  white  men,  twenty-fiva  cents 
per  head  per  annum. 

Fishing  Vessels:  Fishing  vessels  propelled  by 
mechanical  power  of  over  thirty  tons  net  and  plying 
or  fishing  in  the  waters  of  Alaska,  one  dollar  per  ton 
per  annum  on  net  tonnage,  custom  house  measure- 
ment, of  each  vessel. 

Transportation:  On  every  ton  of  freight  ship- 
ped into  or  from  the  Territory  of  Alaska  by  any 
transportation  company  or  steamship  line,  per  an- 
num, payable  through  the  custom  house  at  time 
of  entry  to  be  paid  into  the  Territorial  Treasury,  ten 
cents  per  ton,  except  return  shipments  of  casks, 
tanks,  kegs,  carboys  or  other  receptacles  used  in  the 
shipment  of  liquids. 

Sec.  2.  That  the  licejises  provided  for  in  this  act 
shall  he  issued  by  the  clerk  of  the  district  court  or 
any  subdivision  thereof  in  compliance  with  the  orde^*' 
of  the  court  or  judge  thereof  didy  made  and  entered; 
and  the  clerk  of  the  court  shall  keep  a  full  record  of 
all  applications  for  license  and  of  all  recommenda- 
tions for  and  remonstrances  against  the  granting  of 
licenses  and  the  action  of  the  court  thereon :  Provid- 
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ed,  That  the  clerk  of  said  court  in  each  division 
thereof  shall  give  bond  or  bonds  in  such  amount  as 
the  Treasurer  of  the  Territory  may  require  and  in 
such  form  as  the  governor  may  approve,  the  prem- 
ium on  said  bond  to  be  paid  from  any  funds  in  the 
Treasury  of  the  Territory  of  Alaska  not  otherwise 
appropriated,  and  all  moneys  received  for  licenses 
by  any  clerk  of  a  district  court  in  this  Territory  un- 
der this  act,  except  the  moneys  derived  from  fisher- 
ies, (one-half  of  which  amount  shall  be  paid  by  the 
clerk  into  the  Territorial  Treasury  to  be  made  avail- 
able for  the  propagation  and  preservation  of  salmon 
and  other  fish  in  the  Territory  of  Alaska  and  to  be 
expended  under  the  direction  of  the  United  States 
Bureau  of  Fisheries)  shall,  except  as  otherwise  pro- 
vided by  law,  be  covered  into  the  Treasury  of  the 
Territory  of  Alaska,  under  such  rules  and  regula- 
tions as  the  Territorial  Treasurer  may  prescribe. 

Sec.  3.  That  any  person^  corporation  or  com- 
pany  doing  or  attempting  to  do  business  in  violation 
of  the  provisions  of  this  act,  or  without  first  having 
paid  the  license  therein  required,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  fined,  for  the  first  offense,  in  a  sum  equal 
to  the  license  required  for  the  business,  trade  or  oc- 
cupation; and  for  the  second  offense,  fine  equal  to 
double  amount  of  the  license  required;  and  for  the 
third  offense,  three  times  the  license  required  and 
imprisonment  for  not  less  than  thirty  days  nor  more 
than  six  months;  Provided,  That  each  day  business 
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is  done  or  attempted  to  be  done  in  violation  of  this 
act  shall  constitute  a  separate  and  distinct  offense; 
Provided  further,  That  in  all  prosecutions  under  this 
act  the  costs  shall  be  assessed  against  any  person, 
firm  or  corporation  convicted  of  violations  hereof, 
in  addition  to  the  fine  or  penalty  imposed,  and  for 
failure  to  pay  such  fine  and  costs  such  person,  firm 
or  corporation  may  be  imprisoned,  in  the  discretion 
of  the  court,  at  the  rate  of  one  day  for  every  two  dol- 
lars of  said  fine  and  costs;  Provided  further,  how- 
ever, that  in  the  event  of  any  person,  firm,  or  corpor- 
ation shall  fail  to  pay  the  license  required  by  the  pro- 
visions of  this  act  and  shall  further  fail  to  pay  any 
fine  that  may  be  imposed  by  a  court  of  competent 
jurisdiction,  for  such  failure  to  so  pay  said  license 
fee  or  tax  required  by  the  provisions  of  this  act, 
judgment  may  be  entered  against  such  firm,  person, 
or  corporation  and  process  shall  be  issued  for  the 
enforcement  of  the  collection  of  said  judgment  and 
in  the  same  manner  as  judgments  in  civil  proceed- 
ings. 

Sec.  4.  All  United  States  marshals  and  their 
deputies  as  ex-officio  constables,  United  States  fish 
commissioners  and  their  deputies,  in  the  Territory 
of  Alaska  are  hereby  made  license  inspectors  under 
this  act  and  shall  have  power  and  authority  to  go 
upon  premises  and  examine  the  books,  papers,  bills 
of  lading,  and  all  other  documents  bearing  upon  any 
matters  provided  for  in  this  act,  of  any  person,  firm, 
or  corporation  whom  they  have  reasonable  grounds 
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to  believe  is  evading  this  act ;  and  if  any  States  Mar- 
shal, or  his  deputy,  United  States  fish  commissioner 
or  his  deputy,  as  ex-officio  constables  shall  find  any 
person,  firm,  or  corporation  violating  this  act,  or 
any  provision  thereof,  it  shall  be  the  duty  of  said 
deputy  marshal  to  go  before  a  United  States  com- 
missioner, file  a  complaint  in  writing  charging  the 
person,  firm  or  corporation  so  violating  this  act  with 
a  misdemeanor,  as  provided  herein,  and  upon  obtain- 
ing a  warrant  upon  said  complaint  to  arrest  the  said 
person,  firm,  or  corporation  and  take  him  or  them 
before  the  United  States  commissioner  issuing  the 
warrant,  for  trial. 

The  Territorial  Legislature  for  Alaska,  during 
the  year  1915,  passed  an  Act  known  as  Chapter  76, 
sections  four  and  seven,  of  which,  respectively,  read 
as  follows : 

''Section  4.  Special  remedies  provided  by  this 
Act,  or  other  Acts  of  the  Legislature  shall  not  be 
deemed  exclusive,  and  any  appropriate  remedy  eith- 
er civil  or  criminal,  or  both,  may  be  invoked  by  the 
Territory  in  the  collection  of  all  taxes,  and  in  civil 
actions  the  same  penalties  may  be  collected,  as  are 
herein  provided  in  criminal  actions. 

Section  7.  The  Act  of  which  this  Act  is  an 
amendment  is  hereby  repealed,  except  in  so  far  as 
the  same  is  hereby  re-enacted,  but  nothing  herein 
contained  shall  be  construed  to  relieve  any  person, 
firm  or  corporation  from  the  payment  of  any  tax, 
penalty  and  interest  accrued  and  owing  under  the 
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Act  of  which  this  Act  is  an  amendment,  but  all  such 
taxes,  penalties  and  interest  shall  be  paid,  or  col- 
lected and  enforced  in  the  same  manner  as  taxes 
herein  provided  for  are  collected  and  enforced." 

The  Second  Session  of  the  Legislature,  which 
passed  Chapter  76,  Session  Laws  of  Alaska,  1915, 
convened  on  the  1st  day  of  March,  1915,  at  twelve 
o'clock  noon,  and  on  the  29th  day  of  April,  1915,  ad- 
journed, sine  die,  at  twelve  o'clock  midnight,  accord- 
ing to  the  official  time  pieces  of  the  Legislature.  That 
is  to  say,  the  clocks  hanging  in  the  halls  of  the  two 
houses  of  the  Legislature  were  stopped  or  turned 
back  by  the  Sargeant  at  Arms,  just  prior  to  the  hour 
of  twelve  o'clock  midnight  of  April  29,  1915,  and 
thereafter  between  the  hours  of  three  and  four 
o'clock  A.  M.,  sun  time,  of  April  30,  1915,  while  the 
clocks  in  the  halls  of  the  Legislature  still  indicated 
an  hour  prior  to  midnight,  the  same  having  been 
stopped  or  turned  back  to  so  indicate,  Chapter  76  of 
the  Session  Laws  of  1915  was  finally  passed  by  both 
houses  of  the  Legislature,  and  approved  by  the  Gov- 
ernor and  enrolled  and  filed  in  the  office  of  the  Sec- 
retary of  State  for  the  Territory. 

The  Alaska  Mexican  Gold  Mining  Company, 
plaintiff  in  error,  is  a  corporation  owning  several 
mining  claims  situate  on  Douglas  Island,  in  the  Ter- 
ritory of  Alaska.  These  mining  claims  contain  gold 
mines  which  were  operated  and  worked  by  the  plain- 
tiff in  error  during  the  years  1913  and  1914.  The 
net  income  resulting  from  such  operations  between 
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July  31,  1913,  and  January  1,  1914,  amounted  to 
$57,572.43,  and  the  net  income  resulting  from  such 
operations  during  the  calendar  year  of  1914  amount- 
ed to  $114,953.49. 

The  plaintiff  in  error  during  all  the  time  that 
its  mines  were  so  operated  by  it  paid  a  tax  of  three 
dollars  per  annum  for  each  of  its  one  hundred  and 
twenty  (120)  stamps,  as  required  by  an  Act  of  Con- 
gress in  force  in  the  Territory,  but  did  not  apply 
for  a  license  under  the  Act  of  the  Territorial  Legis- 
lature, above  set  forth,  either  during  the  year  1913 
or  the  year  1914,  and  did  not  receive  a  license  under 
the  provisions  of  said  act,  or  otherwise,  for  or  during 
either  of  said  years  to  carry  on  the  business  of  min- 
ing, or  any  other  license  whatsoever,  and  did  not 
pay  to  the  Territory  of  Alaska  for  a  license,  or  other- 
wise, the  sum  of  one-half  of  one  per  cent,  or  any 
other  sum  whatsoever,  on  its  net  income,  or  other- 
v*^ise,  under  or  in  compliance  with  the  provisions  of 
the  last  mentioned  act. 

The  Territory  made  demand  on  the  plaintiff  in 
error  for  the  payment  of  $287.86,  with  legal  interest 
thereon  from  January  15,  1914,  claimed  to  be  due 
it  as  taxes  for  the  year  1914,  and  also  made  demand 
on  the  plaintiff  in  error  for  the  sum  of  $574.76,  with 
legal  interest  thereon  from  January  15,  1915,  claim- 
ed to  be  due  it  as  taxes  for  the  year  1914. 

All  facts  as  above  narrated  were  agreed  to  by 
the  parties  (see  Record  pages  2,  3,  4,  and  5.)  Upon 
the  facts  so  agreed  to,  the  cause  was  sumbitted  to 
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the  trial  court  for  decision,  the  various  contentions 
of  the  parties  hereinafter  discussed,  having  been  set 
out  at  length  in  the  agreed  case.  (See  Record  page  5 
et  seq.)  Whereupon  the  Court  entered  judgmnt  for 
the  Territory  in  the  sum  demanded,  towit,  the  sum 
of  $862.61.  Proper  exceptions  having  been  taken, 
the  case  was  taken  on  Writ  of  Error  to  this  Court. 

ERRORS  ASSIGNED  AND  RELIED  ON 
FOR  REVERSAL. 

First  Error  Assigned. 

That  the  court  erred  upon  the  submission  of 
the  cause  to  it  on  the  agreed  statement  of  facts  in 
not  concluding  that  the  defendant  was  not  indebted 
to  the  plaintiff  in  the  sum  demanded,  or  in  any  sum 
whatsoever,  and  entering  judgment  in  favor  of  the 
defendant  accordingly  as  it  was  requested  to  do  by 
the  defendant  at  the  time  the  cause  was  submitted. 
Second  Error  Assigned. 

The  Court  erred  in  adopting  as  its  conclusion, 
conclusion  of  law  number  one,  contained  in  the  judg- 
ment, "That  the  defendant  is  liable  for  the  license 
tax  laid  by  the  Territory  of  Alaska  in  Chapter  52 
of  the  Session  Laws  of  1913." 

Third  Error  Assigned. 

The  Court  erred  in  adopting  as  its  conclusion, 
conclusion  of  law  number  two,  embodied  in  the  judg- 
ment, which  reads  as  follows :  ''That  the  tax  so  due 
may  be  recovered  in  a  civil  action  under  the  provis- 
ions of  Chapter  76,  Session  Laws  of  Alaska,  1915." 
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Fourth  Error  Assigned. 
The  Court  erred  in  entering  judgment  for  the 
plaintiff  and  against  the  defendant. 

ARGUMENT. 

The  four  errors  assigned  are  such  that  they 
raise  practically  the  same  questions,  and  can  there- 
for be  most  conveniently  discussed  together.  The 
first  question  presented  is  whether  or  not  the  Act 
of  the  Territorial  Legislature,  which  forms  the  bas- 
is of  this  action,  creates  any  civil  liability.  The  sec- 
ond queston  is  whether  this  act,  taken  in  connection 
with  the  subsequent  act  passed  in  1915,  gives  any 
civil  remedy,  and  the  third  question  relates  to  the 
validity  of  the  act  of  the  Territorial  Legislature,  up- 
on which  this  action  is  predicated.  These  will  be  dis- 
cussed in  their  order. 

L 

THE  ACT  OF  THE  TERRITORIAL  LEGISLA- 
TURE CREATES  NO  CIVIL  LIABILITY. 

The  act  of  the  Territorial  Legislature  provides : 
"Sec.  1.  That  any  person  or  persons,  corpora- 
tion, or  company  prosecuting  or  attemputing  to 
prosecute  any  of  the  following  lines  of  business  with- 
in the  Territory  of  Alaska,  shall  first  apply  for  and 
obtain  license  so  to  do  from  the  district  court  or  sub- 
division thereof  in  said  Territory,  and  pay  for  said 
license  for  the  respective  lines  of  business  and  trades, 
as  follows,  to-wit:" 


32 

''Mining:  One-half  of  one  per  cent,  on  net  in- 
come over  and  above  five  thousand  dollars  per  an- 
num." 

"Sec.  2.  That  the  licenses  provided  for  in  this 
acet  shall  be  issued  by  the  clerk  of  the  district  court 
or  any  subdivision  thereof  in  compliance  with  the 
order  of  the  court  or  judge  thereof  duly  made  and 
entered;  and  the  clerk  of  the  court  shall  keep  a  full 
record  of  all  application  for  license  and  of  all  recom- 
mendations for  and  remonstrances  against  the 
granting  of  licenses  and  the  action  of  the  court  there- 

f^y.       )J        *****         * 

"Sec.  3.  That  any  person,  corporation  or  com- 
pany doing  or  attmpting  to  do  business  in  violation 
of  the  provisions  of  this  act,  or  without  first  having 
paid  the  license  therein  required,  shall  be  deen^ed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined,  for  the  first  offense,  in  a  sum  equal 
to  the  license  required  for  the  business,  trade  or  oc- 
cupation; and  for  the  second  offense,  fine  equal  tc 
double  amount  of  the  license  required;  and  for  the 
third  offense,  three  times  the  license  required  and  im- 
prisonment for  not  less  than  thirty  days  nor  more 
than  six  months ;  Provided,  that  each  day  business  is 
done  or  attempted  to  be  done  in  violation  of  this  act 
shall  constitute  a  separate  and  distinct  offense ;  Pro- 
vided, further,  that  in  all  prosecutions  under  this  act 
the  costs  shall  be  assessed  against  any  person,  firm  or 
corporation  convicted  of  violations  hereof,  in  addi- 
tion to  the  fine  or  penalty  imposed,  and  for  failure 
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poration may  be  imprisoned,  in  the  discretion  of  the 
couit,  at  the  rate  of  one  day  for  every  two  dollars  of 
said  fine  and  costs;  Provided,  further,  however, 
that  in  the  event  of  any  person,  firm,  or  corporation 
shall  fail  to  pay  the  license  required  by  the  provisions 
of  this  act  and  shall  further  fail  to  pay  any  fine  that 
may  be  imposed  by  a  court  of  competent  jurisdiction, 
for  such  failure  to  so  pay  said  license  fee  or  tax  re- 
quired by  the  provisions  of  this  act,  judgment  may  be 
entered  against  such  firm,  person,  or  corporation 
and  process  shall  be  issued  for  the  enforcement  of 
the  collection  of  said  judgment  and  in  the  same  man- 
ner as  judgments  in  civil  proceedings." 

It  will  be  observed  that  under  the  provisions  of 
this  act  it  is  made  an  offense  to  carry  on  the  business 
of  m.ining  without  first  applying  for  and  obtaining  a 
license  as  in  the  act  provided.  Each  day  during 
v/hich  the  business  is  conducted  is  made  a  separate 
offense.  For  the  first  offense  the  fine  is  the  amount 
of  the  license.  For  the  second  oft'ense  the  fine  is 
double  the  amount  of  the  license.  For  the  third  of- 
fense the  fine  is  three  times  the  amount  of  the  license 
together  with  imprisonment  as  in  the  act  provided. 
Upon  a  conviction  the  court  is  authorized  to  impose 
a  penalty  and  the  fine  having  been  assessed,  after 
conviction  had,  and  the  defendant  having  failed  to 
pay  the  same,  the  court  may  imprison  the  defendant 
as  in  the  act  provided,  and  may  also  enter  judgment 
against  such  defendant  for  the  am.ount  of  the  fine 
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imposed  and  this  judgment  may  be  collected  as  other 
judgments.  Nowhere  is  there  any  provision  in  the 
act  providing  that  the  person,  firm,  or  corporation 
conducting  business  in  violation  of  its  provisions 
shall  become  indebted  to  the  Territory  in  any  sum 
whatsoever.  The  act  is  purely  penal  in  its  nature. 
It  provides  that  the  doing  of  certain  things  shall 
constitute  an  offense.  It  provides  the  penalty  to  be 
imposed  after  conviction  and  the  manner  in  which 
the  payment  of  this  penalty,  when  imposed  after 
conviction  duly  had,  may  be  enforced. 

The  offense  created  consists  in  doing  busi- 
ness without  first  having  obtained  the  license. 
And  this  license  can  not  be  obtained  simply  by  pay- 
ing for  it,  but  an  application  must  first  be  made  to 
the  Court  or  Judge.  This  application  is  filed  with  the 
Clerk,  together  with  the  recommendations  for  the 
granting  of  the  license  and  remonstrances  against 
it.  The  application,  together  with  these  recom.men- 
dations  and  remonstrances,  are  then  submittsd  to 
the  Court  or  Judge,  who  then  makes  an  order  either 
granting  or  refusing  the  license.  If  the  Court  or- 
ders the  license  granted,  the  Clerk  issues  it  upon  the 
payment  of  the  sum  specified. 

This  act  differs  very  widely  from  the  ordinary 
act  providing  for  privilege  or  occupation  taxes.  Un- 
der the  ordinary  license  tax  act,  the  license  issued 
serves  no  purpose  except  that  of  a  receipt  for  the 
license  tax  paid.  But  under  this  act,  the  license  is 
a  privilege  that  may  be  either  granted  or  withheld, 
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depending  upon  the  view  that  the  Court  or  Judge 
may  take  of  the  matter  after  considering  the  recom- 
mendations for  and  the  remonstrances  against  the 
granting  of  the  license.  The  language  of  the  act  in 
this  regard  is  the  same  as,  and  was  evidently  copied 
from  the  provisions  in  the  Alaska  Code  relating  to 
the  sale  of  intoxicating  liquors,  as  found  in  Section 
2572,  of  the  Compiled  Laws  of  Alaska.  The  langu- 
age found  in  the  Act  of  Congress  referred  to  is  as 
follows :  "That  the  liecnses  provided  for  in  this  act 
shall  be  issued  by  the  Clerk  of  the  District  Court  or 
any  subdivision  thereof  in  compliance  with  an  or- 
der of  the  court  or  judge  thereof  duly  made  and  en- 
tered, and  the  Clerk  of  the  Court  shall  keep  a  full 
record  of  all  applications  for  licenses  and  of  all 
recommendations  for  and  remonstrances  against  the 
granting  of  licenses  and  of  the  action  of  the  court 
thereon." 

It  will  be  observed  that  Section  2  of  the  Act  of 
the  Territorial  Legislature  is  a  verbatim  copy  of  the 
section  just  quoted.  The  only  distinction  between 
the  Act  of  Congress  and  the  act  of  the  Territorial 
Legislature  being  that  the  act  of  Congress  by  subse- 
quent provision  provides  under  what  circumstances 
the  court  or  judge  shall,  and  under  what  circum- 
stances he  shall  not  grant  the  license.  This 
provision  is  omitted  from  the  Alaska  Act,  so 
that  under  it  the  action  of  the  Court  or  Judge 
in  granting  or  refusing  a  license  is  purely  arbitrary, 
and  is  based  upon  nothing  except  the  remonstrances 
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and  recommendations  filed  with  the  application  and 
submitted  to  him  therewith.  This  matter  will  be 
fully  discussed  when  the  effect  of  this  provision  up- 
on the  validity  of  the  act  is  considered. 

Attention  is  called  to  it  at  the  present  time  to 
point  out  that  the  offense  for  which  the  penalty  is 
provided  does  not  consist  in  a  failure  to  pay  the 
license  fee  prescribed,  and  that  the  liability  follow- 
ing the  commission  of  the  offense  could  not  be  avoid- 
ed by  paying  it.  Suppose  the  tax  had  been  paid  as 
required,  and  the  application  presented  to  the  court 
with  such  recommendations  as  the  applicant  might 
be  able  to  obtain,  the  remonstrances  filed  in  opposi- 
tion to  the  granting  of  the  license  might  out- weigh 
the  recommendations,  and  the  court  might  for  this 
or  for  some  other  reason,  deny  the  applicant's  appli- 
cation and  refuse  to  make  an  order  allowing  the 
granting  of  the  license.  The  payment  of  the  money 
would  in  that  case  not  serve  as  any  protection.  The 
applicant  would  still  be  guilty  of  the  offense  prescrib- 
ed, if  he  persisted  in  conducting  his  business  after 
the  court  had  denied  him  a  license.  The  case  falls 
squarely  within  the  reasoning  employed  by  this  court 
in  the  case  of  United  States  vs.  Jorden,  193  Fed. 
986.  In  that  case,  a  civil  proceedings  was  instituted 
to  recover  the  wholesale  fee  of  a  retailer  of  intoxi- 
cating liquors,  who  was  selling  at  wholesale  in  viola- 
tion of  the  law.  The  proceeding  was  instituted  un- 
der the  Act  of  Congress  in  force  in  Alaska,  relating 
to  licenses  for  the  sale  of  intoxicating  liquors,  which 
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as  has  already  been  pointed  out,  is  in  respect  to  the 
matters  above  referred  to  identical  in  terms  witli 
the  act  of  the  Territorial  Legislature  now  before  the 
Court,  the  latter  being  evidently  copied  from  the 
former.  The  exact  question  decided  in  that  case  was 
that  a  civil  action  could  not  be  brought  to  recover 
the  license  fee  in  a  case  where  the  defendant  had 
violated  the  law.  But  the  court  in  passing  upon 
that  matter  clearly  pointed  out  the  reason  why  a 
civil  liability  did  not  exist  in  cases  of  that  character. 
The  court  say : 

**The  case  at  bar  is  unlike  that  of  United  States 
vs.  Chamberlain,  219,  U.  S.  250,  31  Sup.  Ct.  155,  55 
L.  Ed.  204,  in  which  it  was  held  that  an  action  would 
lie  by  the  United  States  to  recover  the  amount  of  a 
stamp  tax  payable  under  the  war  revenue  act  of 
June  13,  1898,  upon  the  execution  of  a  conveyance. 
The  present  action  is  not  one  to  recover  a  tax  im- 
posed upon  the  performance  of  an  act  which  all  per- 
sons are  permitted  to  perform,  and  which  in  itself 
is  not  in  any  way  regulated  or  restricted,  but  it  is 
an  attempt  to  recover  a  fee  which  the  law  prescribed 
as  one  of  the  conditions  upon  which  might  be  ob- 
tained the  permission  to  engage  in  a  specified  busi- 
ness whicli  is  declared  by  law  to  be  unlawful  with- 
out that  license.  The  fee  is  not  a  tax  imposed  upon 
the  business  of  selling  liquor.  The  statutes  of  Al- 
aska do  not  extend  to  all  persons  who  are  willing  to 
pay  the  license  fee  permission  to  engage  in  the  busi- 
ness of  selling  liquor.    The  privilege  is  hedged  about 
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with  restrictions  and  conditions,  one  of  which  is  that 
the  majority  of  the  residents  of  the  vicinage  shall 
consent  to  the  issuance  of  the  license.    Nor  do  the 
statutes  confer  upon  the  district  attorney  the  pow- 
er to  legalize  an  illegal  traffic,  and  to  declare  that, 
after  the  law  has  been  broken,  the  lawbreaker  shall 
pay  the  government  the  license  for  doing  that  for 
which  no  license  has  been  given.    The  defendant  in 
error  is  not  indebted  to  the  government.     He  has 
not  complied  with  the  terms  upon  which  he  could  ac- 
quire the  right  to  conduct  a  wholesale  liquor  busi- 
ness.   He  has  conducted  an  illegal  business,  and  has 
done  acts  prohibited  by  law — and  for  those  acts  the 
statutes  prescribe  but  one  remedy  —  the  criminal 
prosecution  and  punishment  of  the  offender.     Of 
such  an  offender  it  was  said  in  State  v.  Adler,  supra : 
^  "He  is  a  violator  of  the  law,  and  as  such 
is  liable  to  fine  and  imprisonment  for  his  of- 
fense.   But  the  offense  is  not  that  he  has  failed 
to  pay  a  sum  as  taxes  on  the  business  transact- 
ed, or  even  that  he  has  conducted  the  business 
without  payment  of  the  license  tax.    Payment 
of  the  sums  fixed  as  the  price  of  the  license 
would  not  of  itself  have  legalized  the  business. 
Compliance  with  all  the  other  numerous  provis- 
ions of  the  statute  would  be  required  to  render 
it  legal."  ' 

So  also  in  the  case  of  State  v.  Adler,  9  So.  Rep. 
674,  referred  to  by  this  court  in  the  opinion  above 
referred  to,  the  distinction  between  a  license  tax  due 
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under  a  law  where  the  license  issues  as  a  matter  of 
course  upon  the  payment  of  the  money  and  an 
amount  required  in  connection  with  the  issuance  of 
a  license  which  does  not  issue  as  a  matter  of  course, 
is  clearly  pointed  out.  In  the  last  mentioned  case, 
the  court  say: 

"The  argument  for  appellant  is  that  one  who 
has  failed  to  return  his  propert}^  for  assessment 
owes  the  state,  as  a  delinquent  tax-payer,  the  tax 
which  would  have  been  assessed  against  it  if  return- 
ed, and,  followed  to  its  logical  conclusion,  would 
embrace  the  right  of  the  revenue  agent  to  sue  for  a 
fine  which  one  guilty  of  assault  and  battery  ought 
under  the  law  be  required  to  pay  upon  conviction  of 
the  offense;  for  taxes  upon  unassessed  property  are 
no  more  due  and  delinquent  than  is  the  unimposed 
fine  of  the  actually  guilty  but  unconvicted  violator 
of  the  criminal  law." 

II. 

THE  LAWS  OF  ALASKA  DO  NOT  PROVIDE 
FOR  A  CIVIL  REMEDY  FOR  THE  COL- 
LECTION OF  THE  AMOUNT 
SUED  FOR. 

The  act  of  the  First  Territorial  Legislature  no- 
where provides  for  its  enforcement  in  a  civil  pro- 
ceeding. In  that  respect,  it  is  altogether  similar  to 
the  Congressional  Acts  before  this  court  in  the  case 
United  States  v.  Jorden,  193,  Fed.  986,  and  the  case 
of  the  United  States  v.  Northwestern  Development 
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Company,  203  Fed.  961,  also  decided  by  this  court. 
The  decision  in  the  latter  case  relates  to  the  right 
of  the  government  to  collect  by  a  civil  proceading  a 
license  tax  due  under  the  Congressional  Act  in  force 
in  the  Territory,  exacting  license  taxes  from  those 
engaged  in  business  and  trade.  This  Act,  liks  the 
present  Act,  provided  for  no  civil  remedy,  and  the 
court  held  that  the  criminal  remedy  especially  pro- 
vided was  exclusive. 

It  is  urged,  however,  that  the  Territory  is  given 
a  civil  remedy  because  of  the  provisions  in  the  Act 
of  1915,  above  referred  to.  That  Act  in  terms  re- 
peals the  act  of  1913,  but  contains  the  proviso  that 
nothing  therein  contained  shall  be  construed  to  re- 
lieve any  person,  firm  or  corporation  from  the  pay- 
ment of  any  tax,  penalty  and  interest  accrued  and 
owing  under  the  former  act,  but  it  is  provided  that 
such  tax,  penalty  and  interest  shall  be  paid  or  col- 
lected and  enforced  in  the  same  manner  as  taxes  un- 
der the  Act  of  1915  are  collected  and  enforced.  And 
a  previous  section  provides  that  taxes  under  the  lat- 
ter act  may  be  enforced  by  resort  to  any  appropriate 
remedy,  either  civil  or  criminal. 

The  difficulty,  however,  is  that,  as  has  already 
been  pointed  out,  no  tax,  penalty  or  interest  is  or 
can  be  owing  under  the  provisions  of  the  Act  of 
1913,  until  after  a  conviction  has  been  had,  and 
since  no  conviction  has  been  had  there  is  nothing 
owing  for  which  the  present  action  can  be  maintain- 
ed.   Nor  can  the  Act  of  1915  supplement  the  Act  of 
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1913  in  this  regard,  for  if  the  former  act  be  so  con- 
strued as  to  create  an  obligation  not  existing  under 
the  latter,  it  would  be  retroactive  in  its  provisions, 
and  for  that  reason  void. 

And  while  it  may  be  conceded  that  the  inhibit- 
ion against  retroactive  legislation  does  not  apply  to 
laws  that  relate  purely  to  the  remedy,  it  does  not 
follow  that  a  law  providing  that  a  civil  suit  may  take 
the  place  of  a  criminal  prosecution  in  the  assessment 
and  collection  of  fines  due  under  a  penal  law  would 
be  valid.  Such  an  act  does  not  relate  purely  to  the 
remedy,  but  creates  a  civil  liability  where  none  ex- 
isted before.  To  use  the  illustration  employed  by 
the  Supreme  Court  of  Mississippi  in  the  case  above 
referred  to :  If  such  an  act  were  held  valid  it  would 
be  equivalent  to  saying  that  a  law  could  be  passed 
providing  for  the  collection  of  a  fi.ne  imposed  by  law 
on  one  committing  the  crime  of  assault  and  battery. 

In  addition  to  creating  a  civil  liability  where 
none  existed  before,  such  an  act  would  deprive  one 
charged  with  crime  of  all  the  safeguards  provided 
by  our  Constitution  and  laws  in  connection  with  the 
enforcement  of  criminal  statutes.  If  a  civil  remedy 
could  be  substituted  for  one  in  accordance  with  crim- 
inal procedure,  a  person  violating  a  criminal  statute 
could  be  compelled  to  be  a  witness  against  himself 
and  be  convicted  and  compelled  to  pay  the  penalty 
imposed  without  enjoying  the  right  of  a  speedy  and 
public  trial  before  an  impartial  jury,  as  provided  by 
the  Constitution,  without  being  informxed  of  the  na- 
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ture  and  cause  of  the  accusation,  without  being  con- 
fronted with  the  witnesses  against  him,  and  without 
having  compulsory  process  for  obtaining  witnesses 
in  his  favor,  and  without  having  the  assistance  of 
counsel.  An  act  of  this  character  therefore  can  hard- 
ly be  said  to  belong  to  that  class  which  do  not  come 
within  the  inhibition  against  retroactive  and  ex  post 
facto  laws. 

Even  if  the  provisions  contained  in  the  Act  of 
1915  had  originally  been  enacted  as  a  part  of  the 
Act  of  1913,  a  civil  proceeding  could  not  be  brought 
to  collect  a  fine.  To  do  so  would  be  to  deprive  the 
accused  of  the  constitutional  rights  above  referred 
to ;  and  the  provisions  so  inserted  in  the  act  authoriz- 
ing any  such  proceeding  would  be  void,  because  ob- 
noxious to  Articles  V  and  VI  of  the  Constitution. 

III. 

THE  VALIDITY  OF  THE  ACT  PASSED  BY  THE 

TERRITORIAL  LEGISLATURE  WHICH 

FORMS  THE  BASIS  OF  THIS 

PROCEEDING. 

The  Act  of  the  Territorial  Legisalture  is  in- 
valid for  three  reasons:  First,  it  requires  the  do- 
ing of  that  which  is  impossible,  and  is  so  indefinite 
and  uncertain  in  its  provsions  that  it  can  not  be  en- 
forced. Second,  it  violates  the  provisions  of  the  Fed- 
eral Constitution.  Third,  it  violates  the  provisions 
of  the  Organic  Act.  These  will  be  discussed  in  their 
order. 


43 

A.  It  Requires  the  Doing  of  that  which  is 
impossible  and  is  so  uncertain  and  indefinite  in 
its  provisions  that  it  cannot  be  enforced. 
The  Act  provides,  that  any  one  engaging  in  the 
business  of  mining,  without  first  obtaining  and  pay- 
ing for  a  license  so  to  do  a  sum  equal  to  one-half  of 
one  per  cent  on  his  net  income,  over  and  above  five 
thousand  dollars,  shall  be  guilty  of  a  misdemeanor; 
that  each  day  he  carries  on  such  business  or  attempts 
to  do  so  without  paying  for  and  obtaining  a  license, 
he  commits  a  separate  and  distinct  offense ;  that  for 
the  first  offense  he  shall  be  fined  upon  conviction  a 
sum  equal  to  the  amount  of  the  license.  For  the  sec- 
ond offense,  he  shall  be  fined  double  the  amount  of 
the  license,  and  for  the  third  offense  he  shall  be  fin- 
ed three  times  the  amount  of  the  license,  and  in  ad- 
dition thereto  shall  be  imprisoned  for  not  less  than 
thirty  days,  nor  more  than  six  months. 

Section  3  provides  in  express  terms  that  the 
amount  of  the  license  tax  must  be  paid  in  advance. 
It  will  be  observed  that  the  amount  that  must  be  so 
paid  for  the  license  is  one-half  of  one  per  cent  on  the 
net  income,  over  and  above  five  thousand  dollars  per 
annum.  Under  this  provision,  therefore,  one  engag- 
ed in  the  business  of  mining  is  required  to  predict 
in  advance  the  amount  of  his  net  income  for  the 
coming  year,  and  pay  to  the  Territory  one-half  of  one 
per  cent  on  the  amount  of  such  net  income  in  excess 
of  five  thousand  dollars.  That  this  cannot  be  done 
is  obvious. 
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Under  this  provision,  one  engaged  in  mining  in 
Alaska  can  never  tell  whether  his  conduct  is  or  is 
not  going  to  subject  him  to  criminal  prosecution  un- 
til he  has  persisted  in  it  for  a  period  of  a  whole  year. 
He  is  indeed  fortunate  if  he  finds  at  the  close  of  a 
year's  operations  that  he  has  operated  at  a  loss, 
cr  that  his  income  does  not  exceed  five  thousand  dol- 
lars, for  in  that  case  he  can  at  least  not  be  subjected 
to  fine  and  imprisonment.  If  his  fondest  hopes  have 
been  realized  and  he  finds  at  the  close  of  a  year's 
business  that  he  has  made  a  profit  in  excess  of  five 
thousand  dollars,  he  has  committed  three  hundred 
and  sixty-five  (365)  ofl'enses  during  the  course  of 
the  year,  v/Jth  one  additional,  if  the  year  happens  to 
be  Leap  Year.  For  the  first  of  these  offenses,  he  is 
subject  to  a  fine  equal  to  one-half  of  one  per  cent  of 
his  net  income,  in  excess  of  five  thousand  dollars. 
For  the  second  of  these,  he  is  subject  to  a  fine  in 
double  this  amount.  For  the  third  of  these,  he  is 
subject  to  a  fine  in  three  times  this  amount,  and  in 
addition  to  this,  is  required  to  be  imprisoned  not  less 
than  thirty  days,  nor  more  than  six  months.  If  the 
court  did  its  full  duty  in  imposing  all  the  cumula- 
tive sentences  provided  for  under  this  Act,  the  fines 
would  many  times  exceed  his  income,  and  no  ordin- 
ary man  could  ever  hope  to  live  long  enough  to  serve 
his  sentence  out. 

Some  difficulties  also  would  be  encountered  in 
attempting  to  enforce  this  law.  If  a  lawless  person 
engaged  in  mining  without  first  obtaining  and  pay- 
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ing  for  a  license  should  be  indicted  and  brought  to 
trial,  the  prosecution  of  course  would  be  called  upon 
to  prove  what  his  net  income  for  the  year  was  going 
to  be.  For  without  this  proof,  it  would  be  impossible 
to  tell  whether  the  alleged  offender  had  in  fact  com- 
mitted a  crime.  The  Delphian  Oracle  could  not  be 
consulted,  for  the  stupefied  priestess  would  be  arous- 
ed from  her  stupor  long  before  she  could  be  trans- 
ported to  far  away  Alaska,  and  it  is  only  those  ut- 
terances that  come  from  her  lips  immediately  upon 
being  aroused  that  can  be  relied  upon.  And  this 
journey  could  not  be  avoided,  as  the  defendant  in  a 
criminal  prosecution  has  a  right  to  be  confronted 
with  the  witnesses  against  him.  Nor  would  the  situ- 
ation be  measurably  relieved  if  the  culprit  should 
plead  guilty,  for  then  the  court  would  be  required  to 
impose  sentence,  and  the  penalty  to  be  imposed  is  in 
each  case  made  to  depend  upon  the  amount  of  the 
license,  which  in  turn  must  be  calculated  upon  an 
income,  the  amount  of  which  is  unknown. 

It  requires  neither  argument  nor  citation  of  au- 
thorities to  show  that  this  law  can  neither  be  com- 
plied with  nor  enforced. 

There  is,  however,  still  another  reason  why  this 
law  could  not  be  complied  with  by  the  plaintiff  in  er- 
ror. The  Act  provides  that  the  amount  of  the  license 
tax  shall  be  paid  to  the  Clerk  of  the  court.  No  other 
person  is  authorized  by  the  Act  to  receive  it,  and  un- 
der a  decision  by  this  court  the  Clerk  of  the  court 
was  not  authorized  under  the  Oreanic  Act  to  act  for 
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the  Territory  in  this  regard,  he  being  an  officer  of 
the  Federal  Government. 

Callahan  vs.  Marshal,  210  Fed.  231. 
In  addition  to  this,  it  was  stipulated  that  the 
Clerk  never  qualified  to  act  under  the  Territorial 
Law.    (See  Rec.  Page  4.) 

B.     It  violates  the  provisions  of  the  Fed- 
eral Constitution. 

The  Act  of  the  Territorial  Legislature  violates 
the  provisions  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  in  two  respects: 
First,  it  confers  upon  the  court  or  judge  the  power 
to  deprive  the  plaintiff  in  error  of  its  property  arbi- 
trarily and  capriously;  and  Second,  it  exacts  from 
the  plaintiff  in  error  a  tax  which  is  not  exacted  from 
others  similarly  situated. 

B  1.     It  confers  upon  the  court  or  judge 
the  power  to  deprive  the  plaintiff  in  error  of  its 
property  arbitrarily  and  capriciously. 

The  Act  of  the  Territorial  Legislature  provides 
as  follows:  "That  the  licenses  provided  for  in  this 
Act  shall  be  issued  by  the  Clerk  of  the  District  Court 
or  any  subdivision  thereof  in  compliance  with  the 
order  of  the  Court  or  Judge  thereof  duly  made  and 
entered,  and  the  Clerk  of  the  Court  shall  keep  a  full 
record  of  all  applications  for  licenses  and  of  all  rec- 
ommendations for  and  remonstrances  against  the 
granting  of  licenses,  and  the  action  of  the  court 
thereon."  No  conditions  whatsoever  were  prescrib- 
ed in  the  Act,  a  compliance  with  which  would  entitle 
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an  applicant  to  a  license,  but  the  whole  matter  was 
left  to  the  arbitrary  will  of  the  court  or  judge. 

The  court  or  judge,  under  this  provision,  pass- 
es upon  an  application  for  a  license,  and  either 
grants  or  refuses  it,  as  the  case  may  be,  with  nothing 
before  him  except  the  recommendations  for  and 
the  remonstrances  against  the  granting  of  the  licen- 
se filed  with  the  application.  These  recommenda- 
tions may  be  used  upon  any  ground  whatsoever, 
and  this  is  also  true  of  the  remonstrances.  Yet  it 
is  upon  these,  together  with  the  application,  that 
the  court  is  required  to  base  its  action. 

Under  this  law,  the  court  or  judge  is  endowed 
with  absolute  power  from  which  no  appeal  lies  to 
grant  or  refuse  a  license  to  one  following  an  occu- 
pation useful  and  necessary  to  society,  and  to  deny 
an  owner  of  property  the  right  to  use  his  property 
in  all  cases  where  a  license  is  required  in  connection 
with  such  use.  Since  in  acting  upon  an  application 
the  court  or  judge  has  nothing  before  him  except  the 
application  and  the  recommendations  and  remon- 
strances based  upon  such  grounds  as  may  seem  prop- 
er to  the  recommenders  and  remonstrators,  he  has 
nothing  to  guide  him  except  his  caprice  and  nothing 
to  control  him  except  his  arbitrary  will. 

Nor  is  this  arbitrary  power  to  be  exerted  in 
connection  with  the  regulation  of  those  occupations 
which  are  liable  to  endanger  the  public  health  or 
public  morals  or  the  good  order  of  society,  so  that 
their  exercise  might  in  proper  cases  require  police 
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regulation.  But  the  court  or  judge  may,  under  this 
act,  deny  to  anyone  the  right  to  carry  on  those  use- 
ful and  necessary  occupations  upon  which  the  well 
being  of  society  depends.  Included  among  the  in- 
dustries that  cannot  be  carried  on  without  the  per- 
mission of  the  court  or  judge,  granted  in  the  form  of 
a  license,  are  mining  and  fishing.  Not  only  do  the 
mines  and  the  fisheries  lie  at  the  foundation  of  all 
industrial  prosperity  in  Alaska,  but  their  products 
add  to  the  comfort  and  well  being  of  the  whole  race. 
The  former  fill  the  arteries  of  trade  with  gold,  the 
latter  supply  a  cheap  food  product  that  can  nowhere 
be  excelled.  Yet  under  this  remarkable  act,  the 
court  or  judge  is  empowered  to  shut  down  every 
mine  and  every  fishery  without  offering  any  reason 
or  excuse  for  so  doing. 

In  the  case  of  those  occupations  which  are  con- 
sidered harmful  in  themselves,  unless  controlled  and 
regulated  under  the  police  power,  it  is  often  essen- 
tial that  the  person  pursuing  such  occupations  be  of 
good  moral  character,  or  that  some  other  suitable 
condition  be  complied  with,  and  the  question  of 
whether  the  applicant  has  a  good  moral  character, 
or  has  complied  with  the  requisite  conditions,  must 
of  course  be  passed  upon  by  the  court,  judge  or  other 
board  or  tribunal  issing  the  license,  but  even  in  those 
cases  arbitrary  power  to  grant  or  refuse  a  license 
can  not  be  lodged  in  any  tribunal.  A  tribunal  may 
be  empowered  to  determine  the  question  of  whether 
or  not  the  conditions  prescribed  have  been  complied 
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with,  but  it  can  not  be  empowered,  even  in  those 
cases,  to  grant  a  license  to  one  and  to  refuse  it  to 
another  just  because  caprice  or  other  similar  con- 
sideration may  dictate  that  this  should  be  done.  This 
might  have  been  well  enough  during  those  primitive 
times  when  those  subject  to  established  govern- 
ments were  governed  by  men.  But  such  power  can 
not  exist  where  government  by  law  prevails,  and 
this  would  be  so  independent  of  the  constitutional 
guarantees  upon  the  subject. 

In  Alaska  some  concerns  engaged  in  mining  and 
fishing  have  invested  many  millions  of  dollars,  yet 
under  this  law  they  are  required  to  make  an  appli- 
cation to  the  court  or  judge  for  permission  to  carry 
on  the  enterprises  in  connection  with  which  these 
investments  are  made.  Nothing  in  the  world  that 
these  concerns  can  do  will  place  them  where  they  can 
demand  a  license  as  a  matter  of  right.  Their  friends 
can  recommend  and  their  enemies  can  remonstrate; 
if  the  court  or  judge  grants  the  license  it  comes  as  a 
gracious  favor ;  if  it  is  refused  the  applicant  has  not 
even  the  right  of  appeal. 

It  is  stipulated  in  this  case  that  the  plaintiff  in 
error  is  the  owner  of  a  number  of  mining  claims 
containing  valuable  mines.  The  right  of  property 
of  course  carries  with  it  the  right  to  its  free  use  and 
enjoyment,  a  denial  of  the  right  to  use  property  is 
clearly  an  invasion  of  the  right  of  property  itself. 
This  law,  therefore,  not  only  confers  upon  the  court 
or  judge  arbitrary  power  to  deny  to  those  engag- 
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ed  in  mining  the  right  of  following  a  useful  and 
commendable  occupation,  and  in  that  manner  in- 
vades the  right  of  property,  for  these  occupations 
are  property  within  the  meaning  of  the  provisions 
of  the  constitution,  but  it  deprives  the  plaintiff  in 
error  of  property  for  the  further  reason  that  it  is 
denied  the  right  to  operate  its  mines  without  the 
permission  of  the  court  or  judge. 

This  law  violates  all  the  provisions  contained 
in  the  first  section  of  the  Fourteenth  Amendment. 
It  abridges  the  privileges  and  immunities  of  citizens 
of  the  United  States.  It  deprives  persons  of  proper- 
ty without  due  process  and  denies  to  those  within  the 
jurisdiction  of  the  Territory  the  equal  protection  of 
the  laws. 

A  case  in  all  respects  like  the  one  at  bar  was 
before  the  Supreme  Court  of  the  United  States, 
where  it  was  held  that  such  legislation  could  not  be 
sustained.  Yick  Wo  v.  Hopkins,  118  U.  S.  356.  An 
ordinance  had  been  passed  by  the  City  of  San  Fran- 
cisco, providing  that  it  should  be  unlawful  for  any 
one  to  conduct  a  laundry  in  a  wooden  building,  with- 
out a  permit  obtained  from  the  Board  of  Supervis- 
ors. The  ordinance  contained  no  regulatory  pro- 
visions, but  it  was  contended  that  it  might  be  sus- 
tained as  a  valid  exercise  of  the  police  power,  be- 
cause it  referred  to  wooden  buildings,  which  were 
more  liable  to  take  fire  if  used  for  laundry  purposes 
than  buildings  of  brick  or  stone.  And  the  Supreme 
Court  of  California  took  this  view  of  it.     The  Su- 
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preme  Court  of  the  United  States,  however,  held 
that  the  ordinance  could  not  be  sustained,  either  as 
an  exercise  of  the  police  power,  or  otherwise.  In 
speaking  of  the  ordinance,  the  court  say: 

"The  ordinance  drawn  in  question  in  the  pres- 
ent case  is  of  a  very  different  character.  It  does  not 
prescribe  a  rule  and  conditions,  for  the  regulation 
of  the  use  of  property  for  laundry  purposes,  to  which 
all  similarly  situated  may  conform.  It  allows,  with- 
out restriction,  the  use  for  such  purposes  of  build- 
ings of  brick  or  stone;  but,  as  to  wooden  buildings, 
constituting  nearly  all  those  in  previous  use,  it 
divides  the  owners  or  occupiers  into  two  classes,  not 
having  respect  to  their  personal  character  and  quali- 
fications for  the  business,  nor  the  situation  and  na- 
ture and  adaptation  of  the  buildings  themselves,  but 
merely  by  an  arbitrary  line,  on  one  side  of  which  are 
those  permitted  to  pursue  their  industry  by  the  mere 
v/ill  and  consent  of  the  supervisors,  and  on  the  other 
those  from  whom  that  consent  is  withheld,  at  their 
mere  will  and  pleasure.  And  both  classes  are  alike 
only  in  this :  that  they  are  tenants  at  will,  under  the 
supervisors,  of  their  means  of  living.  The  ordin- 
ance, therefore,  also  differs  from  the  not  unusual 
case  where  discretion  is  lodged  by  law  in  public  of- 
ficers or  bodies  to  grant  or  withhold  licenses  to  keep 
taverns,  or  places  for  the  sale  of  spirituous  liquors, 
and  the  like,  when  one  of  the  conditions  is  that  the 
applicant  shall  be  a  fit  person  for  the  exercise  of  the 
privilege,  because  in  such  cases  the  fact  of  fitness  is 
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submitted  to  the  judgment  of  the  officer,  and  calls 
for  the  exercis  of  a  discretion  of  a  judicial  nature." 

And  again  in  the  course  of  the  opinion,  it  is  said : 
"For  the  very  idea  that  one  man  may  be  compel- 
led to  hold  his  life,  or  the  means  of  living,  or  any 
material  right  essential  to  the  enjoyment  of  life,  at 
the  mere  will  of  another,  seems  to  be  intolerable  in 
any  country  v/here  freedom  prevails,  as  being  the 
essence  of  slavery  itself." 

This  case  being  on  all  fours  with  the  case  at  bar 
it  is  not  necessary  to  cite  further  authorities  upon 
this  subject. 

B-2.     IT  EXTRACTS  FROM  PLAINTIFF  IN  ER- 
ROR A  TAX  NOT  EXACTED  FROM 
OTHERS  SIMILARLY  SITUATED 

It  will  be  observed  that  under  the  provisions  of 
this  law,  those  engaged  in  mining  are  required  to 
pay  one-half  of  one  per  cent,  on  their  net  incomes, 
orovided  their  net  incomes  exceed  five  thousand  do) 
\ars  per  annum.  This  is  clearly  an  income  tax.  Anr^ 
none  except  those  engaged  in  mining  are  requireri 
to  pay  it.  Incomes  derived  from  other  sources  are 
^lot  taxed.  It  would  be  difficult  indeed  to  imagine  a 
veason  why  a  person  whose  income  is  derived  from 
mining  should  be  required  to  pay  a  tax  on  such  in- 
wme  when  all  incomes  derived  from  other  sources 
ure  exempt  from  taxation.  Mining  is  a  useful,  law-^ 
ful  and  commendable  occupation  and  the  income  de 
vived  therefrom  does  not  differ  in  character  from 
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the  income  derived  from  any  other  business.  This 
?,ct  therefor  discriminates  against  those  engaged  in 
mining  in  favor  of  those  engaged  in  other  pursuits^ 
?ind  denies  to  the  former  the  equal  protection  of  the 
laws.  Not  only  this,  but  it  discriminates  against 
those  engaged  in  mining  who  have  an  income  in  ex- 
cess of  five  thousand  dollars  in  favor  of  those  simi- 
larly engaged,  whose  income  is  less  than  five  thous- 
and dollars.  The  benefit  of  this  exemption  extends 
to  persons,  firms  and  corporations  alike. 

This  whole  matter  was  before  this  court  in  the 
case  of  Peacock  vs.  Pratt,  121  Fed.  272.  In  that  case, 
the  court  was  called  upon  to  pass  upon  the  validity 
of  an  income  tax  imposed  by  the  Legislature  of  Ha- 
waii Territory.  Under  that  act,  the  incomes  of  cer- 
tain enumerated  religious  and  charitable  institutions 
were  exempt  from  taxation.  The  incomes  of  certain 
insurance  companies  were  also  exempted,  but  in  the 
case  of  the  insurance  companies  the  act  expressly 
stated  the  reason  for  the  exemption,  that  reason  be- 
ing that  these  insurance  companies  were  subjected 
to  another  special  tax.  Incomes  of  natural  persons 
to  the  extent  of  $1,000.00  were  also  exempted.  This 
exemption  did  not  extend  to  corporations.  It  was 
contended  that  these  exemptions  resulted  in  illegal 
discrimination. 

The  Organic  Act  of  the  Hawaii  Territory  dif- 
fers from  the  Alaska  Organic  Act  in  that  it  imposes 
no  restrictions  upon  the  exercise  of  the  taxing  power. 
The  limitations  imposed  by  the  Alaska  Organic  Act 
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upon  the  exercise  of  this  power  will  be  more  clearly 
pointed  out  when  the  validity  of  the  act  before  the 
court  is  discussed  in  the  light  of  the  Organic  Act. 
For  the  present,  the  discussion  will  be  confined  to  its 
validity  in  the  light  of  the  Federal  Constitution. 
Since  the  Organic  Act  of  Hawaii  contains  no  limita- 
tions upon  the  taxing  power,  the  sole  question  pre- 
sented before  the  court  was  whether  the  alleged  dis- 
criminations were  such  as  would  render  the  act  void 
under  the  provisions  of  the  Fourteenth  Amendment. 
It  will  be  noted  that  the  income  tax  law  then  before 
the  court  provided  for  the  taxing  of  all  incomes  alike, 
however  derived,  except  in  case  of  the  enumerat- 
ed charitable  institutions,  and  in  the  single  case  of 
the  insurance  companies. 

This  court  very  properly  held  that  a  sound  pub- 
lic policy  required  an  exemption  of  the  charitable 
institutions,  and  that  the  exemption  of  the  insurance 
company  did  not  result  in  any  illegal  discrimination 
for  the  reason  that  an  equivalent  tax  was  imposed 
upon  the  insurance  companies  by  another  act.  A 
statement  containing  this  reason  for  exempting  the 
insurance  companies  being  contained  in  the  income 
tax  act  itself. 

After  so  deciding,  this  court  layed  down  the 
rule  governing  the  questions  as  to  whether  a  given 
tax  law  violates  the  provisions  of  the  Fourteenth 
Amendment.  The  court  say:  "The  rule  is  that  un- 
equal taxes  may  not  be  imposed  upon  property  of  the 
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same  kind  in  the  same  situation  and  used  for  the 
same  purpose." 

The  law  passed  by  the  Alaska  Legislature  sin- 
gles out  for  taxation  the  incomes  derived  from  mines 
and  imposes  a  tax  on  no  incomes  except  these.  No 
reason  is  assigned  for  so  doing.  Nor,  as  has  al- 
ready been  pointed  out,  can  any  exist.  The  Alaska 
law  differs  from  the  Hawaii  law  in  that  the  latter 
bears  upon  its  face  the  evidence  of  fairness  and  lack 
ofdiscrimination,  while  the  former  is  characterized 
by  an  utter  want  of  these  characteristics.  Clearly, 
under  the  rule  laid  down  by  the  court,  the  singling 
out  of  the  incomes  derived  from  mines  for  taxation 
is  an  unjust  discrimination  against  those  whose  in- 
comes are  derived  from  that  source. 

The  five  thousand  dollar  exemption  contained 
in  the  Alaska  Act  also  differs  very  widely  in  char- 
acter from  the  thousand  dollar  exemption  contained 
in  the  Hawaii  law.  Under  the  provisions  of  the  lat- 
ter law,  natural  persons  only  were  entitled  to  this 
exemption.  Such  exemptions,  as  the  court  well  stat- 
ed, are  up-held  "on  grounds  of  enlightened  pubilc 
policy — a  public  policy  which  seeks  to  exclude  from 
taxation  the  living  expense  of  the  average  family, 
and  thus  enable  the  poor  man  to  escape  becoming  a 
public  burden."  Under  the  Alaska  Act,  the  exemp- 
tion is  not  only  five  times  as  large,  but  extends  to 
persons,  firms  and  corporations  alike.  Public  policy 
can  not  require  this  exemption  in  the  case  of  firms 
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and  corporatins,  for  neither  of  these  require  living 
expenses,  nor  can  either  become  a  public  burden. 

Again,  the  exemption  of  five  thousand  dollars 
would  seem  unreasonably  large  in  any  case.  While 
it  must  be  conceded  that  the  amount  of  the  exemption 
must  to  a  large  extent  be  left  to  the  discretion  of  the 
Legislature,  the  power  and  authority  of  the  Legisla- 
ture in  this  regard  is  not  unlimited  but  must  be  ex- 
ercised within  the  bounds  of  reason.  It  would  seem 
that  a  five  thousand  dollar  exemption  is  more  than 
is  necessary  to  secure  to  the  average  family  the 
means  of  living.  To  hold  that  this  is  an  unreasonable 
discrimination  would  be  in  exact  accord  with  the 
views  expressed  by  this  court  in  the  case  of  Peacock 
vs.  Pratt. 

C.     IT  VIOLATES  THE  PROVISIONS  OP"  THE 
ORGANIC  ACT. 

The  act  on  its  face  is  a  revenue  act  designed  to 
raise  revenue,  requiring  the  payment  of  a  fixed  sum 
in  each  of  the  enumerated  cases  for  a  license.  It  is 
entitled,  "An  Act  to  establish  a  system  of  taxation, 
create  revenue  and  provide  for  collection  thereof  for 
the  Territory  of  Alaska  and  for  other  purposes." 
Section  One  provides,  "That  any  person,  or  persons, 
corporation  or  company,  prosecuting  or  attempting 
to  prosecute  any  of  the  following  lines  of  business 
within  the  Territory  of  Alaska  shall  first  apply  for 
and  obtain  license  so  to  do  from  the  District  Court 
or  subdivision  thereof  in  said  Territory,  and  pay  for 
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said  license  for  the  respective  lines  of  business  and 
trade,  as  follows,  to-wit:  *******  Mining: 
one-half  of  one  per  cent,  on  net  income  over  and  above 
five  thousand  dollars  per  annum." 

In  order  to  consider  the  validity  of  the  act 
in  so  far  as  it  relates  to  the  matters  in  dispute  it  is 
necessary  to  ascertain  the  meaning  of  the  language 
employed,  in  so  far  as  it  relates  to  such  matters. 
That  the  sole  object  of  the  act  is  the  collection  of 
revenue  is  not  disputed.  It  is  conceded  that  the 
amount  sued  for  is  sought  to  be  recovered  as  taxes 
due  under  the  provisions  of  the  act.  It  remains  to 
be  seen,  however,  whether  the  tax  sought  to  be  col- 
lected is  an  income  tax  on  the  incomes  derived  from 
mines  or  an  occupation  or  business  tax  generally  re- 
ferred to  as  a  license  tax.  It  is  obvious  that  the  tax 
belongs  to  one  or  the  other  of  the  two  classes  named. 
Its  validity  will  therefor  be  considered  from  both 
viev/  points. 

(C-1.)    VIEWED  AS  AN  INCOME  TAX. 

Whatever  power  is  possessed  by  the  Territorial 
Legislature  of  Alaska  is  derived  from  the  Organic 
Act.  Congress  has  under  the  constitution  plenniary 
power  to  legislate  for  the  territories.  It  may  either 
exercise  this  power  or  it  may  delegate  it  in  whole  or 
in  part  to  a  territorial  legislature.  In  the  case  of  Al- 
aska is  has  in  part  only  delegated  its  powers  in  this 
regard  to  the  Legislature  of  the  Territory  by  the 
Organic  Act. 
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The  Organic  Act  of  a  territory  is  a  grant  of  leg- 
ifclative  powers.  In  that  respect  it  does  not  differ 
from  the  charter  of  a  municipal  corporation  or  the 
constitution  of  the  United  States.  Such  grants  are 
always  strictly  construed.  No  power  passes  except 
such  powers  as  are  either  expressly  conferred  or  are 
conferred  by  necessary  implication.  The  powers  ex- 
pressly conferred  are  those  that  are  stated  in  ex- 
press terms.  The  powers  conferred  by  necessary 
implication  are  limited  to  such  as  may  be  necessary 
to  carry  into  effect  the  powers  exDresslv  granted. 

Every  sovereign  power  has  the  inherent  right 
to  collect  revenues  since  this  right  is  necessary  to 
its  existence.  The  Territory  of  Alaska,  however,  is 
not  a  sovereign  power  so  as  to  be  endowed  with  this 
inherent  right.  It  is  a  mere  territory  of  the  United 
States  ana  its  legislature  is  the  creature  of  the  c^ 
gress;  like  other  legislative  bodies  similarly  created 
it  is  endowed  with  such  powers  only  as  are  conferred 
upon  it. 

The  Organic  Act  contains  a  provision  similar  to 
the  general  welfare  clauses  ordinarily  contained  in 
the  charters  of  municipal  corporations.  This  provis- 
ion reads  as  follows : 

^'The  Legislative  power  of  the  Territory 
shall  extend  to  all  rightful  subjects  of  legisla- 
tion not  inconsistent  with  the  constitution  and 
laws  of  the  United  States." 
Under  it  the  power  to  raise  revenues  by  means 
of  taxation  is  in  a  general  way,  subject  to  the  limita- 
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tion  elsewhere  imposed,  conferred ;  but  since  legisla- 
tive grants  are  strictly  construed,  the  powers  thus 
conferred  in  a  general  way  must  be  exercised  in 
strict  conformity  with  the  specific  requirements  of 
the  Organic  Act  itself  and  in  strict  subordination  to 
the  limitations  imposed. 

The  organic  act  contains  the  following  provis- 
ion: "All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  and  shall  be  levied  and  collected  un- 
der general  laws,  and  the  assessments  shall  be  ac- 
cording to  the  actual  value  thereof.  The  tax  in 
question  viewed  as  a  tax  on  the  income  of  mines  vio- 
lates two  of  these  provisions. 

In  the  first  place  it  is  not  uniform  upon  the 
same  class  of  subjects.  If  the  subject  of  taxation  is 
incomes  it  will  not  do  to  confine  the  taxation  of  in- 
comes to  those  derived  from  mines,  for  these  do  not 
differ  from  incomes  derived  from  other  sources.  In- 
comes are  incomes  however  derived  and  if  incomes 
are  the  subject  of  taxation,  all  incomes  must  of  nec- 
essity be  considered  as  belonging  to  the  same  class. 
No  tax  therefor  can  be  uniform  upon  the  same  class 
of  subjects  if  levied  on  incomes  unless  all  incomes 
<^re  included  regardless  of  whether  they  are  derived 
from  mining  or  from  some  other  source. 

This  act,  however,  goes  further  and  provides 
that  only  such  incomes  derived  from  mining  as  ex- 
ceed five  thousand  dollars  per  annum  shall  be  taxed. 
This  exemption  is  not  to  be  considered  as  an  exempt- 
ion dictated  by  considerations  or  public  policy  with 
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a  view  of  exempting  the  living  expenses  of  per- 
sons engaged  in  mining,  but  as  an  arbitrary 
discrimination  since  it  applies  to  persons,  firms  and 
corporations  alike.  Neither  reason  nor  authority 
would  permit  the  legislature  to  exempt  any  part  of 
the  incomics  of  either  firms  or  corporations.  This 
amounts  then  to  a  further  discrimination  against 
those  engaged  in  mining  whose  incomes  exceed  five 
thousand  dollars. 

This  law  viewed  as  an  income  tax  also  violates 
the  provision  requiring  assessment  according  to  val- 
ue. No  provision  is  made  in  the  act  for  any  assess- 
ment w^hatsoever.  Whereas  the  Organic  Act  clear- 
ly requires  first  that  an  actual  assessment  be  made 
and  second  that  the  assessment  so  made  shall  be  ac- 
cording to  value.  The  question  of  whether  an  ac- 
^tual  assessment  was  required  by  a  provision  ofSter 
^^JToS^rwas  before  the  Supreme  Court  of  Kentucky 
in  the  case  of  Levi  v.  City  of  Louisville,  30  S.  W.  973. 
The  City  of  Louisville  had  adopted  an  ordinance  pro- 
viding that  real  estate  should  be  taxed  at  a  fixed  per 
cent  as  well  as  personalty  not  used  in  connection 
with  trades  or  business  on  which  a  license  was  paid, 
but  the  personalty  used  in  connection  with  such 
trades  and  business  should  not  be  subject  to  a  fur- 
ther tax. 

The  question  presented  for  determination  re- 
lated to  the  right  of  the  city  to  substitute  as  to  per- 
sonalty the  license  tax  for  a  tax  under  the  ad  valorem 
system,  and  thus  tax  personalty  without  making  any 
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assessment.  The  constitution  of  Kentucky  contains 
the  following  provision,  **A11  property  not  exempt 
from  taxation  by  this  constitution  shall  be  assessed 
for  taxes  at  its  fair  cash  value."  It  also  contains  a 
provision  providing  that  nothing  in  the  constitution 
shall  be  so  construed  as  to  prevent  the  imposition 
of  license  taxes.  It  was  argued  that  under  these 
constitutional  provisions  a  license  tax  might  be  im- 
posed on  the  personal  estate  of  those  engaged  in  mer- 
cantile and  business  pursuits,  and  that  uniformity 
and  equality  in  taxation  might  be  reached  by  a  di- 
versity of  means  as  applied  to  the  various  kinds  of 
property.  But  the  court  held  that  such  a  tax  could 
not  be  sustained;  that  under  the  constitutional  pro- 
vision personal  property  could  not  be  taxed  except 
upon  its  cash  value  ascertained  by  an  assessment  of 
the  property.  The  court  say:  "The  power  to  pre- 
scribe the  mode  of  assessment  for  ascertaining  the 
value  of  property  has  been  taken  from  the  legisla- 
tive control  and  fixed  by  the  constitution  so  there  is 
nothing  left  but  to  follow  its  provisions  and  no  au- 
thority is  given  the  legislature  to  value  or  have  prop- 
erty valued  but  in  one  mode."  Further  on  in  the 
course  of  the  opinion  it  is  said :  "Nor  do  we  find  in 
the  constitution  a  provision  of  any  kind  conferring 
on  the  municipal  government  the  power  to  assess 
property  for  the  purpose  of  revenue  by  imposing  a 
license  tax.  Nor  has  the  legislature  the  power  to 
authorize  the  imposition  of  a  tax  on  the  amount  of 
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property  whether  real  or  personal  in  any  other  mode 
than  that  prescribed  by  the  Organic  Law." 

The  provision  in  the  Alaska  Organic  Act,  like 
that  of  the  constitution  of  Kentucky  requires  that 
there  shall  be  an  assessment  according  to  value.  No 
other  mode  is  indicated  by  which  the  value  can  be 
ascertained  except  upon  an  assessment.  The  case 
therefore  falls  squarely  within  the  rule  as  laid  down 
by  the  Supreme  Court  of  Kentucky. 

Again,  even  though  the  act  were  considered  as 
if  an  assessment  of  the  income  itself  had  been  made 
without  any  reference  to  the  property  from  which 
such  income  was  derived,  so  that  the  income  were 
taxed  irrespective  of  the  relation  it  bore  to  such 
property,  it  would  have  to  be  according  to  actual  val- 
ue. Under  the  act  of  the  Legislature  the  first  five 
thousand  dollars  of  actual  value  is  left  out  of  con- 
sideration so  that  the  tax  is  not  imposed  upon  the 
actual  value  of  the  income,  but  upon  the  value  of  the 
income  less  five  thousand  dollars. 

An  actual  assessment  of  the  income  resulting 
from  mining  and  an  ad  valorem  tax  based  upon  an 
assessment,  however  would  not  meet  the  require- 
ment of  the  Organic  Act  that  taxation  must  be  ac- 
cording to  actual  value. 

A  tax  upon  incomes  is  a  tax  upon  the  property 
from  which  the  income  is  derived.  It  was  so  held  by 
the  Supreme  Court  in  the  case  of  Pollock  v.  Farmers' 
Loan  and  Trust  Company,  157  U.  S.  429.  Under  the 
doctrine  laid  down  by  the  Supreme  Court  in  that 
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case,  the  tax  laid  upon  the  income  resulting  from 
mining  by  the  Territorial  Legislature  is  a  tax  upon 
the  mines  themselves,  and  not  being  assessed  accord- 
ing to  the  actual  value  of  the  mines,  the  tax  fails  to 
comply  with  the  provision  that  taxation  must  be  ac- 
cording to  actual  value. 

In  the  case  of  State  v.  Cook,  36  Atl.  892,  the 
Supreme  Court  of  New  Jersey  had  occasion  to  pass 
upon  the  validity  of  a  tax  on  mines  assessed  accord- 
ing to  their  income.  The  constitution  of  New  Jer- 
sey provides  that  "all  property  shall  be  assessed  for 
taxes  at  its  true  value."  Under  this  constitutional 
provision  the  Supreme  Court  held  that  if  mines  were 
taxed  their  actual  value  must  form  the  basis  for  tax- 
ation, regardless  of  the  income.  The  court  say: 
"That  income  is  a  criterion  for  valuation  for  tax- 
ation is  peculiarly  inappropriate  to  the  taxation  of 
mining  property,  in  relation  to  which  each  year's  in- 
come represents  to  that  extent  a  diminution  in  the 
actual  intrinsic  value  of  the  property." 

Nor  does  the  fact  that  the  tax  in  question  is  re- 
ferred to  by  the  Territorial  Legislature  as  a  "license 
tax"  in  any  way  alter  the  situation.  The  fact  that 
an  income  tax  is  called  a  license  tax  does  not  make 
it  such.  It  has  been  often  held  that  the  character 
of  a  tax  is  not  affected  or  changed  by  the  name  given 
to  it.  In  the  case  of  Brown  vs.  Maryland,  12  Wheat- 
419,  it  was  held  that  a  tax  on  the  occupation  of  an 
importer  was  the  same  as  a  tax  on  imports  and  there- 
for void.    In  that  case  Chief  Justice  Marshall  said : 
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"It  is  impossible  to  conceal  from  ourselves  that  this 
is  varying  the  form  without  varying  the  substance. 
It  is  treating  a  prohibition  v^hich  is  general  as  if  it 
w^ere  confined  to  a  particular  mode  of  doing  the  for- 
bidden thing.  All  must  perceive  that  a  tax  on  the 
sale  of  an  article  imported  only  for  sale  is  a  tax  on 
the  article  itself." 

It  v^as  upon  the  language  thus  expressed  by 
Chief  Justice  Marshall  that  the  decision  in  the  case 
of  Pollock  V.  Farmers'  Loan  and  Trust  Company, 
with  relation  to  the  matters  above  referred  to,  was 
largely  based. 

The  decision  of  the  Supreme  Court  in  the  case 
of  Brown  v,  Maryland  was  followed  by  that  court 
in  the  case  of  Welton  vs.  State,  91  U.  S.  278.  The 
state  of  Missouri  passed  a  law  exacting  a  license  tax 
from  peddlers  selling  merchandise  manufactured 
outside  of  the  state.  This  act  was  held  to  be  an  in- 
terference with  interstate  commerce  and  void.  It 
was  urged  that  the  license  tax  was  required  from  the 
peddler  and  was  not  a  duty  imposed  upon  the  goods 
he  sold ;  that  the  goods  were  the  subject  of  interstate 
commerce  and  not  the  peddler,  that  for  this  reason 
the  license  tax  did  not  interfere  with  interstate  com- 
merce, but  the  court  held  that  a  license  tax  exacted 
for  the  sale  of  goods  was  in  effect  a  tax  upon  the 
goods  themselves.  In  passing  upon  this  question,  Mr. 
Justice  Fields,  speaking  for  the  Court,  says: 

"The  license  charge  exacted  is  sought  to  be 
maintained  as  a  tax  upon  a  calling.    It  was  held  to 
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be  such  a  tax  by  the  Supreme  Court  of  the  State;  a 
calling,  says  the  court,  which  is  limited  to  the  sale  of 
merchandise  not  the  growth  or  product  of  the  state. 

The  general  power  of  the  State  to  impose  taxes 
in  the  way  of  licenses  upon  all  pursuits  and  occupa- 
tions within  its  limits  is  admitted,  but,  like  all  other 
powers,  must  be  exercised  in  subordination  to  the 
requrements  of  the  Federal  Constitution.  Where 
the  business  or  occupation  consists  in  the  sale  of 
goods,  the  license  tax  required  for  its  pursuit  is  in 
effect  a  tax  upon  the  goods  themselves.  If  such  a 
tax  be  within  the  power  of  the  State  to  levy,  it  mat- 
ters not  whether  it  be  raised  directly  from  the  goods, 
or  indirectly  from  them  through  the  license  to  the 
dealer ;  but  if  such  tax  conflict  with  any  power  vest- 
ed in  Congress  by  the  Constitution  of  the  United 
States,  it  will  not  be  any  the  less  invalid  because  en- 
forced through  the  form  of  a  personal  license." 

The  state  courts  also  have  frequently  held  that 
the  character  of  a  tax  is  not  determined  by  the  name 
given  it.  Thus  in  the  case  of  Standard  Oil  Company 
V.  Commonwealth,  82  S.  W.  1020,  the  Supreme  Court 
of  Kentucky  had  before  it  an  act  of  the  Legislature 
imposing  a  license  tax  of  $10  on  all  oil  deposits.  The 
constitution  of  Kentucky  contained  a  provision  re- 
quiring all  property  taxes  to  be  assessed  according 
to  value,  but  allowing  the  imposition  of  license  taxes. 
The  question  therefor  arose  whether  this  was  a  licen- 
se tax  or  a  property  tax.  If  a  property  tax  the  con- 
stitution required  it  to  be  according  to  value.     If  a 
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license  tax  it  might  stand  since  the  constitution  ex- 
pressly provided  that  license  taxes  might  be  assess- 
ed, without  regard  to  this  constitutional  require- 
ment. The  court,  however,  held  that  notwithstand- 
ing the  fact  that  the  tax  was  called  a  license  tax  by 
the  legislature  it  was  a  property  tax  and  as  such  was 
void  because  not  assessed  according  to  value. 

So  also  in  the  case  of  Pittsburg,  Cincinnati  and 
St.  Louis  Railroad  Co.  v.  The  State,  30  N.  E.  435, 
the  question  arose  whether  a  law  exacting  a  fee  of 
$1.00  per  mile  from  railroads  operating  in  the  state 
of  Ohio,  exacted  a  fee  under  the  police  power  or  laid 
a  tax  on  property.  Under  the  provisions  of  the  con- 
stitution of  Ohio  the  legislature  had  the  usual  power 
to  exact  fees  in  the  exercise  of  the  police  power  for 
the  purpose  of  paying  the  cost  of  regulation.  But 
the  court  held  that  the  exaction  was  a  tax  on  the 
railroads  of  the  state,  notwithstanding  the  fact  hat 
it  was  called  a  fee,  and  that  it  was  void  because  it 
lacked  uniformity  and  was  not  assessed  according  to 
value,  as  required  by  the  Ohio  constitution.  In  the 
course  of  the  opinion,  the  Supreme  Court  of  Ohio, 
say: 

"What  is  this  statute?  Its  constitutionality 
must  be  determined  by  its  operation.  It  provides  in 
terms  that  there  be  placed  upon  each  mile  of  railroad 
track  within  this  state  an  exaction  of  $1  per  annum; 
the  statute  calls  it  a  "fee",  but  its  nature  is  not  af- 
fected by  the  name  that  may  be  assigned  to  it." 

So  also  in  the  case  of  Pittsburg  Railroad  Co.  v. 
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Pittsburg,  60  Atl.  1080,  it  was  held  by  the  Supreme 
Court  of  Pennsylvania  that  a  license  tax  upon  street 
railways  of  twenty-five  cents  per  foot  for  each  lineal 
foot  of  track  was  not  a  license  tax  notwithstanding 
the  fact  that  it  was  so  called,  but  was  in  fact  a  tax 
upon  the  tracks  of  the  street  railway  companies. 

The  same  doctrine  was  laid  down  by  the  Su- 
preme Court  of  Missouri  in  the  case  of  Brookfield  v. 
Toory,  43  S.  W.  387.  The  city  of  Brookfield  in  that 
state  had  passed  an  ordinance  requiring  merchants 
to  pay  a  license  tax,  the  amount  of  the  tax  required 
in  each  case  being  one  per  cent  upon  the  cash  value 
of  the  stock  of  goods,  wares  and  merchandise  kept 
on  hand  for  sale.  The  court  held  that  this  was  not  a 
license  tax,  but  a  tax  upon  the  merchants'  stock.  In 
the  course  of  the  opinion  it  is  said:  "In  a  word  can 
this  tax  of  one  per  cent  upon  the  cash  value  of  the 
goods  on  hand  be  held  as  an  occupation  or  privilege 
tax.  After  a  careful  investigation  of  the  question 
mooted  and  most  ably  discussed  by  counsel,  it  seems 
palpable  that  this  is  a  property  tax  pure  and  simple. 
It  is  an  obvious  mis-nomer  to  call  it  a  tax  upon  oc- 
cupation." 

In  the  case  of  Banger's  Appeal,  109  Pa.  St.  79, 
elsewhere  referred  to  in  this  brief,  the  city  of  Wil- 
liamsport  sought  to  collect  an  occupation  tax,  the 
amount  of  which  v/as  in  each  case  determined  by  the 
income  of  the  person  taxed.  This  tax  was  held  to 
be  void  on  two  grounds.  One  of  these  was  that  it 
was  in  fact  an  income  tax,  w^hich  the  city  had  no  pow- 
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er  to  collect.  The  other  was  that  if  viewed  as  a  li- 
cense tax  it  lacked  uniformity.  With  reference  to 
the  first  ground  upon  which  the  tax  was  held  void, 
the  Supreme  Court  of  Pennsylvania  say:  "This 
brings  us  at  once  to  a  vice  underlying  the  whole 
case.  Under  the  guise  of  an  occupation  tax,  the  city 
of  Williamsport  has  levied  and  is  seeking  to  collect 
an  income  tax." 

(C.-2)  Viewed  as  a  License  Tax. 

The  power  of  the  legislature  to  levy  or  collect 
taxes,  does  not  exist  as  an  inherent  power  but  be- 
cause of  a  grant  contained  in  the  Organic  Act  and 
must,  as  was  said  when  the  validity  of  income  taxes 
was  being  discussed,  be  exercised  in  strict  subordi- 
nation to  the  provisions  in  the  Organic  Act  expressly 
limiting  that  power. 

The  act  requires  that  ''ALL  TAXES  SHALL 
BE  UNIFORM  UPON  THE  SAME  CLASS  OF 
SUBJECTS  AND  SHALL  BE  LEVIED  AND  COL- 
LECTED UNDER  GENERAL  LAWS  AND  THE 
ASSESSMENTS  SHALL  BE  ACCORDING  TO 
THE  ACTUAL  VALUE  THEREOF."  This  pro- 
vision requires  ^11  taxes  to  be  uniform  upon  the 
same  class  of  subjects,  requires  all  taxes  to  be  levied 
and  collected  under  general  laws  and  requires  all 
taxes  to  be  assessed  according  to  the  value  of  the 
thing  which  is  the  subject  of  taxation — under  it 
there  must  be  uniformity,  there  must  be  an  assess- 
ment and  the  tax  must  be  based  upon  value.  Again, 
the  provision  applies  to  all  taxes  meaning  each  and 
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every  tax;  its  effect  is  nowhere  limited  to  property 
taxes,  nor  does  it  contain  an  exception  in  favor  of 
licenses  taxes. 

The  tax  in  question  violates  each  of  these  re- 
quirements. In  the  first  place  it  can  not  in  any  sense, 
as  has  already  been  pointed  out,  be  regarded  as  uni- 
form upon  the  same  class  of  subjects.  The  lack  of 
uniformity  in  this  tax  is  amply  illustrated  by  the 
case  that  arose  in  Pennsylvania,  Banger's  Appeal, 
109,  Pa.  St.  79.  The  city  of  Williamsport  sought 
to  collect  an  occupation  tax,  the  amount  of  which  was 
in  each  case  determined  by  the  income  of  the  person 
taxed.  The  tax  was  held  void  on  two  grounds.  First 
it  was  held  that  the  tax  was  in  fact  an  income  tax, 
which  the  city  had  no  authority  to  levy  or  collect. 
And  second,  that  if  viewed  as  a  license  tax  it  would 
nevertheless  be  void  because  it  was  not  uniform  up- 
on the  same  class  of  subjects  as  required  by  the 
Pennsylvania  constitution. 

In  passing  upon  this  question  of  lack  of  uni- 
formity in  the  tax,  the  court  say,  having  previously 
referred  to  some  of  the  views  expressed  by  the  trial 
court,  "These  views  of  the  learned  court  are  well 
enough  as  far  as  they  go,  but  they  do  not  come  to 
the  proper  standard  of  uniformity.  However,  they 
might  have  been  regarded  prior  to  the  adoption  of 
the  present  constitution.  They  do  not  conform  to 
the  requirements  of  the  Organic  Law  as  it  exists  at 
the  present  time.  That  requires  not  merely  that 
there  shall  be  no  exemption  of  persons  or  classes, 
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but  that  upon  persons  and  classes  the  tax  shall  be 
uniform.  Thus  in  levying  a  tax  upon  "occupation" 
a  tax  of  $100  upon  every  23erson  having  a  known 
occupation  would  be  uniform,  but  what  uniformity 
is  there  in  laying  an  occupation  tax  of  $100  upon  A 
and  a  like  levy  of  $200  upon  B,  the  occupation  of 
each  being  similar?" 

And  again  in  the  course  of  the  opinion  it  is 
said:  "It  may  be  asked  how  an  occupation  is  to  be 
assessed  and  how  is  the  constitutional  mandate  to 
be  complied  with?  The  answer  is  not  difficult.  A 
tax  of  $100  upon  all  occupations  would  be  uniform. 
We  are  at  once  confronted  with  the  objection  that 
it  would  be  unjust  to  tax  the  occupation  of  a  laborer 
the  same  amount  as  a  merchant,  a  physician  or  a 
lawyer.  The  injustice  of  such  an  exercise  of  the  tax- 
ing power  may  be  conceded  without  in  any  degree 
impairing  the  force  of  the  argument.  The  objec- 
tion is  one  that  appeals  more  to  the  Legislative  than 
to  the  judicial  department  of  the  government.  The 
proper  result  may  possible  be  reached  by  classifi- 
cation. Thus  it  may  be  that  physicians,  lawyers, 
clergymen,  merchants,  bankers,  manufacturers,  me- 
chanics, etc.,  etc.,  may  be  classified  and  a  uniform 
occupation  tax  assessed  upon  each  class,  but  it  will 
not  do  to  tax  one  member  of  a  class  $100  and  an- 
other member  of  the  same  class  $1000  upon  a  sup- 
position or  even  upon  the  fact  that  one  earns  more 
than  the  other.  An  occupation  tax  is  peculiar  in 
its  character.    It  is  not  a  tax  upon  property,  but  up- 
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on  the  pursuit  which  a  man  follows  in  order  to  ac- 
quire property  and  support  his  family.  It  is  a  tax 
upon  income  in  the  sense  only  that  every  other  tax 
is  a  tax  upon  income.  That  is  to  say,  it  reduces  a 
man's  clear  income  by  the  precise  amount  of  the  tax, 
but  it  is  an  income  tax  in  no  sense." 

Nor  does  the  law  comply  with  the  provision 
that  there  must  be  an  assessment  for  no  assessment 
of  any  kind  is  provided  for.  The  principal  objection, 
however,  to  the  tax  when  viewed  as  a  license  tax  is 
that  it  is  not  assessed  according  to  the  value  of  the 
thing  taxed.  Viewed  as  a  license  tax  on  the  occupa- 
tion of  mining  it  utterly  fails  to  comply  with  the  re- 
quirement that  the  tax  must  be  assessed  according  to 
the  actual  value  of  the  thing  taxed,  for  in  that  case 
the  occupation  is  the  thing  which  forms  the  subject 
of  taxation.  No  attempt  is  made  to  place  a  value 
upon  this.  The  amount  of  the  tax  is  made  to  de- 
pend upon  the  income  derived  as  a  result  of  carrying 
on  the  business  or  occupation  taxed,  but  the  value  of 
the  income  is  not  the  value  of  the  business  or  oc- 
cupation. At  most  it  represents  the  net  profit  rea- 
lized during  a  given  year,  but  this  profit  or  income 
can  in  no  sense  be  said  to  be  the  equivalent  of  the 
business  or  occupation  from  which  it  results.  It 
might  be  resorted  to  as  a  criterion  in  determining 
the  value  of  such  occupation  or  business,  but  it  is 
not  and  in  no  case  can  be  an  assessment  of  the  value 
of  the  business  or  occupation  that  forms  the  subject 
of  taxation.    Hence  if  the  tax  is  regarded  as  a  license 
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tax  it  wholly  fails  to  comply  with  the  provision  that 
it  must  be  assessed  according  to  value. 

The  learned  trial  judge,  however,  in  the  case  of 
the  Territory  of  Alaska,  v.  Alaska  Pacific  Fisheries 
expressed  the  opinion  that  a  tax  in  many  respects 
similar  to  this  tax  was  a  license  tax,  and  that  taxes 
of  this  character  could  be  levied  without  complying 
with  the  requirements  of  the  provision  referred  to, 
notwithstanding  the  fact  that  by  its  express  term, 
*'all  taxes"  without  exception  are  made  subject  to  the 
requirements  mentioned.  This  view  is  based  upon 
an  erroneous  conception  of  the  effect  of  some  of  the 
decisions  of  the  state  courts. 

These  decisions  were  rendered  in  states  having 
a  variety  of  constitutional  limitations  and  restric- 
tions upon  the  taxing  power,  all  unlike  the  provi- 
sion contained  in  the  organic  law  of  Alaska.  Of 
course  the  effect  of  a  limitation  contained  in  the  or- 
ganic law  of  any  state  or  territory  must  depend  in 
each  case  upon  the  language  of  the  provision  contain- 
ing the  limitation;  and  the  decisions  of  the  courts 
relating  thereto  must  be  read  in  the  light  of  the  lan- 
guage of  the  provision  construed. 

By  many  of  the  state  constitutions  license  taxes 
are  expressly  provided  for  or  excepted  from  the  op- 
eration of  the  requirements  of  uniformity  and  as- 
sessment according  to  value.  By  others  the  provi- 
sions containing  these  requirements  are  expressly 
limited  in  their  application  to  property  taxes.  By 
the  Organic  Law  of  Alaska  all  taxes,  without  ex- 
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ception,  must  comply  with  the  requirements  of  uni- 
formity and  assessment  according  to  value.  An  ex- 
amination of  the  decisions  upon-  which  the  opinion 
of  the  learned  trial  Judge  is  based  will  disclose  the 
fact  that  they  can  all  be  distinguished  for  one  or  the 
other  of  the  reasons  given  except  only  those  cases 
which  relate  to  licenses  exacted  for  the  purpose  of 
regulation  under  the  police  power  as  distinguished 
from  license  taxes  exacted  for  the  purpose  of  revenue 
under  the  taxing  powder.  These  cases  of  course  rest 
upon  an  entirely  different  principle. 

When  in  the  interest  of  the  public  health,  the 
public  morals  or  the  public  safety  it  beconfes  neces- 
sary to  supervise  or  regulate  an  occupation  or  busi- 
ness, the  legislature  may  require  a  license  from  those 
engaged  therein  for  the  purpose  of  regulating  the 
same,  and  may  in  that  connection  adopt  such  regula- 
atory  provisions  as  may  be  necessary,  it  may  also  re- 
quire the  payment  of  a  license  fee  sufficiently  large 
to  pay  the  costs  of  issuing  the  license  and  in  addition 
thereto  the  costs  of  supervision  and  regulation.  The 
fees  required  to  be  paid,  however,  cannot  exceed  the 
amount  necessary  for  the  purposes  mentioned,  and 
must  be  exacted  in  good  faith  to  meet  the  expense  of 
regulation  and  not  for  the  purpose  of  raising  reve- 
nue. In  so  acting  the  legislature  proceeds  under  the 
police  power  of  the  state.  In  the  exercise  of  the  po- 
lice power  the  legislature  is  of  course  not  restiicted 
by  the  limitations  placed  upon  the  taxing  power  and 
it  is  for  that  reason  that  the  validity  of  laws  exact- 
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ing  license  fees  is  not  effected  by  provisions  in  the 
organic  law  relating  to  taxes.  Such  license  fees  are 
not  taxes  and  depend  for  their  validity  not  upon  a 
compliance  with  constitutional  requirements  relat- 
ing to  taxes,  but  upon  the  question  of  whether  the 
regulation  in  connection  with  which  they  are  exacted 
is  reasonably  necessary  to  promote  the  public  health, 
public  morals  or  public  safety. 

Not  so  in  the  case  of  license  taxes.  These  have 
nothing  to  do  with  the  public  health,  public  morals 
or  public  safety,  in  imposing  license  taxes  the  object 
and  aim  of  the  legislature  is  the  collection  of  rev- 
enue. Vn  character  a  license  tax  does  not  differ 
form  any  other  tax.  It  is  levied  against  the  occupa- 
tion or  business  of  the  person  called  upon  to  pay  it 
just  as  a  property  tax  is  levied  against  the  property 
of  the  person  called  upon  to  pay  such  tax,  the  object 
in  each  case  being  the  production  of  revenue  for  the 
support  of  the  government.  The  only  difference  be- 
tween a  license  tax  and  a  property  tax  lies  in  the  pro- 
cedure provided  for  enforcing  the  collection  of  the 
tax. 

The  collection  of  a  property  tax  can  be  enforced 
by  a  seizure  and  sale  of  the  property  taxed.  Collec- 
tion of  a  license  tax  cannot  be  thus  enforced  because 
of  the  intangible  character  of  the  occupation  or  busi- 
ness which  forms  the  subject  of  the  tax.  The  only 
practical  method  by  w^hich  the  collection  of  this  tax 
can  be  enforced  consists  in  providing  that  it  shall 


75 

be  an  offense  to  pursue  the  occupation  or  business 
taxed  without  first  paying  the  tax. 

The  procedure  followed  is  similar  to  that  pur- 
sued in  the  collection  of  license  fees  under  the  police 
power.  A  license  is  required  but  this  license  per- 
forms no  office  except  that  it  serves  as  a  receipt  for 
thhe  taxes  paid.  When  a  license  is  granted  under  the 
police  power  it  serves  as  a  permit  to  do  that  which 
without  th  license  would  be  unlawful  because  of  its 
harmful  effect  upon  the  public  health,  public  morals 
or  public  safety  if  permitted  to  be  done  without  the 
restraint  of  the  license  and  proper  regulation 
thereunder — a  right  is  conferred  upon  the  recipient 
of  the  license  which  he  did  not  have  before  it  was  is- 
sued. When,  however,  a  license  is  issued  to  one  in 
connection  with  the  payment  of  a  license  tax  no  new 
right  is  conferred  upon  the  recipeient.  The  occupa- 
tion or  business  licensed  is  not  one  which  requires 
regulation  and  restraint  in  order  to  prevent  injury 
to  the  public  health,  morals  or  safety,  but  is  a  useful 
one  by  which  the  Public  health,  morals  and  safety,  as 
well  as  the  public  welfare  m  promoted.  The  recip- 
ient of  the  license  had  a  right  under  the  constitution 
to  follow  an  occupation  or  business  of  this  character 
without  a  license  just  as  one  has  the  right  to  the  own- 
ership and  enjoyment  of  private  property  without  a 
license.  In  exacting  the  license  tax  the  government 
merely  exercises  its  right  to  levy  a  tax  against  the  oc- 
cupation or  business  of  the  citizens  for  the  purpose  of 
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defraying  the  expense  of  government,  just  as  it  lev- 
ies a  tax  against  the  property  of  the  citizens  for  such 
purpose.  Nothing  more,  nothing  less.  There  is  no 
difference  betv^een  a  license  tax  and  a  property  tax. 
The  apparent  difference  arises  from  the  fact  that  in 
one  case  the  thing  is  tangible,  in  the  other  intangible, 
v^hich  necessitates  different  methods  of  procedure 
when  it  comes  to  enforcing  collection.  Both  are 
taxes  in  every  sense  of  the  v^ord  and  being  taxes 
must  conform  to  the  requirement  of  the  orgainc  law 
as  to  uniformity  and  assessment  according  to  value 
unless,  indeed,  the  provsiions  containing  these  re- 
quirements differ  from  those  contained  in  the  or- 
ganic act  of  Alaska  in  that  they  are  so  worded  as  to 
be  limited  to  one  or  to  exclude  the  other. 

There  is  no  similarity  between  license  fees  ex- 
acted under  the  police  power  and  licens  taxes  exacted 
under  the  taxing  power,  although  the  method  of  pro- 
cedure for  their  enforcement  may  be  the  same.  As 
was  said  by  Judge  Cooley  in  his  work  on  taxation 
page  396,  "The  distinction  between  a  demand  of 
money,  under  the  police  power,  and  one  made  under 
the  power  to  tax  is  not  so  much  one  of  form  as  of 
substance.  The  proceedings  may  be  the  same  in  the 
two  cases,  though  the  purpose  is  essentially  different. 
The  one  is  made  for  regulation  and  the  other  for 
revenue.  If,  therefore,  the  purpose  is  evident  in  any 
particular  instance,  there    can    be    no  difficulty  in 
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classifying  the  case,  and  referring  it  to  the  proper 
power." 

It  will  be  seen  therefore  that  the  decisions  that 
relate  to  license  fees  exacted  under  the  police  power 
have  no  application  to  the  facts  in  this  case. 
(Throughout  this  discussion  the  nomenclature 
found  in  most  of  the  cases  upon  the  subject,  is  fol- 
lowed; that  is  to  say  money  axactions  under  the  po- 
lice power  are  referred  to  as  "license  fees,"  while 
those  under  the  taxing  power  are  referred  to  as 
"license  taxes."  In  some  of  the  caess  the  terms,  li- 
cense fees,  license  taxes  and  occupation  taxes  are  all 
used,  sometimes  interchangeably,  where  money  ex- 
actions under  the  police  power  are  referred  to. ) 

The  various  provisions  contained  in  the  organic 
laws  of  the  various  states  and  territories  will  next  be 
discussed  with  a  view  of  determining  the  applicabil- 
ity and  effect  of  the  decisions  under  each. 

The  constitution  of  the  State  of  Alabama  con- 
tains the  following  provisions :  "All  taxes  levied  on 
property  in  this  state  shall  be  assessed  in  exact  pro- 
portion to  the  value  of  such  property The 

legislature  shall  not  enact  any  law  which  will  per- 
mit any  person,  firm,  corporation  or  association  to 
pay  a  privilege,  license  or  other  tax  to  the  State  of 
Alabama,  and  relieve  him  or  it  from  the  payment  of 
all  other  privilege  and  license  taxes  in  the  state." 
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The  constitution  of  the  State  of  Arkansas  pro- 
vides as  follows :  ^*A11  property  subject  to  taxation 
shall  be  taxed  according  to  its  value,  that  value  to 
be  ascertained  in  such  manner  as  the  General  As- 
sembly shall  direct  making  the  same  equal  and  uni- 
form throughout  the  state.  No  one  species  of  prop- 
erty from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  another  species  of  property  of 
equal  value,  provided  the  General  Assembly  shall 
have  power  from  time  to  time  to  tax  hawkers,  ped- 
dlers, ferries,  exhibitions  and  privileges  in  such 
manner  as  may  be  deemed  proper." 

The  constitution  of  the  State  of  Florida  pro- 
vides as  follows :  *'The  legislature  shall  provide  for 
a  uniform  and  equal  rate  of  taxation  and  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valua- 
tion of  all  property The  legislature  may 

also  provide  for  levying  a  special  capitation  tax  and 
a  tax  on  licenses." 

The  constitution  of  the  State  of  Illinois  con- 
tains the  following  provisions:  **The  general  as- 
sembly shall  provide  such  revenue  as  may  be  needful 
by  levying  a  tax,  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property,  such  value  to  be 
ascertained  by  some  person  or  persons,  to  be  select- 
ed or  appointed  in  such  manner  as  the  General  As- 
sembly shall  have  power  to  tax  peddlers,  auctioneers. 
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brokers,  hawkers,  merchants,  commission  mer- 
chants, showmen,  jugglers,  innkeepers,  grocery 
keepers,  liquor  dealers,  toll  bridges,  ferries,  insur- 
ance, telegraph  and  express  interests,  or  business, 
vendors  of  patents  and  persons  or  corporations  own- 
ing or  using  franchises  and  privileges,  in  such  man- 
ner as  it  shall  from  time  to  time  direct  by  general 
law,  uniform  as  to  the  class  upon  which  it  operates." 

The  constitution  of  the  State  of  Idaho  contains 
the  following  provisons :  "The  legislature  shall  pro- 
vide such  revenue  as  may  be  needful,  by  levying  a 
tax  by  valuation,  so  that  every  person  or  corpora- 
tion shall  pay  a  tax  in  proportion  to  the  value  of  his, 
or  her,  or  its  property,  except  as  in  this  article 
hereinafter  otherwise  provided.  The  legislature 
may  also  impose  a  license  tax  (both  upon  natural 
person^'  and  upon  corporations,  other  than  munici- 
pal, doing  business  in  this  state) ;  also  a  per  capita 

tax All  taxes  shall  be  uniform  upon  the 

same  class  of  subjects  within  the  territorial  limits, 
of  the  authority  levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws,  which  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valua- 
tion of  all  property,  real  and  personal." 

The  Montana  Constitution  provides  as  follows: 
'The  necessary  revenue  for  the  support  and  mainte- 
nance of  the  state  shall  be  provided  by  the  Legisla- 
tive Assembly,  which  shall  levy  a  uniform  rate  of 
assessment  and  taxation,  and  shall  prescribe  such 
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regulations  as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  except  that  specially  provided 
for  in  this  article.  The  Legislative  Assembly  may 
also  impose  a  license  tax,  both  upon  persons  and  up- 
on corporations  doing  business  in  the  state." 

The  constitution  of  Nebraska  contains  the  fol- 
lowing provision:  "The  Legislature  shall  provide 
such  revenue  as  may  be  needful,  by  levying  a  tax 
by  valuation,  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of  his,  her 
or  its  property  and  franchises,  the  tax  to  be  ascer- 
tained in  such  manner  as  the  Legislature  shall  di- 
rect, and  it  shall  have  power  to  tax  peddlers,  auc- 
tioneers, brokers,  hawkers,  commission  merchants, 
showmen,  jugglers,  innkeepers,  liquor  dealers,  toll 
bridges,  ferries,  insurance,  telegraph  and  express 
interests  or  business,  venders  of  patents,  in  such 
manner  as  it  shall  direct,  uniform  as  to  the  class  on 
which  it  operates." 

The  constitution  of  the  state  of  Louisiana  con- 
tains the  following  provision :  'Taxes  shall  be  equal 
and  uniform  throughout  the  limits  of  the  authority 
levying  the  tax,  and  all  property  shall  be  taxed  in 
proportion  to  its  value."  Provision  is  also  made 
for  a  license  tax,  to  be  graduated  upon  persons  pur- 
suing the  several  trades,  professions,  vocations,  and 
callings.  All  occupations  may  be  liable  to  such  tax 
except  those  of  clerks,  laborers,  clergymen,  school 
teachers,  those  engaged  in  mechanical,  horticultural, 
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agricultural;  and  mining  pursuits,  and  manufactur- 
ers, other  than  those  of  distilled,  alcoholic,  or  malt 
liquors,  tobacco,  cigars,  and  cottonseed  oil. 

The  constitution  of  the  state  of  North  Carolina 
provides  as  follows:  "The  General  Assembly  shall 
provide  by  lav^  for  a  uniform  and  equal  rate  of  as- 
sessment and  taxation,  and  shall  prescribe  regula- 
tions to  secure  a  just  valuation  for  taxation  of  all 

property And  provided,  further.  That  the 

General  Assembly  may  provide  for  a  graduated  tax 
on  incomes,  and  for  a  graduated  license  on  occupa- 
tions and  business." 

The  constitution  of  the  state  of  Texas  contains 
the  following  provision:  "Taxation  shall  be  equal 
and  uniform.  All  property  in  this  state,  whether 
owned  by  natural  persons  or  corporations,  other  than 
municipal,  shall  be  taxed  in  proportion  to  its  value, 
which  shall  be  ascertained  as  may  be  provided  by 
law.  The  legislature  may  impose  a  poll-tax.  It  may 
also  impose  occupation  taxes,  both  upon  natural  per- 
sons and  upon  corporations,  other  than  municipal, 
doing  any  business  in  this  state.  It  may  also  tax 
incomes  of  both  natural  persons  and  corporations, 
other  than  municipal,  except  that  persons  engaged 
in  mining  and  agricultural  pursuits,  shall  never  be 
required  to  pay  an  occupation  tax." 

The  constitution  of  the  state  of  Tennessee  pro- 
vides: "All  property  shall  be  taxed  according  to  its 
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value,  that  value  to  be  ascertained  in  such  manner  as 
the  Legislature  shall  direct,  so  that  taxes  shall  be 
equal  and  uniform  throughout  the  state.  No  one 
species  of  property  from  which  a  tax  may  be  collect- 
ed, shall  be  taxed  higher  than  any  other  species  of 
property  of  the  same  value,  but  the  Legislature  shall 
have  power  to  tax  merchants,  peddlers  and  privi- 
leges, in  such  manner  as  they  from  time  to  time  di- 
rect." 

The  constitution  of  the  state  of  Utah  provides 
as  follows:  "The  Legislature  shall  provide  by  law 
a  uniform  and  equal  rate  of  assessment  and  taxation 
on  all  property  in  the  state,  according  to  its  value 

in  money Nothing  in  this  constitution  shall 

be  construed  to  prevent  the  legislature  from  provid- 
ing a  stamp  tax,  or  a  tax  based  on  income,  occupa- 
tion, licenses,  franchises,  or  mortgages." 

The  constitution  of  the  state  of  Virginia  pro- 
vides as  follows:  "All  property,  except  as  herein- 
after provided,  shall  be  taxed,  all  taxes,  whether 
state,  local,  or  municipal,  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws The  Gen- 
eral Assembly  may  levy  a  tax  upon  incomes  in  ex- 
cess of  $600  per  annum ;  may  levy  a  license  tax  up- 
on any  business  which  cannot  be  reached  by  the  ad- 
valorem  system." 

The  constitution  of  the  state  of  West  Virginia 
contains  the  following  provision:     "Taxation  shall 
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be  equal  and  uniform  throughout  the  state,  and  all 
property,  both  real  and  personal,  shall  be  taxed  in 
proportion  to  its  value,  to  be  asecrtained  as  directed 

by  law The  Legislature  shall  have  power 

to  tax,  by  uniform  and  equal  laws,  all  privileges  and 
franchises  of  persons  and  corporations." 

The  constitution  of  the  State  of  Kentucky  con- 
tains the  following  provisions :  "Taxes  shall  be  uni- 
form upon  all  property  subject  to  taxation  within  the 
territorial  limits  of  the  authority  levying  the  tax; 
and  all  taxes  shall  be  levied  and  collected  by  general 
laws.  All  property  shall  be  assessed  at  its  fair  cash 
value.  All  property,  whether  owned  by  natural  per- 
sons or  corporations  shall  be  taxed  in  proportion  to 

its  value The  General  Assem^bly  may  by 

general  laws  only  provide  for  the  payment  of  license 
fees  on  franchises,  stock  used  for  breeding  purposes, 
the  various  trades,  occupations  and  professions,  or 
a  special  or  excise  tax;  and  may,  by  general  laws, 
delegate  the  power  to  counties,  towns,  cities  and  oth- 
er municipal  corporations,  to  impose  and  collect  li- 
cense fees  on  stock  used  for  breeding  purposes,  on 
franchises,  trades,  occupations  and  professions." 

The  organic  act  of  the  Territory  of  Oklahoma 
provides  as  follows:  "Nor  shall  any  unequal  dis- 
crimination be  made  in  taxing  different  kinds  of 
property,  but  all  property  subject  to  the  taxation 
shall  be  taxed  in  proportion  to  its  value :  Provided, 
That  nothing  herein  shall  be  held  to  prohibit  the 
levying  and  collecting  license  or  special  taxes  in  the 
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territory  from  persons  engaged  in  any  business 
therein,  if  the  legislative  power  shall  consider  such 
taxes  necessary." 

It  will  be  observed  that  the  constitution  of  each 
of  the  states  above  referred  contain  express  provis- 
ions authorizing  the  collection  of  license  taxes.  The 
language  employed  varies,  but  in  each  case  it  is  clear 
that  the  framers  of  the  constitutions  intended  to  au- 
thorize the  legislature  to  impose  and  collect  license 
taxes  for  the  purpose  of  revenue  as  distinguished 
from  license  fees  exacted  in  connection  with  the  re- 
quirement of  a  license  for  the  purpose  of  regulation. 
It  is  needless  to  say  that  the  courts  in  the  states 
above  mentioned  have  uniformly  held  that  the  legis- 
lature had  the  power  to  raise  revenue  by  means  of 
a  license  tax.  Even  in  the  states  mentioned,  how- 
ever, it  has  been  quite  generally  held  that  license 
taxes  must  be  uniform  upon  the  same  class  of  sub- 
jects. 

While  the  decisions  of  the  courts  under  consti- 
tutions containing  express  provisions  authorizing 
the  enactment  of  laws  requiring  license  taxes  can 
have  no  application  to  a  case  arising  under  the  organ- 
ic act  of  Alaska,  where  no  such  provision  exists,  it 
is  a  noteworthy  fact  that  the  framers  of  these  con- 
stitutions deemed  it  necessary  to  insert  these  express 
provisions  in  order  to  reserve  the  right  to  collect 
revenue  by  means  of  license  taxes.  Obviously  they 
took  the  position  that  the  insertion  of  the  provisions 
v/ith  reference  to  uniformity  and  assessment  accord- 
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ing  to  value  would  destroy  the  right  to  collect  license 
taxes  unless  that  right  was  expressly  reserved.  No 
other  reason  can  be  assigned  for  the  action  taken. 

A  consideration  of  the  Oklahoma  organic  act 
discloses  the  fact  that  Congress  also  took  the  view 
that  unless  the  right  to  collect  revenue  by  means  of 
license  taxes  was  expressly  reserved,  that  right  would 
be  destroyed  by  the  insertion  in  the  organic  act  of  a 
provision  requiring  uniformity  and  assessment  ac- 
cording to  value.  Had  it  been  the  intention  of  Con- 
gress to  permit  the  Alaska  Legislature  to  raise  reve- 
nue by  means  of  license  taxes  it  would  have  taken 
the  same  action  that  it  took  in  the  case  of  Oklahoma 
and  reserved  that  right  by  a  similar  provision.  The 
failure  of  Congress  to  reserve  to  the  Alaska  Legisla- 
ture this  right  is,  however,  easily  accounted  for. 

An  examination  of  the  organic  act  will  disclose 
the  fact  that  the  powers  conferred  upon  the  Alaska 
Legislature  are  everywhere  limited  and  circum- 
scribed and  the  limitation  upon  the  power  to  levy 
taxes  without  reserving  the  right  to  raise  revenue 
by  means  of  license  taxes  is  in  harmony  with  the 
general  purpose  of  Congress  to  limit  the  power  of 
the  legislature  as  expressed  by  the  organic  act,  taken 
as  a  whole.  The  sparsely  settled  condition  of  the 
territory,  its  vast  extent  and  other  peculiar  condi- 
tions not  met  with  elsewhere  are  the  reasons  that 
suggest  themselves  for  thus  limiting  the  power  of  the 
Territorial  Legislature.  In  denying  the  right  to 
raise  revenue  by  means  of  license  taxes,  Congress 


must  hsi4  had  in  mind  not  only  the  peculiar  conditions 
existing  in  the  territory,  but  also  the  unusual  provis- 
ions of  the  organic  act  with  reference  to  representa- 
tion in  the  legislature  made  necessary  because  of 
these  peculiar  conditions.  Under  the  provision  of 
the  organic  act  each  judicial  division,  regardless  of 
its  population,  or  wealth,  is  allowed  four  representa- 
tives in  the  lower  house  and  two  in  the  upper  house 
of  the  legislature ;  that  this  arbitrary  apportionment 
of  the  members  of  representatives  to  which  the  var- 
ious parts  of  the  territory  should  be  entitled  in  the 
legislature  might  lead  to  serious  abuses  in  connec- 
tion with  the  imposition  of  license  taxes,  must  have 
been  apparent  to  Congress. 

The  industries  carried  on  in  the  territory  are 
such  that  each  is  carried  on  in  its  own  peculiar  local- 
ity and  not  elsewhere,  at  least  not  to  any  extent,  so 
that  a  license  tax  on  any  industry  falls  on  the  par- 
ticular locality  only  in  which  that  industry  is  car- 
ried on.  The  temptation  of  working  for  and  voting 
for  a  license  tax  on  an  industry  not  carried  on  in 
his  division  is  constantly  held  out  to  each  member  of 
the  legislature. 

The  mines  and  the  fisheries  form  the  basis  of 
all  industrial  activity  in  the  territory.  The  fisher- 
ies are  located  along  the  coast  in  the  first  and  third 
divisions  and  the  quartz  mines  also  are  located  near 
the  seashore  in  these  same  divisions,  while  the  placer 
mines  are  found  in  that  portion  of  the  third  division 
extending  back  into  the  interior  and  in  the  second 
and  fourth  divisions.     Thus  a  license  tax  imposed 
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upon  the  fisheries  burdens  the  coast  regions  of  the 
first  and  third  division  only,  a  license  tax  on  the 
quartz  mine/  operations  fails  exclusively  upon  the 
same  localities,  while  a  license  tax  upon  placer  mine 
operations  effects  only  the  second  and  fourth  divis- 
ions and  that  part  of  the  third  division  which  ex- 
tends into  the  interior. 

Not  only  must  Congress  be  presumed  to  have 
had  these  things  in  mind  but  also  the  fact  that  a  li- 
cense tax  is  a  convenient  tax  to  impose  and  that  its 
burdens  fall  upon  a  limited  number  only  who  are 
not  always  represented  in  the  legislature,  and  that  ^("O^^ 
imposing  such  taxes  the  legislature  would  only  be 
following  naturally  along  the  lines  of  least  resis- 
tance and  greatest  traction. 

The  members  of  the  legislature  that  passed  the 
law  under  consideration  undoubtedly  acted  in  the 
best  of  faith.  They  were  undoubtedly  honest  men 
who  acted  honestly.  Yet  the  injustice  and  inequality 
resulting  from  this  character  of  taxation,  regardless 
of  the  honesty  and  good  faith  with  which  it  is  in- 
voked, and  against  which  Congress  undoubtedly  in- 
tended to  protect  the  people  of  Alaska,  becomes  ap- 
parent when  the  present  law  is  examined. 

The  legislature  never  made  any  provision  for 
the  levying  of  any  property  tax  whatsoever.  All  the 
money  required  to  pay  the  expense  of  the  Territorial 
Government  is  sought  to  be  collected  by  means  of  li- 
cense taxes.  No  substantial  license  tax  is  exacted 
from  anyone  engaged  in  any  industry  except  the 
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mines  and  fisheries.  Nor  are  all  the  mines  taxed, 
the  mines  are  not  taxed  unless  they  yield  a  nat  in- 
come in  excess  of  five  thousand  dollars  per  annum. 
The  low  grade  character  of  the  quartz  mines  makes 
it  necessary  to  employ  large/  units  in  connection 
with  their  operations.  Enormously  large  capitals 
are  required  to  successfully  operate  these  mines,  and 
of  course,  if  the  operations  prove  successful,  the 
income  is  correspondingly  large,  so  that  the  five 
thousand  dollar  exemption  makes  no  practical  dif- 
ference one  way  or  the  other.  The  placer  mines  on 
the  other  hand  are  operated  in  small  units  so  that 
while  there  are  comparatively  few  quartz  mines  in 
operation  the  number  of  placers  in  operations  is  al- 
most infinite,  and  while  the  aggregate  yield  of  the 
placers  may  exceed  that  of  the  quartz  mines,  the 
yield  of  any  one  placer  is  comparatively  small  and 
does  not  except  in  isolated  cases  produce  a  net  in- 
come of  more  than  five  thousand  dollars.  And  even 
where  the  net  income  exceeds  five  thousand  dollars 
it  must  always  be  a  difficult  matter  to  collect  a  tax 
thereon  in  view  of  the  fact  that^4t-  is  a  matter  of 
common  knowledge,4hftt  accurate  books  of  account 
are  rarely  kept  in  connection  with  the  conduct  of 
small  individual  enterprises.  It  follows  that  under 
this  law  the  fisheries  and  the  quartz  mines  situated 
along  the  coast  in  the  third  and  first  divisions  are 
called  upon  to  pay  all  but  a  very  small  per  cent,  of 
the  taxes  required  to  meet  the  expense  of  the  Terri- 
torial Government.    This  in  spite  of  the  fact  that  the 
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fisheries  are  also  required  to  pay  a  tax  to  the  federal 
government  under  the  act  of  June  1906  and  the 
quartz  mines  are  required  to  pay  a  tax  to  the  federal 
government  of  three  dollars  per  stamp  under  the  act 
of  Congress. 

The  constitutional  provisions  in  any  wise  simi- 
lar to  the  provision  in  the  Organic  Act  of  Alaska, 
found  in  the  various  state  constitutions,  and  unac- 
companied by  other  express  provisions  limiting  their 
effect  so  as  to  have  no  application  to  license  taxes 
or  providing  in  express  terms  for  the  imposition  of 
license  taxes,  will  next  be  considered  together  with 
the  decisions  of  the  state  courts  thereunder: 

The  constitution  of  the  State  of  California  con- 
tains the  following  provisions : 

"all  property  in  the  state  not  exempt  un- 
der the  laws  of  the  United  States  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as 
provided  by  law.  The  word  'property'  as  used 
in  this  article  and  section  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  fran- 
chises and  all  other  matters  and  things,  real, 
personal  and  mixed,  capable  of  private  owner- 
ship." 

"The  Legislature  shall  have  no  power  to 
impose  taxes  upon  counties,  cities,  towns,  or  oth- 
er public  or  municipal  corporations  or  upon  the 
inhabitants  or  property  thereof  for  county, 
city,  town,  or  other  municipal  purposes,  but  may 
b}''  general  laws  vest  in  the  corporate  authori- 
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ties  thereof  the  power  to  assess  and  collect  taxes 

for  such  purposes." 

The  constitution  also  expressly  provides  that 
income  taxes  may  be  assessed  and  collected. 

The  provisions  of  the  constitution  of  California 
first  above  quoted  are  not  only  expressly  limited  in 
their  application  to  property  taxes,  but  the  meaning 
of  the  word  "property"  as  therin  used  in  expressly 
defined.  Under  the  decisions  of  the  state  courts  gen- 
erally, w^hich  differ  in  that  regard  from  the  decision 
rendered  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Welton  vs.  State,  91  U.  S.  278,  herein- 
before referred  to,  license  taxes  are  not  regarded  as 
taxes  upon  property.  They  are  regarded  as  taxes 
upon  occupations,  and  these  occupations  are  in  turn 
regarded  as  intangible  things  separate  and  distinct 
from  the  property  used  in  pursuing  such  occupations. 
Viewing  license  taxes  in  this  light,  constitutional  pro- 
visions which  are  expressly  limited  in  their  applica- 
tion to  property  taxes,  such  as  is  the  provision  in  the 
California  Constitution  above  quoted,  can  have  no 
application  to  license  taxes,  since  these  are  not  re- 
garded as  taxes  upon  property.  There  is  then  in  the 
California  constitution  no  provision  to  which  license 
taxes  must  conform.  The  decisions  under  that  sec- 
tion of  the  constitution  prohibiting  the  imposition 
of  taxes  on  counties,  cities,  etc.,  however,  shed  light 
upon  the  meaning  of  the  words  "all  taxes"  as  em- 
ployed in  the  Organic  Act  of  Alaska. 

The  legislature  of  the  State  of  California  had 
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passed  a  law  requiring  those  engaged  in  certain  kinds 
of  businesses  to  take  out  a  license  and  pay  therefor 
fixed  sums  which  were  to  be  turned  into  the  county 
treasury.  This  law  was  before  the  Supreme  Court 
of  California  in  the  case  of  People  vs.  Martin,  60  Cal. 
153.  Its  validity  was  assailed  on  the  ground  that 
the  legislature  had  no  power  under  the  constitution 
to  collect  taxes  for  county  purposes.  It  was  con- 
tended that  the  license  tax  imposed  was  not  a  tax 
within  the  meaning  of  the  constitution.  It  will  be 
observed  that  the  constitutional  provision  is  not  lim- 
ited in  its  application  to  property  taxes  in  that  the 
taxes  prohibited  are  those  ''upon  the  inhabitants  or 
property  thereof."  This  clause  in  the  constitution, 
the  Supreme  Court  of  California  held  included  not 
only  property  taxes,  but  also  license  taxes  which  were 
taxes  upon  the  inhabitants.  This  act  was  held  void. 
In  passing  upon  this  matter,  Judge  Ross,  who  was 
then  a  member  of  the  Supreme  Court  of  California, 
speaking  for  that  Court,  says: 

''The  important  question  in  the  case  is, 
whether  or  not  the  word  'taxes'  as  used  in  this 
section  of  the  constitution  includes  license  tax- 
es ;  for,  if  it  does,  the  provisions  of  the  Political 
Code  imposing  and  providing  for  the  collection 
of  the  license  tax  here  in  question,  are  clearly 
inconsistent  with  this  section  of  the  constitu- 
tion, and  therefore  inoperative  by  virtue  of  Sec- 
tion I  of  Article  XXII  of  the  same  instrument. 
"That  the  license  fees  imposed  by  the  pro- 
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visions  of  the  Political  Code  were  so  imposed 
mainly,  if  not  solely,  for  the  purpose  of  revenue, 
does  not  admit  of  doubt;  and  where  that  is  the 
case,  they  are,  in  effect,  taxes.  (Cooley  on  taxa- 
tion, pages  396-7;  2  Dillon  on  Mun.  Corp.  Sec. 
768.)  Indeed,  the  statute  itself  designates  the 
charge  as  a  license  tax.  (Political  Code,  Sec. 
3,359.) 

''But  are  they  'taxes'  within  the  meaning 
of  Section  12  of  Article  XI,  of  the  Constitution? 
We  are  of  the  opinion  that  they  are.  It  is  clear 
that  that  section  is  not  limited  to  taxes  upon 
property;  for  by  its  express  language  the  legis- 
lature is  prohibited  from  imposing  taxes  upon 
the  inhabitants  of  counties,  cities,  towns,  or  oth- 
er public  or  municipal  corporations,  as  well  as 
upon  their  property,  for  county,  city,  town,  or 
other  municipal  purposes.  The  defendant  is  an 
inhabitant  of  the  county  of  Santa  Cruz,  engaged 
in  the  business  of  selling  goods,  wares,  and  mer- 
chandise. The  tax  imposed  upon  him,  and 
which  it  is  proposed  to  collect,  was  undoubtedly 
imposed  for  county  purposes;  for  as  already 
observed,  the  statute  authorizing  it,  required  the 
tax  when  collected  to  be  paid  into  the  County 
Treasury  for  the  use  of  the  County  General 
Fund.  The  power  to  impose  such  taxes  for  such 
purposes,  in  our  opinion,  no  longer  remains  with 
the  Legislature;" 
This  decision  is  especially  applicable  to  the  pres- 
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ent  case  in  that  it  clearly  shows  the  reason  why  some 
of  the  provisions  in  the  various  state  constitutions 
are  not  applicable  to  license  taxes.  These  provisions 
are  limited  to  taxes  on  property  by  their  express 
terms  just  as  is  the  first  provision  above  quoted  from 
the  California  Constitution.  But  the  provision  be- 
fore the  Court  in  this  case  was  not  so  limited  but 
applied  to  taxes  on  the  inhabitants  and  taxes  on  the 
property  alike,  which  made  it  in  all  respects  similar 
to  the  provision  in  the  Alaska  Organic  Act,  which 
is  applicable  by  its  terms  to  ''all  taxes"  without  re- 
gard to  their  character. 

One  of  the  judges  then  a  member  of  the  Supreme 
Court  of  California  dissented  from  the  majority -©!» 
opinion,  taking  the  same  view  that  the  learned  trial 
court  took  in  this  case,  that  license  taxes  were  to  be 
distinguished  from  other  taxes  in  some  manner  and 
were  not  to  be  regarded  as  included  within  constitu- 
tional provisions  relating  to  taxes,  a  view  that  result- 
ed from  confusing  license  taxes  exacted  under  the 
taxing  power  with  license  fees  exacted  under  the  po- 
lice power. 

The  Supreme  Court  of  California  in  rendering 
subsequent  decisions,  however  adopted  the  views  ex- 
pressed by  Judge  Ross  and  concurred  in  by  the  ma- 
jority of  the  court  as  law.  See  Ex  Parte  Schuler  139 
Pac.  985.  And  the  Supreme  Court  of  Missouri  in 
construing  a  constitutional  provision  containing  the 
same  language,  as  will  be  pointed  out  when  the  pro- 
visions of  the  constitution  of  that  state  are  discussed, 
adopted  the  same  construction. 
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The  constitution  of  the  State  of  Colorado  pro- 
vides as  follov/s: 

"All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax  and  shall  be  lev- 
ied and  collected  under  general  laws,  which  shall 
prescribe  such  regualtions  as  shall  secure  a  just 
valuation  for  the  taxation  of  all  property  real 
and  personal." 

Under  this  constitutional  provision  it  has  been 
held  in  Colorado  that  a  license  tax  can  be  laid  and 
collected.  It  will  be  observed  that  the  constitutional 
provision  contains  the  following  "which  shall  pre- 
scribe such  regulations  as  shall  secure  a  just  valua- 
tion for  the  taxation  of  all  property  real  and  person- 
al." This  provision  of  course  by  its  terms  is  appli- 
cable only  to  property  taxes. 

The  constitution  of  the  State  of  Delaware  pro- 
vides as  follows: 

"All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be  lev- 
ied and  collected  under  general  laws," 
The  effect  of  this  constitutional  provision  does 
not  seem  to  have  been  passed  upon  by  the  Supreme 
Court  of  Delaware  in  so  far  as  it  affects  license 
taxes. 

The  constitution  of  the  State  of  Georgia  pro- 
vides as  follows: 

"All  taxes  shall  be  uniform  upon  the  same 
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class  of  subjects,  and  ad  valorem  on  all  prop- 
erty subject  to  be  taxed  within  the  territorial 
limits  of  the  authority  levying  the  tax  and  shall 
be  levied  and  collected  under  general  lav^s." 
It  will  be  observed  that  under  this  constitution- 
al provision  all  taxes,  without  regard  to  their  char- 
acter, are  required  to  be  uniform  upon  the  same  class 
of  subjects.  It  is  accordingly  held  by  the  Supreme 
Court  of  Georgia  that  license  taxes  must  conform 
to  this  provision.  It  will  be  further  observed  that 
the  requirement  that  taxes  shall  be  ad  valorem  is 
expressly  limited  to  property  taxes.  Under  this  con- 
stitutional provision  therefor  licenses  taxes  are  ex- 
cepted from  the  provision  that  taxes  must  be  accord- 
ing to  value.  This  constitutional  provision  therefore 
permits  the  levying  of  licenses  taxes,  though  such 
taxes  are  not  levied  according  to  value,  or  ad  valorem 
provided  they  are  uniform  upon  the  same  class  of 
subjects,  and  this  has  been  the  construction  placed 
upon  the  provision  by  the  Supreme  Court  of  Georgia. 
The  Supreme  Court  of  Georgia,  however,  went 
somewhat  further  and  held  that  where  a  license  tax 
on  merchants  was  graduated  in  proportion  to  the 
volume  of  business  transacted,  the  tax  should  be 
according  to  value,  notwithstanding  the  fact  that  the 
constitutional  provision  requiring  taxes  to  be  ad  val- 
orem was  limited  expressely  to  property  taxes.  The 
Court  say:  "It  is  true  that  the  clause  cited  in  words 
applies  to  property,  but  in  sense  and  spirit  we  think 
it  covers  a  business  tax  scaled  by  the  amount  or  value 
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of  the  business  transacted."  Johnson  vs.  Macon, 
62  Ga.  645.  In  this  case  it  was  further  held  that  a 
license  tax  law  graded  in  proportion  to  the  amount 
or  value  of  business  transacted  as  above  indicated 
was  not  sufficiently  uniform  upon  the  sama  class  of 
subjects. 

The  constitution  of  the  State  of  Indiana  pro- 
vides as  follows : 

'^That  the  general  assembly  shall  provide 
by  law  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  and  shall  provide  such  regu- 
lations as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property  both  real  and  personal." 
The    provisions  of  this  constitution    it    would 
seem  are  clearly  limited  so  as  to  apply  to  property 
taxes  only.    Nevertheless  the  Supreme  Court  of  In- 
diana in  the  case  of  Henderson  vs.  London  &  Lan- 
cashire Ins.  Company,  135  Ind.  24,  held  that  a  tax 
on  the  business  of  such  foreign  insurance  companies 
as  are  doing  business  in  counties  having  cities  v/ith 
paid  fire  departments,  which  tax  is  to  create  a  fire- 
man's fund,  violates  the  constitutional  provision  re- 
quiring equality  and  uniformity  of  taxation  as  it  ap- 
plies only  to  a  portion  of  the  class  of  foreign  insur- 
ance companies,  and  the  power  of  the  whole  state  is 
thus  exercised  on  a  portion  of  the  class  for  the  bene- 
fit of  a  small  part  of  the  citizens  of  a  few  cities  of 
the  state.     This  decision  indicates  the  tendency  of 
the  courts  to  apply  the  constitutional  provisions  of 
this  character  to  license  taxes  wherever  possible. 
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The  constitution  of  the  state  of  Kansas  pro- 
vides as  follows: 

"The  legislature  shall  provide  for  a  uni- 
form and  equal  rate  of  assessment  and  taxa- 
tion ;  but  all  property  used  exclusively  for  state, 
county,  municipal,  literary,  educational,  scien- 
tific, religious,  benevolent  and  charitable  pur- 
poses, and  personal  property  to  the  amount  of 
at  least  two  hundred  dollars  for    each    family 
shall  be  exempted  from  taxation." 
This  constitutional  provision  by  its  terms  deals 
with  taxation  of  property  only  and  accordingly  the 
Supreme  Court  of  Kansas  held  that  it  did  not  apply 
to  license  taxes. 

The  constitution  of  the  State  of  Maine  contains 
the  following  provision: 

"All  taxes  upon  real  and  personal  estate, 
assessed  by  authority  of  this  state,  shall  be  ap- 
portioned and  assessed  equally,  according  to  the 
just  valuation  thereof." 

This  provision  like  that  contained  in  the  Indiana 
Constitution  is  by  its  terms  limited  in  its  application 
to  taxes  on  real  and  personal  estate  and  does  not 
therefor  apply  to  licenses  taxes. 

The  constitution  of  the  State  of  Minnesota  pro- 
vides as  follows : 

"All  taxes  to  be  raised  in  this  state  shall 
be  as  nearly  equal  as  may  be,  and  all  property 
on  which  taxes  are  to  be  levied  shall  have  a  cash 
valuation,     and    be    equalized    and    uniform 
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throughout  the  state Laws  shall  be 

passed  taxing  all  moneys,  credits,  investments, 
in  bonds,  stocks,  joint-stock  companies  or  other- 
wise, and  also  all  real  and  personal  property, 
according  to  its  true  value  in  money." 
It  will  be  noted  that  the  provision  in  this  con- 
stitution requiring  equality  applies  to  all  taxes  alike, 
but  that  the  remaining  provisions  requiring  levies 
to  be  made  according  to  cash  valuation,  and  taxes  to 
be  assessed  according  to  value  are  expressly  limited 
in  their  application  by  the  terms  of  the  provision  to 
property  taxes.    It  was  accordingly  held  by  the  Su- 
preme Court  of  Minnesota  that  all  license  taxes  must 
be  uniform,  and  further  that  all  taxes  upon  prop- 
erty must  be  assessed  according  to  value.    Vv  illis  v. 
Standard  Oil  Co.,  52  N.  W.  652-4;  In  Re  Tax  Delin- 
quency in  St.  Louis  County,  75  N.  W.  970;  Minces 
V.  Schoenig,  75  N.  W.  711; 

In  the  case  of  Willis  v.  Standard  Oil  Company, 
the  Supreme  Court  of  Minnesota  was  called  upon  to 
pass  on  the  validity  of  a  law  providing  for  the  pay- 
ment of  a  fee  to  inspectors  of  oils.  All  oils  shipped 
in  and  used  for  illuminating  purposes  were  required 
to  be  inspected  and  the  inspector  was,  for  such  in- 
spection, entitled  to  certain  fees.  The  objection  was 
made  that  the  fees  exacted  were  exacted  for  the  pur- 
pose of  revenue  and  that  the  measure  was  in  fact  a 
measure  designed  to  raise  revenue.  The  Court  held 
if  that  were  the  object  of  the  measure,  it  could  not 
be  sustained  under  the  constitutional  provision.  The 
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court  say^:  **It  is  also  objected  that  the  act  is  one 
levying  a  tax,  and  not  a  police  regulation.  Of  course, 
under  the  constitutional  provision  requiring  taxes 
to  be  as  nearly  equal  as  may  be,  and  to  be  levied  on  a 
cash  valuation,  the  law  could  not  be  sustained  as  a 
tax  law.  It  can  only  be  upheld  as  an  exercise  of  the 
police  power  of  the  state;" 

In  the  case  of  in  Re  Tax  Delinquency  in  St. 
Louis  County,  the  Supreme  Court  of  Minnesota 
passed  upon  a  law  providing  that  mining  companies 
might  pay  in  the  state  treasury  annually,  in  lieu  of 
all  taxes  or  assessments  upon  capital  stock,  person- 
al and  real  estate,  of  such  companies  in  or  upon 
which  real  estate  such  business  of  mining  might  be 
carried  on,  or  which  was  connected  therewith,  and 
set  apart  for  such  business  the  following  amounts, 
to-wit :  For  each  ton  of  copper,  fifty  cents,  and  for 
each  ton  of  iron  ore  mined,  shipped  or  disposed  of, 
one  cent.  The  court  held  that  under  the  Minnesota 
Constitution  the  act  was  void,  and  in  passing  upon 
the  matter  they  say:  "It  would  be  difficult  to  con- 
ceive of  a  system  of  taxation  more  obnoxious  to  the 
Constitution." 

In  the  case  of  Minces  v.  Schoenig,  the  court  had 
before  it  an  ordinance  passed  by  the  City  of  Winona 
which  contained  the  provision  that  those  who  con- 
ducted bankrupt  sales  were  to  obtain  a  license  and 
in  addition  to  the  payment  of  s«eh  fee,  justified  un- 
der the  police  power,  were  required  to  pay  a  tax  of 
two  per  cent,  of  the  amount  of  the  gross  receipts. 
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In  holding  this  ordinance  void,  the  court  saj^^:  "This 
mode  of  taxing  is  so  palpably  in  conflict  with  Sec? 
tion  1,  Article  9  of  the  Constitution  which  requires 
that  all  property  on  which  taxes  are  to  be  levied 
shall  have  a  cash  valuation,  that  it  cannot  stand  for 
a  moment.  The  legislature  itself  has  not  power  to 
adopt  any  such  system  of  taxation,  or  to  grant  au- 
thority to  a  municipality  to  do  so." 

The  constitution  of  the  State  of  Michigan  con- 
tains the  following  provisions: 

"The  legislature  shall  provide  an  uniform 
rule  of  taxation,  except  on  property  paying  spe- 
cific taxes,  and  taxes  shall  be  levied  on  such 
property  paying  specific  taxes,  and  taxes  shall 
be  levied  on  such  property  as  shall  be  prescrib- 
ed by  law All  assessments  hereafter 

authorized  shall  be  on  property  at  its  cash  val- 
ue. 

"The  legislature  shall  provide  for  an 
equalization  of  a  state  board  in  the  year  1851, 
and  every  fifth  year  thereafter,  of  assessments 
on  all  taxable  property  except  that  paying  spe- 
cific taxes." 

The  Supreme  Court  of  Michigan  held  that  the 
terms  "specific  tax"  used  in  the  constitution  provis- 
ion embraced  license  taxes,  a  license  tax  being  of 
course  a  specific  tax  on  business. 

Under  the  constitution  of  the  State  of  Massa- 
chusetts the  legislature  is  empowered 

"to  impose  and  levy  proportional  and  reas- 
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onable  assessments,  rates,  and  taxes,  upon  all 
the  inhabitants  of,  and  persons  resident,  and 
estates  lying,  within  the  said  commonwealth; 
and  also  to  impose  and  levy  reasonable  duties 
and  excises  upon  any  produce,  goods,  wares, 
merchandise  and  commodities,  whatsoever, 
brought  into,  produced,  manufactured,  or  be- 
ing within  the  same." 

The  effect  of  this  constitutional  provision  was 
before  the  Supreme  Court  of  Massachusetts  in  the 
case  of  Portland  Bank  v.  Apthorp,  12  Mass.  252-256. 
The  legislature  had  enacted  a  law  taxing  banks  one- 
half  of  one  per  cent,  on  the  amount  of  their  capital 
stock.  In  discussing  the  validity  of  this  law  in  the 
light  of  the  constitutional  provision,  the  Supreme 
Court  of  Massachusetts  hold  that  the  tax  could  not 
be  justified  under  the  first  part  of  the  provision  and 
in  that  connection  the  court  say:  "Under  the  first 
branch  of  this  power,  namely,  that  of  imposing  and 
levying  rates  and  taxes,  the  requisition  uport  the 
banks  cannot  be  justified;  for  those  taxes  must  be 
proportional  upon  all  the  inhabitants  of,  and  per- 
sons resident  and  estates  lying  within,  the  Common^ 
wealth.  The  exercise  of  this  power  requires  an  es- 
timate or  valuation  of  all  the  property  in  the  Com- 
monwealth ;  and  then  an  assessment  upon  each  indi- 
vidual, according  to  His  proportion  of  that  proper- 
ty. To  select  any  individual  or  company,  or  any 
specific  article  of  property,  and- assess  them  by  them- 
selves, would  be  a  violation  of  this  provision  of  the 
constitution." 
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It  will  be  observed  from  the  language  quoted 
that  the  assessment  of  a  license  tax  would  be  con- 
sidered as  prohibited  under  the  constitutional  pro- 
vision if  the  first  portion  of  the  provision  alone  were 
considered,  yet  this  portion  of  the  constitution  of 
Massachusetts  does  not  a*' clearly  and  definitely  ap- 
ply to  all  taxes  alike  as  does  the  provision  in  the  Al- 
aska organic  law. 

The  tax  in  question  was,  however,  upheld  by 
the  Supreme  Court  of  Massachusetts  on  the  ground 
that  the  subsequent  portion  of  the  provision  in  the 
Massachusetts  constitution  allowed  the  collection 
of  excises  on  commodities.  The  term  "commodity" 
was  given  a  broad  meaning,  so  broad  indeed  as  to 
include  everything  on  which  a  tax  could  be  laid. 
The  court  justified  its  action  in  so  construing  the 
word  '^commodity"  on  the  ground  that  the  legisla- 
ture had  always  so  construed  it  since  the  adoption 
of  the  constitution  itself  thirty  years  ago.  This  was 
considered  by  the  court  as  being  sufficient  evidence 
to  show  that  the  framers  of  the  constitution  must 
have  intended  to  give  this  meaning  to  the  word 
"commodity." 

The  constitution  of  the  State  of  Mississippi  pro- 
vides as  follows: 

"Taxation    shall    be    uniform    and    equal 
throughout  the  state.    Property  shall  be  taxed 

in  proportion  to  its  value Property 

shall  be  assessed  for  taxes  under  general  laws, 
and  by  uniform  rules,  according  to  its  true 
value." 


103 

It  will  be  noted  that  the  provision  requiring  uni- 
formity and  equality  applies  to  taxes  generally, 
while  the  remaining  provisions  are  limited  by  their 
terms  to  property  taxes. 

The  constitution  of  the  State  of  New  Hamp- 
shire gives  the  General  Court  power 

"to  impose  and  levy  proportional  and  reas- 
onable assessments,  rates  and  taxes  upon  all 
the  inhabitants  of,  and    residents  within,  the 
said  state,  and  upon    all    estates    within    the 
same." 
Under  this  provision  of  course  a  license  tax  can  be 
imposed  as,  "it  is  a  tax,"  as  the  Supreme  Court  of 
California  held  in  the  case  of  People  v.  Martin,  "up- 
on the  inhabitants."      Nevertheless    the    Supreme 
Court  of  New  Hampshire  held  that  these  taxes  must 
be  uniform.    State  v.  Pennoyer,  65  N.  H.  113;  18 
Atl.  878.     In  this  case  the  Supreme  Court  of  New 
Hampshire  had  before  it  a  law  requiring  physicians 
to  procure  a  license  and  pay  a    stipulated  amount 
therefor.    The  law  did  not  apply  alike  to  all  physi- 
cians and  was  accordingly  held  void  as  lacking  in 
uniformity. 

The  constitution  of  the  State  of  Missouri  con- 
tains the  following  provisions : 

"Taxes  may  be  levied  and  collected  for 
public  purposes  only.  They  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the  tax 
and  all  taxes  shall  be  levied  and  collected  by 
general  laws. 
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"All  property  subject  to  taxation  shall  be 
taxed  in  proportion  to  its  value. 

"The  General  Assembly  shall  not  impose 
taxes  upon  counties,  cities,  towns,  or  other  mu- 
nicipal corporations  or  upon  the  inhabitants 
thereof  or  property  thereof,  for  county,  city, 
town  or  other  municipal  purposes,  but  may  by 
general  laws  vest  in  the  corporate  authorities 
the  power  to  collect  and  assess  taxes  for  such 
purposes." 

It  will  be  noted  that  this  constitution,  like  prac- 
tically all  the  other  constitutions,  and  unlike  the  Al- 
aska organic  act,  contains  two  separate  provisions, 
one  applying  to  taxes  generally  and  the  other  to 
property  taxes  only.  It  is  similar  to  the  Alaska  or- 
ganic act  in  that  all  taxes  are  required  to  be  uniform 
upon  the  same  class  of  subjects.  It  differs  from  the 
Alaska  organic  act  in  that  under  it  all  property  sub- 
ject to  taxation  shall  be  taxed  in  proportion  to  its 
value,  while  under  the  Alaska  provision  "all"  taxes 
must  be  assessed  according  to  the  value  of  the  thing 
v/hich  is  the  subject  of  taxation.  This  constitution- 
al provision  is  construed  by  the  courts  so  as  to  carry 
out  the  meaning  so  clearly  expressed  and  license 
taxes  are  included  within  the  provision,  where  taxes 
generally  are  referred  to  and  are  required  to  be  uni- 
form upon  the  same  class  of  subjects. 

In  the  case  of  City  of  St.  Louis  v.  Spiegel,  2  S. 
W.  839,  it  was  held  that  license  t^ces  must  under 
the  Missouri  constitution  be     uniform     upon     the 


105 

same  class  of  subjects.  An  ordinance  had  been 
passed  by  the  City  of  St.  Louis  providing  for  a  li- 
cense tax  of  $25  on  meat  shops  situate  in  one  part 
of  the  city  and  $50  on  meat  shops  situate  in  another 
part  of  the  city.  It  was  held  that  this  license  tax  vi- 
olated the  constitutional  provision  requiring  uni- 
formity. 

The  constitutional  provision  providing  that  the 
legislature  shall  not  tax  counties,  cities,  etc.,  or  the 
inhabitants  or  property  thereof,  for  county,  city, 
town  or  other  municipal  purposes,  is  in  all  respects 
like  the  provision^that  subject  contained  in  the  Cal- 
ifornia constitution,  and  the  Supreme  Court  of  Mis- 
souri placed  thereon  the  same  construction  previous- 
ly placed  on  a  similar  provision  by  the  Supreme 
Court  of  California.  State  Ex  Rel  Vvyatt  vs.  Ash- 
brook  72  Am.  St.  Rep.  765. 

It  was  claimed  in  this  case  that  an  act  of  the 
Missouri  legislature  requiring  a  license  tax  from 
department  stores  was  void  for  two  reasons.  First 
that  the  legislature  had  no  pov/er  to  pass  the  law 
since  two-thirds  of  the  revenue  derived  under  it  was 
paid  into  the  citj^  treasury,  the  law  being  therefor 
designed  to  raise  revenue  for  municipal  purposes 
and  being  imposed  upon  the  inhabitants  of  the  cities. 
And  for  the  further  reason  that  it  lacked  uniform- 
ity in  that  it  applied  only  to  department  stores.  The 
Supreme  Court  of  Missouri  held  that  the  act  violated 
the  constitution  in  both  respects.  This  decision,  like 
the  decision  by  the  Supreme  Court  of  California,  is 
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important  in  that  it  is  held  that  the  term  "tax"  when 
used  in  the  constitution  includes  license  taxes  un- 
less it  is  expressly  restricted  to  property  taxes.  As 
in  California  the  tax  therein  prohibited  was  any 
tax  on  the  inhabitants  or  property.  In  Alaska  the 
term  used  is  "all  taxes"  which  is  equally  compre- 
hensive. 

The  constitution  of  the  State  of  Nevada  pro- 
Aides  as  follows : 

"The  legislature  shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assessment  and  tax- 
ation, and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all 
property,  real,  personal,  and  possessory." 
This  provision  by  its  terms  requires  no  more  than  a 
just  valuation  for  taxation  of  all  property,  real  per- 
sonal and  possessory,  and  has  of  course  no  applica- 
tion to  license  taxes. 

The  constitution  of  the  State  of  New  Jersey  pro- 
vides as  follows: 

"Property  shall  be  assessed  for  taxation 
under  general  laws  and  by  uniform  rules  ac- 
cording to  its  true  value." 
This  provision  also  is  limited  in  its  application  to 
the  taxation  of  property. 

The  constitution  of  North  Dakota  provides  as 
follows : 

"laws  shall  be  passed  taxing  by  uniform 
rule  all  property  according  to  its  true  value  in 
money." 
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The  terms  of  this  provision  also  expressly  apply  to 
the  taxation  of  property  only. 

The  constitution  of  the  State  of  Ohio  provides 
as  follows: 

"Laws  shall  be  passed,  taxing  by  a  uniform 

rule,  all  moneys,  credits,  investments  in  bonds, 

stocks,  joint-stock  companies,  or  otherwise;  and 

also  all  real  and  personal  property,  according  to 

its  true  value  in  money;" 

It  will  be  observed  that  the  provisions  in  the 
Ohio  constitution  are  such  that  they  apparently  re- 
late to  property  taxes  only  yet  the  Ohio  courts  have 
persistently  justified  non-uniformity  in  connection 
with  money  exactions  for  licenses  on  the  ground  that 
they  were  exacted  under  the  police  power,  indicat- 
ing thereby  that  exactions  under  the  taxing  power 
would  be  required  to  be  uniform. 

The  Ohio  decisions  are  reviewed  in  the  opinion 
in  the  case  of  Pittsburg,  C.  &  St.  L.  R.  R.  Co.  v.  State, 
30  N.  E.  435.  An  act  passed  by  the  Ohio  Legislature 
required  every  corporation  or  company  operating  a 
railroad  or  any  part  of  a  railroad  within  the  state 
to  pay  to  the  Commissioner  of  Railroads  and  Tel- 
egraphs a  fee  of  $1.00  per  mile  for  each  mile  of  track 
operated  by  it  within  the  state.  The  constitutional- 
ity of  this  act  was  assailed  on  the  ground  that  it 
levied  a  specific  tax  on  property.  It  was  contend- 
ed that  the  money  sought  to  be  collected  v/as  a  fee 
and  not  a  tax  and  did  not  come  within  the  constitu- 
tional inhibition.  In  support  of  this  contention,  it 
was  urged  that  the  Supreme  Court  of  Ohio  in  a  pre- 
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vious  decision  had  held  that  a  license  fee  exacted 
from  gas  companies  did  not  come  within  the  consti- 
tutional inhibition  requiring  uniformity.  The  Su- 
preme Court  of  Oho  reviewed  this  early  decision  in- 
dicating that  the  gas  business  was  a  business  that 
required  police  supervision;  that  the  law  imposing 
the  exaction  upon  the  gas  companies  provided  for  nu- 
merous kinds  of  regulation  and  that  the  license  fee 
required  from  the  gas  companies  was  required  in  or- 
der to  pay  the  cost  of  this  regulation  under  the  police 
power.  It  v/as  further  shown  that  the  decision  of 
the  court  in  that  case  was  based  upon  that  ground 
and  the  law  sustained  as  an  exercise  of  the  police 
power.  The  court  then  proceeded  to  apply  this 
theory  of  the  law  to  the  facts  in  the  case.  It  was 
pointed  out  that  the  law  under  consideration  did  not 
provide  for  any  regulation  and  that  the  exaction  of 
$1.00  per  mile  was  a  tax  pure  and  simple  and  that 
its  nature  as  a  tax  was  not  affected  by  the  fact  that 
it  was  called  a  fee.  The  court  say:  *'A  tax  is  a  pe- 
cuniary burden  imposed  for  the  support  of  the  gov- 
ernment   Burdens  or  charges  imposed  by 

the  legislative  power  of  a  state  upon  persons  or  prop- 
erty to.  raise  money  for  public  purposes.  The  money 
raised  by  this  section  under  consideration  is  direct- 
ed to  be  paid  into  the  state  treasury;  it  becomes  a 
part  of  the  funds  of  the  state  applicable  to  any  con- 
ceivable public  purpose.  There  is  not  a  word  in  the 
section  under  consideration,  or  in  the  act  to  which 
it  is  supplementary,  to  indicate  a  purpose  that  the 
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fund  raised  shall  be  limited,  or  even  in  any  way  spe- 
cially applied,  to  the  expenses  incurred  in  supervis- 
ing the  railroads  of  the  state.  A  law  like  this — the 
direct  and  only  purpose  it  can  accomplish,  being  to 
create  a  fund  by  an  exaction  on  property  to  be  paid 
into  the  state  treasury  to  be  used  indiscriminately 
for  any  and  all  public  purposes — must  be  regarded 
as  creating  a  tax.  It  bears  no  resemblance  to,  and 
should  not  be  confounded  with,  that  class  of  laws 
enacted  by  the  legislature,  the  immediate  object  of 
which  is  to  call  into  active  operation  the  police  pow- 
ers of  the  state,  but  which,  incidentally  or  indirectly, 
may  cause  the  production  of  public  revenue." 

The  constitution  of  the  State  of  Oregon  provides 
as  follows : 

**No  tax  duty  shall  be  imposed  without  the 
consent  of  the  people  or  their  representatives  in 
the  Legislative  Assembly;  and  all  taxes  shall 
be  equal  and  uniform. 

''The  Legislative  Assembly  shall  provide 
by  law  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation ;  and  shall  prescribe  such  reg- 
ulations as  shall  secure  a  just  valuation  for  tax- 
ation of  all  property,  both  real  and  personal 


It  will  be  observed  that  the  only  provision  in  the  Ore- 
gon constitution  that  applies  to  all  taxes  is  the  pro- 
vision requiring  equality  and  uniformity.  The 
other  provisions  are  expressly  limited  in  their  appli- 
caton  to  taxaton  of  property,  real  and  personal.   All 
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that  would  be  required  of  a  license  tax  under  this 
provision  is  equality  and  uniformity.  Taxes  on 
property,  however,  both  real  and  personal  are  re- 
quired to  be  in  accordance  with  a  just  valuation. 

In  deciding  the  case  of  Ellis  v.  Frazier,  63  Pac. 
642,  the  Supreme  Court  of  Oregon  was  called  upon 
to  pass  on  the  validity  of  a  tax  under  the  Oregon  con- 
stitution. A  law  had  been  passed  by  the  Oregon  leg- 
islature requiring  the  owners  of  bicycles  to  pay  a 
tax  of  $1.25,  whereupon  they  were  furnished  with 
a  tag  indicating  that  the  tax  had  been  paid,  which 
was  to  be  attached  to  the  bicycle  for  and  on  account 
of  which  it  had  been  collected.  It  was  contended 
that  this  was  an  exaction  that  did  not  come  within 
the  constitutional  inhibition.  But  the  court  held  it 
was  a  tax  and  that  for  that  reason  it  was  void  as 
lacking  uniformity  since  bicycle  owners  in  certain 
counties  only  were  required  to  pay  it.  And  further- 
more that  it  was  a  property  tax  and  for  that  reason 
violated  the  constitutional  inhibition  that  property 
taxes  must  be  ad  valorem  or  assessed  according  to 
value.  In  passing  upon  this  question  the  Supreme 
Court  of  Oregon  say:  "As  a  preliminary  matter, 
it  is  important  to  consider  whether  the  burden  thus 
imposed  upon  bicycle  owners  is  a  tax  or  a  license; 
for,  if  the  latter,  it  is  no  inhibited  by  the  provisions 
of  the  organic  act  relied  upon,  the  courts  generally 
holding  that  the  constitutional  requirement  as  to 
uniformity  of  taxation  has  no  reference  to  the  tax- 
ation of  occupations."     (It  must  be  noted  that  the 
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Supreme  Court  of  Oregon  used  the  term  "license" 
and  the  term  "occupation  tax"  interchangeably  as 
referring  to  exactions  under  the  police  power  and 
not  to  exactions  under  the  taxing  power;  that  what 
is  usually  spoken  of  as  a  license  tax  is  not  included 
within  the  meaning  of  either  of  the  terms  as  used  by 
the  Oregon  Supreme  Court.  This  is  evident  from 
the  context.)  Continuing  the  court  say :  "The  leg- 
islative assembly  has  referred  to  the  levy  as  a  tax, 
but  the  descriptive  designation  is  unimportant;  for 
the  object  sought  to  be  attained  by  the  enactment 
must  determine  the  character  of  the  exaction.  'The 
distinction  between  a  demand  of  money,  under  the 
police  power,  and  one  made  under  the  power  to  tax,* 
says  Judge  Cooley,  'is  not  so  much  one  of  form  as  of 
substance.  The  proceedings  may  be  the  same  in 
the  two  cases,  though  the  purpose  is  essentially  dif- 
ferent. The  one  is  made  for  regulation,  and  the 
other  for  revenue.  If,  therefore,  the  purpose  is  evi- 
dent in  any  particular  instance,  there  can  be  no  diffi- 
culty in  classifying  the  case,  and  referring  it  to  the 
proper  power.'  Cooley,  Tax'n.  396.  It  was  held,  in 
the  case  of  In  re  Wan  Yin  (D.  C.)  22  Fed.  701,  that 
whenever  it  is  manifest  that  the  fee  for  a  license 
to  conduct  an  occupation  is  substantially  in  excess 
of  the  sum  necessary  to  cover  the  cost  of  issuing  the 
license  and  the  incidental  expense  attending  the  reg- 
ulation of  the  business,  the  burden  is  a  tax,  and  not  a 
license."  The  court  then  proceeded  to  review  other 
similar  cases  and  continuing  S2ij.     "Whatever  the 
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rule  may  be  in  respect  to  the  granting  of  licenses 
which  incidentally  result  in  producing  a  revenue,  or 
the  law  in  relation  to  the  authority  of  a  municipal 
corporation  in  the  maintenance  of  its  streets,  it  can- 
not reasonably  be  inferred  that  the  burden  imposed 
by  the  act  in  question  was  an  exercise  of  the  police 
power  of  the  state;  for  the  use  of  a  bicycle  does  not 
necessarily  tend  to  the  destruction  of  the  highways. 
We  do  not  wish  to  be  understood  as  intimating  that 
the  sum  of  one  dollar  more  than  the  cost  of  execut- 
ing the  necessary  receipts  and  supplying  the  requi- 
site tags  is  an  unreasonable  exaction,  but,  inasmuch 
as  that  sum  is  set  apart  from  each  collection  as  a 
fund  for  the  purpose  of  constructing  and  maintain- 
ing bicycle  paths,  it  is  evident,  we  think,  from  a  con- 
sideration of  the  entire  act,  that  it  was  primarily 
designed  as  a  means  of  raising  revenue,  and  the  bur- 
den thus  imposed  must  therefore  be  treated  as  a  tax, 
and  not  a  license."  It  was  then  held  that  since  bi- 
cycles differ  greatly  in  value,  the  tax  violated  the 
provision  requiring  uniformity  and  equality.  The 
court  say:  "The  value  of  all  bicycles  not  being  the 
same,  the  tax  of  $1.25  upon  each  destroys  the  re- 
quired uniformity  in  the  assessment,  and  renders  the 
rate  of  taxation  unequal,  so  that  the  tax  in  this  re- 
spect violates  the  constitutional  provision  above 
quoted."  As  has  been  elsewhere  shown  in  this  brief 
the  act  was  also  held  to  violate  the  constitutional 
provision  that  property  must  be  taxed  according  to 
value,  the  court  holding  that  this  tax  was  in  fact  a 
tax  on  the  property  itself. 
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Later  on  the  Supreme  Court  of  Oregon  had  oc- 
casion to  pass  upon  the  act  of  the  legislature  more  or 
less  similar  in  character,  Reser  v.  Umatilla  County, 
86  Pac.  595.  In  this  case  the  court  had  before  it 
an  act  which  required  the  nonresident  owners  of 
sheep  bringing  sheep  into  the  state  for  pasturage  or 
for  the  purpose  of  driving  such  sheep  through  the 
state,  to  pay  a  tax  of  a  fixed  sum  per  head.  It  was 
urged  by  the  Attorney  General  that  the  exaction 
was  made  under  the  police  power  of  the  state  and 
was  not  therefor  subject  to  the  limitations  imposed 
by  the  constitution  with  reference  to  the  collection  of 
taxes.  But  the  court  held  the  exaction  to  be  a  tax 
and  held  the  tax  void  as  lacking  in  uniformity  and 
as  having  been  levied  without  regard  to  valuation. 
In  the  course  of  the  opinion  it,s^:  "It  is  sometimes 
difficult  to  distinguish  between  a  tax  and  a  license. 
Generally  speaking,  a  tax  is  a  charge  or  burden  im- 
posed on  persons  or  property  for  the  support  of  the 
government  or  for  some  specific  purpose  authorized 
by  it.  Its  object  is  to  raise  revenue.  A  license,  how- 
ever, is  a  permission  to  do  what  would  otherwise  be 
unlawful.  The  fee  or  charge  often  exacted  therefor 
is  in  law  supposed  to  cover  the  cost  of  issuing  the 
license  and  the  expense  incident  to  regulating  and 
controlling  the  business,  although  it  may  ultimately 
result  in  a  source  of  revenue.  To  relieve  a  law,  im- 
posing a  burden  or  tax  upon  persons  or  property, 
from  the  operation  of  the  constitutional  provision 
relative  to  taxation,  it  must  have  for  its  primary  ob- 
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ject  the  granting  of  some  privilege  or  the  imposing 
of  some  restraint." 

It  will  be  noted  that  in  each  of  these  cases  the 
law  before  the  court  levied  a  specific  tax  on  proper- 
ty. Such  taxes  in  common  with  all  other  taxes  were 
required  by  the  constitution  to  be  equal  and  uni- 
form, since  the  clause  requiring  equality  and  unifor- 
mity applied  to  all  taxes  alike  and  being  property 
taxes  they  were  required  to  be  assessed  according 
to  value,  since  by  the  provisions  of  the  constitution 
property  taxes  are  required  to  be  so  assessed.  How- 
ever, since  the  constitutional  provision  requiring  as- 
sessment according  to  value  is  expressly  limited  in 
its  application  to  property  taxes,  there  would  seem 
to  be  no  good  reason  why  a  license  tax  could  not  be 
collected  in  Oregon  if  such  tax  were  equal  and  uni- 
form unless  the  viev/  w^ere  adopted  expressed  by  the 
Supreme  Court  of  the  United  States  in  the  case  of 
Welton  V.  State  that  these  taxes  on  business  were  in 
effect  a  tax  on  the  property  employed  in  connection 
with  such  business.  The  Supreme  Court  of  Oregon 
seems  to  have  taken  this  view  of  the  matter,  for 
while  the  taxes  before  the  court  were  not  license 
taxes,  but  specific  property  taxes,  the  opinion  in  each 
case  contains  a  discussion  of  the  validity  of  specific 
taxes  generaly  including  license  taxes  and  leads  to 
the  conclusion  that  under  the  Oregon  constitution  no 
money  can  be  exacted  except  in  the  form  of  ad  valor- 
em property  taxes  unless  the  exaction  be  made  in  the 
exercise  of  the  police  power  of  the  state. 
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The  constitution  of  the  State  of  Penn- 
sylvania provides: 

**A11  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  territorial  limits 
of  the  authority  levying  the  tax  and  shall  be 
levied  and  collected  under  general  laws." 
This  constitution  contains  no  provision  requir- 
ing assessment  according  to  value,  the  only  provis- 
ion contained  being  one  requiring  uniformity  upon 
the  same  class  of  subjects  and  this,  like  the  provision 
in  the  Alaska  Organic  Act,  applies  to  all  taxes  alike. 
Accordingly  it  is  held  by  the  Supreme  Court  of  Penn- 
sylvania that  occupation  or  license  taxes  come  with- 
in its  requirements  and  must  be  uniform.   Banger's 
Appeal  109  Pa.,  St.  79. 

In  this  case  the  court  had  before  it  an  ordinance 
of  the  city  of  Vv^'illiamsport  under  which  it  was 
sought  to  collect  an  occupation  tax,  the  amount  of 
which  was  in  each  case  determined  by  the  income  of 
the  person  taxed.  The  ordinance  was  held  to  be  in- 
valid on  two  grounds:  First,  that  the  tax  wa^  in 
fact  the  income  tax  and  that  while  the  city  of  Wil- 
liamsport  had  authority  to  levy  occupaetion  taxes, 
it  had  no  authority  to  levy  income  taxes.  Second, 
that  the  constitution  of  the  state  required  all  taxes 
to  be  uniform  upon  the  same  class  of  subjects;  that 
the  tax  in  question,  regardless  of  its  character,  was 
not  uniform  upon  the  same  class  of  subjects  and  was 
therefore  void  as  failing  to  comply  with  this  con- 
stitutional requirement.       The  court,   discussed   at 
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some  length  the  manner  in  which  occupation  taxes 
could  be  levied  so  as  to  comply  with  the  constitutional 
requirement  of  uniformity  and  the  reason  why  the 
tax  before  the  court  did  not  answer  this  requirement. 
In  referring  to  the  opinion  expressed  by  the  lower 
court  to  the  effect  that  the  tax  complied  with  the  re- 
quirement of  uniformity,  the  Supreme  Court  say: 
"These  views  of  the  learned  court  are  well  enough 
as  far  as  they  go,  but  they  do  not  come  to  the  proper 
standard  of  uniformity.  However,  they  might  have 
been  regarded  prior  to  the  adoption  of  the  present 
constitution.  They  do  not  conform  to  the  require- 
ments of  the  organic  law  as  it  exists  at  the  present 
time.  That  requires  not  merely  that  there  shall  be 
no  exemption  of  persons  or  classes,  but  that  upon 
persons  and  classes  the  tax  shall  be  uniform." 

The  constitution  of  the  State  of  South  Dakota 
provides  as  follows: 

"All  taxation  shall  be  equal  and  uniform. 
All  taxes  to  be  raised  in  this  state  shall  be  uni- 
form on  all  real  and  personal  property,  accord- 
ing to  its  value  in  money." 
It  will  be  observed  that  the  constitution  con- 
tains a  uniformity  clause  that  applies  to  all  taxes 
alike,  while  the  clause  requiring  taxation  according 
to  value  is  limited  by  its  terms  to  taxes  on  real  and 
personal  property.     It  was  accordingly  held  by  the 
Supreme  Court  of  South  Dakota  that  since  the  clause 
requiring  equality  and  uniformity  applied  to  all  tax- 
ation, license  taxes  must  be  equal  and  uniform.    In 
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Re  Watson  97  N.  W.  465.  In  this  case  the  court  had 
before  it  a  law  requiring  a  license  tax  from  peddlers, 
exempting  peddlers  of  nursery  stock  and  other  class- 
es of  peddlers  from  its  operation.  It  was  contended 
that  this  tax  lacked  uniformity  and  was  therefor 
obnoxious  to  the  constitutional  provisions  requiring 
uniformity  in  the  case  of  all  taxation.  On  the  other 
hand  it  was  argued  that  in  some  jurisdictions  the 
uniformity  clauses  were  not  applied  to  license  taxes. 
The  Supreme  Court  of  South  Dakota  however  held 
that  such  contention  could  not  be  maintained  under 
the  provision  of  the  constitution  of  that  state,  which 
did  not  expressly  limit  the  requirement  of  uniform- 
ity to  property  taxes,  but  provided  that  all  taxes 
must  be  uniform.  In  reference  to  this  matter  the 
court  say: 

"Such  position  cannot  be  taken  in  this  state. 
The  clause  'and  all  taxation  shall  be  equal  and  uni- 
form', found  in  the  Bill  of  Rights,  cannot  be  ignored. 
Constitutions  are  supposed  to  be  prepared  with  much 
care  and  deliberation.  It  will  not  do  to  assume  that 
such  important  instruments  contain  any  idle  or  mean- 
ingless phrases.  On  the  contrary,  it  must  be  pre- 
sumed that  every  word  was  advisedly  selected,  in- 
serted for  a  purpose,  and  intended  to  have  its  due 
weight  in  determining  what  organic  principles  have 
been  established.  In  this  state,  then,  taxes  on  occu- 
pations must  be  equal  and  uniform." 

The  constitution  of  the  State  of  Vv^ashington 
provides  as  follows: 


118 

"all  property  in  this  state,  not  exempted 
under  the  laws  of  the  United  States,  or  under 
this  constitution,  shall  be  taxed  in  proportion  to 
its  value,  to  be  ascertained  as  provided  by  law. 
The  legislature  shall  provide  by  law  a  uniform 
and  equal  rate  of  assessment  and  taxation  on 
all  property  in  the  state,  according  to  its  value 
in  money,  and  shall  prescribe  such  regulations 
by  general  law  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her  or  its  property." 
It  will  be  observed  that  each  and  every  provis- 
ion contained  in  this  constitution  relative  to  taxation 
is  expressly  limited  by  its  language  to  property  tax- 
es and  can  therefore  have  no  possible  application  to 
license  taxes  under  the  view  taken  by  the  state  courts 
that  those  taxes  are  not  taxes  on  property. 

The  constitution  of  the  state  of  V/yoming  pro- 
vides as  follows: 

"No  tax  shall  be  imposed  without  the  con- 
sent of  the  people  or  their  authorized  represen- 
tative. All  taxation  shall  be  equal  and  uniform. 
All  property,  except  as  in  this  consti- 
tution otherwise  provided,  shall  be  uniformlly 
assessed  for  taxation  and  the  legislature  shall 
prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real  and 
personal." 
It  will  be  observed  that  the  constitutional  re- 


119 

quirement  of  equality  and  uniformity  in  Wyoming, 
as  in  South  Dakota,  applies  to  all  taxation,  while  the 
provision  requiring  taxes  to  be  assessed  according  to 
value  is  expressly  limited  to  property  taxes.  There 
is  therefore  nothing  in  the  constitution  to  prevent 
the  exaction  of  license  taxes  provided  they  are  equal 
and  uniform. 

In  the  case  of  State  vs.  Willingham,  9  Wyo. 
290 ;  62  Pac.  797,  a  city  ordinance  was  attacked  on 
the  ground  that  the  license  tax  required  was  not  uni- 
form and  was  therefore  in  conflict  with  the  consti- 
tution. The  court  reviewed  the  provisions  of  the  or- 
dinance and  held  that  the  tax  imposed  was  in  fact 
a  uniform  tax  and  satisfied  the  constitutional  pro- 
vision. 

The  constitution  of  the  state  of  Wisconsin  pro- 
vides as  follows : 

"The  rule  of  taxation  shall  be  uniform  and 

taxes  shall  be  levied  upon  all  property  as  the 

legislature  shall  prescribe." 

This  constitutional  provision  is  rather  indefi- 
nite. Its  effect  was  considered  by  the  Supreme 
Court  of  Wisconsin  in  the  following  cases :  Fire  De- 
partment of  Milwaukee  v.  Holvanstein,  16  Wis.  136; 
Morrill  v.  State,  38  Wis.  428;  State  v.  Whitcom,  122 
Wis.  110;  99  N.  W.  468. 

In  the  case  of  Fire  Department  of  Wilwaukee  v. 
Halvanstein,  the  court  passed  upon  the  validity  of  a 
law  requiring  foreign  insurance  companies  to  pay  a 
per  cent,  of  their  premiums  for  the  benefit  of  the 
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fire  departments  of  some  of  the  cities.  It  was  con- 
tended that  this  was  a  tax  and  void  since  it  lacked 
imiformity.  But  the  Court  held  that  the  exaction 
was  not  a  tax  but  a  fee  exacted  by  the  state  in  the 
exercise  of  its  police  power  and  that  the  law  was  no 
more  than  a  police  regulation.  The  court  say:  "Nor 
is  the  requirement  an  exercise  of  the  power  of  taxa- 
tion as  to  the  companies,  but  only  a  proper  exercise 
of  the  police  power  inherent  in  the  sovereignty  of  the 
state." 

^^  The  decision  in  the  case  of  Morill  v.  State  re- 
lating to  the  validity  of  an  act  of  the  state  legisla- 
ture requiring  hawkers  and  peddlers  to  take  out  a 
license  and  pay  a  fee  therefor.  It  was  claimed  that 
this  was  an  exercise  of  the  taxing  power  and  that  for 
that  reason  the  fee  must  be  uniform.  The  court 
however  held  that  the  legislature  had  the  authority 
under  the  police  power  to  prohibit  hawking  altogeth- 
er, and  had  the  undoubted  power  to  regulate  its 
exercise,  because  hawking  and  peddling  were  regard- 
ed as  unsavory  lines  of  business.  It  was  accord- 
ingly held  that  the  act  in  question  was  enacted  un- 
der the  police  power  for  the  purpose  of  regulation  and 
was  not  governed  by  the  constitutional  inhibitions 
relating  to  taxation.  After  quoting  from  Jacob's 
Law  Dictionary,  where  hawkers  are  defined  as  de- 
ceitful felbws  etc.,  and  making  the  statement  that 
it  was  not  the  intention  to  cast  any  reflection  upon 
the  parties  before  the  court,  in  view  of  the  fact  that 
many  honest  men  were  in  the  business  of  peddling, 
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the  court  say:  "but  with  this  disclaimer  we  must 
be  permitted  to  add  that  undoubtedly  resort  is  often 
had  to  this  business  for  the  sole  purpose  of  obtaining 
admittance,  which  could  not  otherwise  be  obtained 
into  private  dwelling  houses  in  furtherance  of  some 
criminal  or  unlawful  object.  This  is  another  reason 
where  the  restriction  or  regulation  of  the  buisness 
is  an  exercise  of  police  power."  This  case  was  af- 
terwards appealed  to  the  Supreme  Court  of  the  Unit- 
ed States  as  reported  in  the  154  U.  S.  626.  The  judg- 
ment of  the  Supreme  Court  of  Wisconsin  was  re- 
versed. The  Supreme  Court  of  the  United  States 
do  not  discuss  the  case  in  the  opinion  any  further 
than  to  say  it  was  reversed  on  the  authority  of  Wel- 
ton  V.  State. 

The  decision  in  the  case  of  State  v.  Whitcom 
deals  with  the  validity  of  an  act  passed  by  the  Wis- 
consin legislature  requiring  peddlers  to  procure  a 
license  and  pay  a  fee  therefor.  Veterans  of  the  Civil 
War  and  a  number  of  others  were  exempted  from 
the  operation  of  the  act.  The  court  referred  to  two 
former  cases  decided  by  it,  v/hich  leave  the  question 
as  to  whether  a  license  tax  could  be  exacted  under 
the  provisions  of  the  ¥/isconsin  Constitution  in  doubt 
and  in  view  of  the  fact  that  that  matter  had  not 
been  argued  in  this  case  and  the  further  fact  that 
an  expression  on  it  was  not  necessary  to  the  decision, 
the  court  refused  to  pass  on  it. 

It  was  held  that  it  was  immaterial  whether  the 
license  fee  required  under  this  law  were  viewed  as 
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a  tax  or  an  exaction  under  the  police  power,  as  in 
either  event  the  law  would  be  void.  If  viewed  as  a 
tax  it  could  not  be  sustained  unless  it  was  uniform 
upon  the  same  class  of  subjects.  If  viewed  as  an 
exaction  under  the  police  power,  it  could  not  be  sus- 
tained since  it  denied  the  equal  protection  of  the  laws, 
even  though  its  object  was  to  protect  the  public 
against  irresponsible  and  deceitful  traders.  In  the 
course  of  the  opinion  the  courts  say:  "In  consider- 
ing the  exemptions  or  partially  disabled  veterans 
of  the  civil  v/ar  a  quite  unanswerable  question  aris- 
es, why,  whether  for  purpose  of  taxation  of  police, 
they  should  be  exempted  any  more  than  equally  dis- 
abled veterans  of  other  wars."  And  further  on  in 
the  opinion  it  is  said:  "It  seems  neither  necessary 
nor  wise  to  carry  further  a  critical  anlysis  of  this 
statute.  We  have  pointed  out  several  respects  in 
w^hich  it  fails  to  impose  its  penalties  upon  persons 
not  distinguishable  from  the  appellant  by  any  ligi- 
timate  classification.  It  therefore  denies  him  the 
equal  protection  to  which,  both  hy  Federal  and  State 
constitutions  he  is  entitled,  and  cannot  be  valid  as 
against  him  whether  its  purpose  be  taxation  or  regu- 
lation of  conduct." 

None  of  the  other  state  constitutions  contains  a 
provision  at  all  similar  to  the  provision  contained 
in  the  organic  law  of  Alaska.  A  review  of  the  var- 
ious constitutional  provisions  limiting  the  power  of 
taxation  and  the  decisions  thereunder  discloses  the 
fact  that  the  courts  have  construed  these  provisions 
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just  as  they  were  written.  In  many  of  the  state  con- 
stitutions the  provision  relating  to  uniformity  is  not 
by  its  terms  limited  to  property  taxes,  but  like  the 
Alaska  provision  is  so  worded  as  to  apply  to  all  taxa- 
tion alike,  and  wherever  such  is  the  case  it  will  be 
observed  that  the  courts  have  generally,  if  not  uni- 
versally, held  that  the  provision  related  to  all  taxa- 
tion regardless  of  the  character  of  the  tax  and  that 
license  taxes  in  order  to  be  valid  must  be  uniform 
in  compliance  with  the  constitutional  provision. 

It  will  be  noted  that  no  state  constitution  con- 
tains a  provision  similar  to  that  found  in  the  Alaska 
Organic  Law  providing  that  "all  taxes"  must  be  as- 
sessed according  to  value.  The  provisions  in  all  the 
state  constitutions  requiring  assessment  according 
to  value  are  expressly  by  their  terms  limited  to  taxes 
on  property,  and  being  so  limited,  the  provisions  can 
not  and  do  not  become  material  in  discussing  the 
validity  of  a  license  tax.  But  in  the  case  of  these 
provisions  the  courts  also  have  given  them  effect 
according  to,  and  construed  them  in  accordance  with, 
the  exact  language  employed.  While  the  lan- 
guage employed  differs  more  or  less  in  each  case  all 
these  provisions  provide  substantially  that  property 
taxes  shall  be  levied  according  to  the  value  of  the 
property  taxed.  And  wherever  a  provision  of  this 
character  exists  the  courts  have  held  that  the  power 
of  the  legislature  in  connection  with  the  assessment 
of  property  taxes  is  limited  to  taxes  assessed  accord- 
ing to  value.     That  is  to  say,  all  specific  property 
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taxes  are  done  away  with  and  such  taxes  are  in  all 
cases  required  to  be  ad  valorem. 

Since  the  decisions  of  the  various  state  courts 
under  these  varying  constitutional  provisions  do  no 
more  nor  less  than  construe  these  provisions  in  ac- 
cordance with  the  exact  language  employed,  they  do 
not  and  can  not  furnish  any  authority  under  which 
a  construction  can  be  placed  upon  the  provisions  of 
the  Alaska  Organic  Act,  which  is  not  in  accordance 
with  its  exact  language.  The  Organic  Law  of  Alaska 
provides  that  "all  taxes"  shall  be  uniform  upon  the 
same  class  of  subjects.  In  this  respect  it  is  similar 
to  the  organic  law  of  many  of  the  states.  The  pro- 
vision applies  to  all  taxes.  No  distinction  is  made 
between  license  taxes  and  property  taxes.  It  refers 
to  ''all  taxes,"  that  is  to  say,  each  and  every  kind 
of  a  tax  and  since  a  license  tax  is  a  tax,  it  must, 
in  order  to  be  valid,  conform  to  the  requirement  of 
uniformity,  and  this  is  in  accord  with  the  decisions 
of  the  state  courts  rendered  under  similar  consti- 
tutional provisions.  But  the  provision  in  the  Alaska 
Organic  Act  does  not  stop  here,  it  requires  more 
than  uniformity.  The  language  is,  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects  and  the 
assessments  shall  be  according  to  the  actual  value 
thereof.  Under  this  provision  then  all  taxes  must 
be  based  upon  an  assessment  and  this  assessment 
must  be  according  to  the  actual  value  of  the  thing 
which  is  the  subject  of  taxation.  No  state  constitu- 
tion contains  the  provision  that  all  taxes  must  be 
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assessed  according  to  the  actual  value  of  the  thing 
taxed.  This  provision  is  peculiar  to  the  Alaska  Or- 
ganic Law.  Many  state  constitutions  provide  that 
all  property  taxes  shall  be  levied  according  to  ac- 
tual value,  but  none,  that  all  taxes  shall  be  so  levied, 
or  that  any  tax,  other  than  property  taxes,  shall  be 
so  levied,  ov-  thctt  any  tax,  othor  than  property  taxcg,-* 
&hsill  be  oa4#vied.  Apply  the  rule  of  decision  applied 
by  the  state  courts  under  the  provision  that  all  taxes 
must  be  uniform  to  the  provision  in  the  Alaska  Or- 
ganic Law.  It  follows  that  all  taxes  which  are  not 
assessed  according  to  the  actual  value  of  the  thing 
taxed  are  void,  for  as  was  pointed  out  in  discussing 
uniformity  clauses,  license  taxes  are  taxes,  and  being 
taxes  are  embraced  within  the  term  "all  taxes" 
which  is  at  once  the  most  comprehensive  and  the 
most  all  inclusive  of  any  term  that  Congress  could 
have  employed.  If  this  language  does  not  include 
license  taxes,  it  is  difficult  to  conceive  of  any  lan- 
guage that  would  have  been  broad  enough  to  include 
them.  The  statement  contained  in  the  Alaska  Or- 
ganic Act  is  equivalent  to  the  statement  that  no  tax 
shall  be  collected  which  is  not  uniform  upon  the  same 
class  of  subjects,  and  which  has  not  been  assessed 
according  to  the  actual  value  of  the  thing  taxed, 
and  since  no  tax,  except  an  ad  valorem  property  tax, 
can  conform  to  these  provisions  that  is  the  only  tax 
that  can  be  levied  and  collected  under  the  Alaska 
Organic  Law.  It  may  here  be  added  that  the  ad  val- 
orem system  of  taxation  is  the  only  safe,  reasonable 
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and  just  system.  Under  it  property  is  taxed  and  not 
the  use  of  it.  Unlike  the  license  tax  system,  it  does 
not  place  a  premium  upon  idleness  at  the  expense  of 
industry  and  where  it  is  levied  with  uniformity  it 
distributes  the  burden  of  taxation  equally  and  fairly. 

It  is  urged  that  the  provision  requiring  assess- 
ment according  to  value  can  not  have  been  intended 
to  apply  to  license  taxes  because  these  taxes  can  nat 
be  assessed  according  to  value.  It  is  true  that  license 
taxes  cannot  be  assessed  according  to  value,  but  it 
does  not  follow  that  for  this  reason  they  can  be  levied 
under  a  provision  in  the  Organic  Law  requiring  "all 
taxes"  to  be  assessed  according  to  value.  It  simply 
follows  that  license  taxes  can  not  be  imposed.  To 
contend  otherwise  leads  to  the  most  ridiculous  con- 
clusions for  if  license  taxes  can  be  assessed  under 
this  provision  for  the  reason  that  its  term.s  are  such 
that  a  license  tax  can  not  conform  to  it,  then  it  must 
follow  that  any  tax  can  be  assessed  which  is  of  such 
character  that  it  can  not  conform  to  the  require- 
ments of  the  provision  and  can  not  be  brought  with- 
in its  terms. 

A  specific  property  tax  which  differs  from  a  li- 
cense tax  only  in  that  it  is  a  specific  tax  on  property 
whereas  the  latter  is  a  specific  tax  on  occupations, 
can  not  be  made  to  conform  to  the  requirements  of 
this  provision,  for  while  it  is  a  tax  on  property  it  is 
a  tax  of  so  much  per  article  without  reference  to 
the  value  of  the  article,  just  as  an  occupation  tax  is 
a  tax  of  so  much  on  a  given  occupation  without  ref- 
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erence  to  the  value  of  the  occupation.  It  is  this  that 
makes  it  a  specific  tax.  If  a  specific  tax  were  made 
to  conform  to  the  constitutional  requirement  so  as 
to  be  assessed  according  to  value,  it  would  cease  to 
be  a  specific  tax  and  become  an  ad  valorem  tax.  No 
specific  property  tax  therefor  can  conform  to  this 
requirement.  Hence,  if  the  provision  is  to  be  so 
construed  as  not  to  apply  to  taxes  that  can  not  be 
made  to  conform  to  it,  specific  property  taxes  are 
not  within  its  terms  and  can  be  levied  notwithstand- 
ing a  provision  that  "all  taxes"  must  be  according 
to  value. 

"VYhat  is  said  of  specific  property  taxes  is  true 
of  each  and  every  kind  of  a  tax,  except  an  ad  valorem 
property  tax,  for  no  tax  except  an  ad  valorem  tax 
is  assessed  according  to  value.  If  therefore  all  kinds 
of  taxes  that  can  not  be  made  to  conform  to  this  pro- 
vision are  to  be  considered  as  not  coming  within  it 
and  are  to  be  allowed  notwithstanding  the  fact  that 
they  are  assessed  according  to  value,  then  any  kind 
of  a  tax  whatsoever,  be  its  character  what  it  may, 
may  be  levied  notwithstanding  the  fact  that  it  is  not 
assessed  according  to  value.  That  is  to  say,  since 
no  tax,  except  an  ad  valorem  property  tax,  can  be 
levied  according  to  value,  specific  property  taxes,  li- 
cense taxes  and  every  other  conceivable  kind  of  a  tax 
may  be  levied  notwithstanding  the  constitutional  pro- 
vision that  all  taxes  must  be  levied  according  to  val- 
ue, if  it  be  conceded  that  the  requirement  of  assess- 
ment according  to  value  was  not  intended  to  apply 


128 

to  taxes  that  are  of  such  a  character  that  they  can 
not  be  made  to  conform  to  it.  The  adoption  of  this 
view  therefore  would  entirely  destroy  the  effect  of 
the  provision.  It  would  be  equivalent  to  saying  that 
a  provision  that  taxes  must  be  assessed  according  to 
value  applies  only  to  ad  valorem  property  taxes  for 
these  are  the  only  taxes  that  can  be  made  to  con- 
form to  this  provision.  All  taxes,  if  this  contention 
is  regarded  as  sound  except  ad  valoreoi  property 
taxes  can  of  course  be  levied  because  tJiaee  can  not 
conform  to  the  provision  and  ad  valorem  property 
taxes  can  of  course  be  levied  because  these  can  not 
exist  without  conforming  to  the  provision,  so  the 
provision  becomes  entirely  meaningless  and  is  left 
without  any  effect  whatsoever. 

The  idea  that  the  term  "all  taxes"  does  not  in- 
clude license  taxes  finds  its  origin  in  a  wrong  con- 
ception of  what  a  license  tax  really  is.  It  results 
from  a  confusion  of  license  fees  exacted  under  the 
police  power  with  license  taxes.  There  is  nothing 
occult  or  mysterious  about  a  license  tax.  It  is  not  dif- 
ferent from  any  other  kind  of  a  tax,  it  is  simply  a 
specific  tax  upon  occupation,  just  as  a  specific  tax  on 
property  is  a  specific  tax  on  property.  Money  exac- 
tions under  the  police  power  may  be  allusive  and  pe- 
culiar in  character  because  of  the  elasticity  of  the 
police  power,  but  these  characteristics  do  not  apply 
to  license  taxes. 

Viewed  therefor  from  the  standpoint,  either  of 
reason  or  authority,  the  term  "all  taxes"  must  be 
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held  to  include  license  taxes  and  since  the  tax 
sought  to  be  collected  in  this  proceeding  is  not  uni- 
form upon  the  same  class  of  subjects,  is  not  based 
upon  any  assessment  whatsoever  and  is  not  assessed 
according  to  value,  it  cannot  be  sustained  under  the 
provision  in  the  Organic  Act. 

But  the  learned  trial  judge  expressed  the  opin- 
ion that  express  authority  had  been  conferred  upon 
the  legislature  to  exact  a  license  tax.  If  such  express 
authority  exists  it  must  exist  because  of  the  follow- 
ing provision  in  the  organic  act: 

"That  the  authority  herein  granted  to  the 
legislature  to  alter,  amend,  modify,  and  repeal 
laws  in  force  in  Alaska  shall  not  extend  to  the 
customs,  internal-revenue,  postal,  or  other  gen- 
eral laws  of  the  United  States  or  to  the  game, 
fish,  and  fur-seal  laws  and  laws  relating  to  fur- 
bearing  animals  of  the  United  States  applica- 
ble to  Alaska,  or  to  the  laws  of  the  United  States 
providing  for  taxes  on  business  and  trade,  er 
to  the  act  entitled  *An  Act  to  provide  for  the 
construction  and  maintenance  of  roads,  the  es- 
tablishment and  maintenance  of  schools,  and  the 
care  and  support  of  insane  persons  in  the  Dis- 
trict of  Alaska,  and  for  other  purposes,"  ap- 
proved January  twenty-seven,  nineten  hundred 
and  five,  and  the  several  acts  amendatory  there- 
of:  Provided  further,  That  this  provision  shall 
not  operate  to  prevent  the  legislature  from  im- 
posing other  and  additional  taxes  or  licenses." 
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In  the  first  place  it  will  be  observed  that  this 
provision  does  not  contain  a  grant  of  power.  The 
provision  taken  as  a  whole  is  a  limitation  upon  the 
power  of  the  legislature.  Congress  had  enacted  a  law 
with  a  view  of  collecting  revenue  to  meet  the  ex- 
pense of  the  general  government  in  administering  the 
law  in  the  Territory.  It  was  deemed  desirable  to 
keep  this  law  in  force  accordingly  a  provision  was 
inserted  against  its  repeal  by  the  Territorial  legis- 
lature. But  in  order  that  this  provision  might  not 
be  given  a  broader  construction  than  was  intended 
for  it,  it  was  provided : 

"That  this  provision  shall  not  operate  to 

prevent  the  legislature  from    imposing    other 

and  additional  taxes  or  licenses." 

The  clause  does  not  in  any  sense  contain  a  grant 
of  powers  but  is  a  mere  statement  inserted  to  pre- 
vent a  provision  containing  a  limitation  upon  the 
powers  of  the  legislature  from  receiving  too  broad 
a  construction. 

Viewed,  however,  as  an  express  grant  of  pow- 
ers this  clause  does  not  confer  the  power  to  impose 
a  license  tax.  A  grant  of  power  to  require  license 
authorizes  the  exaction  of  licenses  under  the  police 
power  for  the  purpose  of  regulation,  but  does  not 
authorize  the  exaction  of  license  taxes  under  the  tax- 
ing power.  The  right  to  require  the  latter  exists 
if  it  exists  at  all  under  the  taxing  power  and  must 
be  exercised  in  subordination  to  the  limitations 
placed  upon  that  power  by  the  organic  law,  the  form- 
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er  exists  under  the  police  power  and  is  controlled  by 
the  limitations  placed  upon  that  power  by  the  or- 
ganic law,  without  any  reference  whatsoever  to  the 
limitation  relating  to  the  exercise  of  the  taxiiig  pow- 
er. The  right  to  require  a  license  and  the  right  to 
impose  a  license  tax  are  separate  and  distinct  rights, 
bearing  no  relation  to  one  another;  and  a  grant  of 
the  former  does  not  include  the  latter.  Upon  this 
the  authorities  are  agreed. 

Sunset  Telephone  and  Telegraph  Co.  v. 

City  of  Medford  115  Fed.  202. 
In  re  Laundry  Licenses  22  Fed.  701. 
Clark  vs.  Brunswick,  43  N.  J.  Law  175 
Cache  County  v.  Jensen  61  Pac.  303. 
State  V.  Smith  35  Atl.  506  (Conn.) 
52  Am.  St.  Rep.  301. 
The  case  of  the  Sunset  Telephone  and  Telegraph 
Company  v.  City  of  Medford   arose   before   Judge 
Bellinger.    The  charter  of  the  City  of  Medford,  Ore- 
gon provided  as  follow^s: 

"The  city  council  shall  have  power  to  li- 
cense, regulate  or  prohibit  telegraph  and  tele- 
phone companies  using  the  roads,  streets,  or 
alleys  of  the  city  and  road  district,  and  to  fix 
the  compensation  which  such  companies  shall 
annually  pay  to  the  city  for  such  license  or  priv- 
ilege. But  no  license  shall  grant  an  exclusive 
right  to  any  such  company." 

Under  this  provision  in  the  charter  the 
city  passed  an  ordinance    requiring    telephone 
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companies  to  pay  one  hundred  ($100.00)  dollars 
per  annum  as  a  license  fee.  The  court  held 
that  the  fee  was  so  large  that  it  was  obviously 
a  revenue  provision  and  that  it  was  therefore 
not  within  the  authority  conferred  on  the  city 
by  its  charter.  In  passing  upon  the  ordinance 
the  court  say: 

"The  ordinance  complained  of  provides 
that  no  person  shall  engage  in  the  telephone 
business,  or  place  in  or  occupy  any  of  the  streets 
with  its  poles  and  wires,  without  paying,  for  an 
annual  license  so  to  do,  the  sum  of  $100,  and, 
when  this  sum  is  paid,  the  city  recorder  shall 
issue  a  license  to  the  person,  authorizing  and 
permitting  said  person  or  company  to  engage 
in  the  telephone  business  within  said  city  for 
the  period  of  one  year;  that  the  person  or  com- 
pany paying  said  license  fee,  during  the  year  for 
which  they  have  paid  such  license,  shall  have  a 
right  to  occupy  the  streets  and  alleys  with  his 
or  its  poles  and  wires,  etc.  This  is  a  revenue 
provision,  and  is  not  within  the  authority  con- 
ferred upon  the  city  by  its  charter.  'The  power 
to  license,  as  a  means  of  regulating  a  business 
implies  the  power  to  charge  a  fee  therefor  suf- 
ficient to  defray  the  expense  of  issuing  the  li- 
cense, and  to  compensate  the  city  for  any  ex- 
pense incurred  in  maintaining  such  regulation. 
V/henever  it  is  manifest  that  the  fee  for  the  li- 
cense is  substantially  in  excess  of  what  it  should 
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be,  it  will  be  considered  a  tax,  and  the  ordinance 
imposing  it  void.'  Laundry  License  Case  (D. 
C.)  22  Fed.  701.  If  the  city  has  authority,  un- 
der section  102  of  the  charter,  to  fix  the  com- 
pensation which  shall  be  annually  paid  for  such 
license  or  privilege  to  use  the  roads  and  streets 
of  the  city,  then  the  city  might  have  required 
the  payment  of  the  sum  fixed  by  the  ordinance 
for  such  use.  But  it  did  not  do  this.  From 
the  averments  of  the  bill,  it  appears  that  the 
complainant  has  the  right  to  use  the  streets 
of  the  city,  by  permission  of  its  lawfully  ap- 
pointed officers.  If  so,  the  city  cannot  add  new 
conditions  to  the  grant  after  the  company  has 
accepted  it  and  established  its  plant.  If  by  the 
power  to  fix  compensation  is  meant  the  compen- 
sation that  the  city  is  to  receive  for  the  license 
regulation,  the  case  is  within  the  rule  of  the 
Laundry  License  Case  (D.  C.)  22  Fed.  701,  and 
the  compensation  to  be  fixed  must  not  go  beyond 
the  expense  of  issuing  the  license  and  maintain- 
ing the  license  regulation.  In  short,  the  city 
cannot  add  to  the  conditions  upon  which  the 
right  to  use  the  streets  was  granted  to  the  com- 
plainent,  and  while  it  may  exact  compensation 
for  the  license,  it  cannot,  under  the  power  given 
in  its  charter,  make  such  compensation  a  mat- 
ter of  revenue/' 

The  case  of  In  Re  Laundry  License  arose  in 
Oregon.     A  city  ordinance  of  the  City  of  Portland 
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required  the  proprietors  of  wash  houses  to  pay  a 
quarterly  fee  of  five  dollars,  making  an  annual  fee 
of  twenty  dollars.  The  charter  of  the  city  of  Port- 
land authorized  the  city  to  regulate  wash  houses, 
laundries,  and  the  like,  and  another  subdivision  in 
the  charter  authorized  the  city  to  license  and  regu- 
late all  such  callings,  trades  and  employments  not 
prohibited  by  law,  "as  the  public  good  may  require." 
The  question  before  the  court  was  whether  these  pro- 
visions in  the  charter  authorized  the  license  fee  of 
twenty  dollars  per  annum  exacted  from  the  proprie- 
tors of  wash  houses.  The  matter  arose  on  a  petition 
for  a  writ  of  habeas  corpus.  The  petitioner  had  been 
convicted  for  violation  of  the  Portland  ordinance  and, 
the  case  arose  before  Judge  Deady.  Judge  Deady 
held  that  the  city  had  under  the  provision  quoted  the 
power  to  license  laundries,  but  that  a  license  could 
be  exacted  only  in  connection  with  the  exercise  of  the 
power  to  regulate,  and  that  it  could  not  be  used  as  a 
pretense  for  raising  revenue.  The  Court  held  that 
one  dollar  per  year  would  be  ample  to  re-imburse 
the  city  for  registering  a  license  and  that  the  fee  of 
twenty  dollars  m.ust  be  regarded  as  a  revenue  meas- 
ure and  therefore  void. 

The  case  of  Clark  v.  New  Brunswick  arose  in 
the  State  of  New  Jersey.  The  city  charter  of  the 
city  of  New  Brunswick  empowered  the  city  council 
to  pass  ordinances  to  license  and  regulate  cartmen, 
hawkers,  peddlers,  auctioneers,  pawnbrokers,  junk 
and  shop  keepers  and  others.    Under  this  grant  of 
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powers  the  city  council  of  New  Brunswick  passed  a 
license  law  very  similar  to  the  act  passed  by  the 
Territorial  Legislature.  The  act  was  held  void  on 
the  ground  that  the  power  to  exact  a  license  tax  was 
not  conferred  upon  the  city.  In  passing  upon  this 
matter,  the  court,  speaking  through  Judge  Van 
Sychel  say: 

"Under  such  grant  of  power  it  has  been 
repeatedly  held  in  this  state,  the  right  of  tax- 
ation for  revenue  purposes  is  not  conferred.  It 
is  purely  a  police  power  and  must  be  exercised 
for  the  purpose  of  regulation.  The  city  may  be 
incidently  benefited  by  the  imposition  of  fines 
and  penalties,  but  they  must  be  reasonable  and 
appropriate  to  the  regulation  of  the  various 
pursuits  enumerated.  Any  attempt  to  establish 
a  fiscal  scheme  under  the  grant  is  without 
authority  by  law."  Again  the  court  quoting 
with  approval  from  a  former  decision  rendered 
by  the  Supreme  Court  of  New  Jersey  say: 
"When  authority  is  given  to  require  the  pos- 
session of  a  license  as  a  condition  for  selling, 
a  reasonable  fee,  to  cover  probable  expense  can 
be  demanded,  but  the  exaction  of  sums  in  ex- 
cess of  such  expenses  and  graduated  by  the 
amount  of  business  done  can  be  nothing  else 
than  a  tax  upon  such  business." 
The  case  of  Cache  County  v.  Jensen  arose  in  the 
State  of  Utah.  The  laws  of  the  state  authorized 
counties  to  require  licenses  for  the  purpose  of  reg- 
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ulation  and  revenue.  ^Cache  County  imposed  a  li- 
cense on  thosegiKydc  in  herding  sheep.  The  amount 
of  the  license  fee  exacted  depended  upon  the  number 
of  sheep  and  was  so  large  that  it  was  evidently  in- 
tended as  a  means  of  raising  revenue.  The  ordi- 
nance requiring  the  license  did  not  provide  for  any 
regulation  so  that  it  was  on  its  face  a  revenue  meas- 
ure solely. 

The  Supreme  Court  of  Utah  held  that  under  a 
grant  of  powers  to  the  counties  empowering  them  to 
require  a  license  for  the  purpose  of  regulation  and 
revenue,  the  counties  had  no  right  to  require  a  li- 
cense for  the  purpose  of  revenue  only;  that  the 
grant  merely  empowered  the  counties  to  license  for 
the  purpose  of  regulation  and  that  if  revenue  result- 
ed incidently  this  was  permissable. 

The  Court  say:  "So  a  right  to  license  a  busi- 
ness or  occupation  does  not  imply  a  right  to  exact 
a  tax  merely  for  revenue  and  where  the  object  is 
revenue  the  power  to  license  for  that  purpose  must 
be  conferred  in  unequivocal  terms.  '^License"  in 
general  implies  privilege  and  regulation  and  the 
imposition  of  it  falls  within  the  police  power  of  the 
state. 

In  the  case  of  State  v.  Smith,  the  court  had  be- 
fore it  an  ordinance  of  the  City  of  Bridgeport.  The 
charter  of  the  town  of  Bridgeport  authorized  the 
City  of  Bridgeport  to  license  cartmen,  truckmen, 
hackmen,  butchers,  bakers,  petty  grocers,  hucksters 
and  common  victualers  under  such  restrictions  and 
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limitations  as  said  common  council  might  deem  ne- 
cessary and  proper  to  the  health  of  the  city,  and  to 
make  other  ordinances  relative  "to  any  and  all  sub- 
jects which  shall  be  deemed  necessary  and  proper 
for  the  protection  and  preservation  of  the  lives  of 
the  citizens."  The  city  council  under  this  grant  of 
power  enacted  an  ordinance  requiring  a  license  from 
all  milkmen.  The  court  held  that  this  ordinance  was 
not  authorized,  under  the  general  welfare  clause,  nor 
under  the  provision  above  referred  to  and  was  there- 
fore void.    The  court  say: 

"The  right  to  license  the  pursuit  of  a  law- 
ful business,  which  as  usually  carried  on  does 
not  endanger  the  public  health  or  safety,  and 
thus  to  limit  the  number  of  those  who  may  en- 
gage in  it,  is  one  of  the  highest  powers  of  sov- 
ereignity.    When  conferred  upon  a  municipal 
corporation,  the  grant  can  not  be  extended  by 
any  doubtful  implication." 
For  the  various  reasons  assigned  the  judgment 
of  the  lower  court  should  be  reversed.     The  act  of 
the  Legislature  creates  no  civil  liability,  nor  is  a 
civil  remedy  provided  and  the  act  itself  is  void  in 
that  it  requires  the  doing  of  that  which  is  impossible 
and  is  so  indefinite  and  uncertain  in  its  provisions 
that  it  can  neither  be  complied  with  nor  enforced ;  in 
that  it  confers  upon  the  court  or  Judge  arbitrary 
power  to  deny  to  those  engaged  in  useful  occupations 
the  right  of  following  such  occupations,  and  to  deny 
persons  possessed  of  property  the  right  to  use  and 
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enjoy  such  property,  in  violation  of  the  provisions  of 
the  federal  constitution;  in  that  under  the  provis- 
ions of  the  act,  those  whose  incomes  are  derived  from 
mining  and  exceed  $5000  are  discriminated  against 
in  favor  of  those  whose  incomes  are  derived  from 
some  other  source  and  those  whose  incomes  derived 
from  mining  are  less  than  $5000,  in  violation  of  the 
provisions  of  the  federal  constitution ;  and  in  that  it 
IF  not  uniform  upon  the  same  class  of  subjects,  is  not 
based  upon  an  assessment  and  is  not  assessed  accord- 
ing to  value,  in  violation  of  the  provisions  of  the  Or- 
ganic Act  of  the  Territory  of  Alaska  in  that  regard. 

Respectively  submitted, 
HELLENTHAL  &  HELLENTHAL, 

Attorneys  for  Plaintiff  in  Error. 

CURTIS  H.  LINDLEY, 
of  Counsel. 
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STATEMENT  OF  THE  CASE. 

This  is  one  of  the  suits  brought  for  the  purpose 
of  testing  the  validity  of  the  revenue  laws  of  the  Ter- 
ritory of  Alaska,  of  which  there  are  four  others  here 
pending. 

The  controversy  was  submitted  as  an  agreed 
case  under  the  provisions  of  Chapter  28  of  the  Alaska 
Code  of  Civil  Procedure. 

From  the  agreed  case  it  appears  that  the  Alaska 
Mexican  Gold  Mining  Company  was  a  corporation, 
duly  incorporated  and  carrying  on  a  mining  business 
between  July  31st  1913  and  January  1st,  1914,  and 
during  that  period  had  a  net  income  of  $59,655.77, 
and  that  for  the  calendar  year  of  1914  it  recovered 
a  net  income  of  $119,953.49,  upon  which  sums  the 
Territory  of  Alaska  demanded  and  obtained  judg- 
ment for  V2  of  1  per  cent  as  provided  in  the  revenue 
act  of  the  Territory,  known  as  Chapter  52  of  the 
Session  Laws  of  Alaska  1913.  It  further  appears 
from  the  agreed  statement  that  the  Alaska  Mexican 
Gold  Mining  Company  fully  complied  with  the  pro- 
visions of  the  Act  of  Congress  providing  for  taxes 
on  business  and  trade  in  Alaska  by  paying  thereun- 
der a  tax  of  $3.00  per  annum  on  each  of  its  one  hun- 
dred and  twenty  stamps. 

The  court  held  that  under  the  statement  the  de- 
fendant was  liable  for  the  license  tax  laid  by  the 
Territory  of  Alaska  in  Chapter  52  Session  Laws  of 


1913;  and  that  the  taxes  so  due  may  be  recovered  in 
a  civil  action  under  the  provisions  of  Chapter  76 
Session  Lav^s  of  1915,  and  rendered  judgment  in  fa- 
vor of  the  Territory  and  against  the  defendant  for 
the  proper  amount  under  said  rulings.  (Record 
pages  21-22).  The  defendant  thereupon  assigned 
errors  (Record  pages  25-26)  and  brought  the  cases 
to  this  court  upon  Writ  of  Error.  The  errors  as- 
signed are  four  (Record  pages  25-26),  and  as  we 
understand  it,  raise  the  following  questions  when 
taken  in  conjunction  with  the  Bill  of  Exceptions, 

namely : 

lst_That  no  civil  liability  was  created  by  the 
provisions  of  Chapter  52  of  the  Act  of  the  Territorial 
Legislature,  Session  Laws  1913,  and  that  the  provi- 
sions of  Chapter  76  of  the  Session  Laws  of  the  Alas- 
ka Legislature  of  1915  providing  for  the  collection  of 
the  back  taxes  then  due  by  civil  suit,  was  void  be- 
cause retroactive. 

2nd— That  Chapter  52  of  the  Act  of  the  Terri- 
torial Legislature  of  1913  is  void  so  far  as  the  de- 
fendant is  concerned  because  it  was  impossible  for 
the  defendant  to  comply  with  the  provisions  of  said 
act  and  apply  for  and  obtain  a  license  as  therein 
provided,  because  it  could  not  know  and  therefore  pay 
in  advance,  the  V2  of  1  per  cent  on  its  net  income,  and 
that  a  court,  in  a  prosecution  for  failure  to  comply 
v/ith  it,  would  be  powerless  to  impose  a  sentence  be- 
cause the  amount  fixed  as  a  penalty  is  so  indefinite 


and  uncertain  that  no  sentence  could  be  imposed  by 
the  court. 

3rd— That  the  said  Territorial  Act  is  void  be- 
cause it  confers  arbitrary  power  upon  the  court  or 
judge  to  deny  the  owner  of  a  mining  claim  or  claims 
the  right  to  work  and  operate  said  claims,  and  there- 
by gives  it  the  power  to  confiscate  the  property  of 
the  defendant  engaged  in  a  lawful  occupation. 

4th — That  the  license  tax  imposed  by  the  said 
Act  of  the  Alaska  Legislature  is  a  revenue  measure 
pure  and  simple  and  is  in  conflict  with  that  provi- 
sion of  Section  9  of  the  Organic  Act  which  reads: 
"All  taxes  shall  be  uniform  upon  the  same  class  of 
subjects  and  shall  be  levied  and  collected  under  gen- 
eral laws  and  the  assessment  shall  be  according  to 
the  actual  value  thereof,"  and  that  consequently 
the  Alaska  Legislature  had  no  power  to  raise  rev- 
enue by  a  license  tax. 

5th — That  the  said  Act  of  the  Territorial  Leg- 
islature was  void  in  that  it  is  not  uniform  upon  the 
same  class  of  subjects,  because  of  the  exemption  from 
taxation  of  the  first  $5000  of  the  net  income. 

ARGUMENT 

In  as  much  as  this  is  a  test  case,  in  which,  if 
for  any  reason,  assigned  or  otherwise,  the  Territor- 
ial Revenue  Bill  attacked  is  invalid,  it  is  in  the  in- 
terest of  public  policy  that  it  be  so  declared,  we  will 
proceed  to  discuss  the  questions  in  our  own  way  with- 
out seeking  to  follow  too  closely  and  seriatim  the 
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points  discussed  in  the  brief  of  the  plaintiff  in  error. 

1st — The  first  question  raised  is  that  there  was 
no  civil  liability  created  by  the  revenue  act  of  Alas- 
ka 1913,  and  that  the  provision  for  civil  suit  for  all 
such  taxes,  found  in  the  Revenue  Act,  Chapter  76 
Session  Laws  of  Alaska  1915,  is  void  because  retro- 
active. 

This  contention  will  be  seen  to  be  wholly  un- 
tenable by  a  mere  glance  at  the  law  in  question.  Sec- 
tion 3  of  the  Act  (Session  Laws  of  Alaska  1913, 
pages  110-111)  provides  that  any  person,  firm  or 
corporation  convicted  of  a  violation  of  the  act  shall 
be  fined  a  sum  equal  to  the  license  required  for  the 
business,  trade  or  occupation,  and  for  a  second  con- 
viction, a  sum  double  the  amount,  and  then  follows 
this :  'Trovided  further,  however,  that  in  the  event 
of  any  person,  firm  or  corporation  shall  fail  to  pay 
the  license  required  by  the  provisions  of  this  Act  and 
shall  further  fail  to  pay  any  fine  that  may  be  im- 
posed by  a  court  of  competent  jurisdiction,  for  such 
failure  to  so  pay  said  license  fee  or  taxes  required 
by  the  provisions  of  this  act,  judgment  may  be  en- 
tered against  such  firm,  person,  or.  corporation  and 
process  shall  be  issued  for  the  enforcement  of  the 
collection  of  said  judgment  and  in  the  same  manner 
as  judgments  in  civil  proceedings."  "Whether  a  civil 
action  would  lie  under  this  provision  is  not  material 
or  necessary  to  consider  or  determine.  A  liability 
for  the  payment  of  money  was  created.  By  Section 
4  of  Chapter  76  Session  Laws  of  Alaska  1915,  page 
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189,  a  civil  remedy  was  given,  and  that  remedy  by 
Section  7,  page  190,  v^as  made  applicable  for  taxes 
due  under  the  Act  of  1913.  That  a  statute  v^hich 
merely  gives  a  new  remedy  to  enforce  an  existing 
right  is  not  retroactive  within  the  meaning  of  the 
constitution,  is  too  well  settled  and  too  obvious  to 
require  either  argument  or  authority  to  support  it. 
2nd — If  the  defendant  had  attempted  to  comply 
with  the  lav/  and  found  it  impossible  to  do  so,  or  if 
he  was  resisting  a  sentence  to  be  imposed  after  a  con- 
viction, the  objections  made  under  this  heading 
might  at  least  be  admissible  of  some  argument.  In 
reply  to  it,  it  is  only  necessary  to  say  that  many  of 
the  persons  and  corporations,  including  among  the 
latter  the  greatest  metal  producer  in  the  Territory, 
have  complied  with  the  law  and  found  no  difficulty 
therein.  The  language  of  the  Act  (see  Session  Laws 
of  Alaska  1915,  page  107) ,  is  as  follows :  "That  any 
person  or  persons,  corporation  or  company  proce- 
cuting  or  attempting  to  prosecute  any  of  the  follow- 
ing lines  of  business  within  the  Territory  of  Alaska, 
shall  first  apply  for  and  obtain  a  license  so  to  do 
from  the  District  Court  or  a  subdivision  thereof  in 
said  Territory,  and  pay  for  said  license  for  the  re- 
spective lines  of  business  and  trades  as  follows,  to- 

v/it :   mining,  V2  of  1  per 

cent  on  the  net  income  over  and  above  $5000.00  per 
annum."  When  this  Act  was  passed,  there  was  in 
force  and  had  been  in  force  since  1898,  an  Act  pro- 
viding for  a  license  tax  on  business  in  Alaska  (See 
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Compiled  Laws  of  Alaska,  page  782)  which  reads 
as  follows:  "That  any  person  or  persons,  corpo- 
ration or  company  prosecuting  or  attempting  to  pro- 
secute any  of  the  following  lines  of  business  within 
the  District  of  Alaska  ^hall  first  apply  for  and  ob- 
tain a  license  so  to  do  from  the  District  Court  or  a 
sub-division  thereof  in  said  District,  and  pay  for 
said  license  for  the  respective  lines  of  business  and 
trade  as  follows,  to-wit:"  It  will  thus  be  seen 
that  the  language  used  in  the  Act  of  the  Alaska  Leg- 
islature was  copied  from  the  Act  of  Congress. 

Now  among  the  lines  of  business  taxed  by  the 
Act  of  Congress,  were  the  following:  Fisheries, 
Salmon  Canneries,  4c  per  case;  Salmon  Salteries  10c 
per  barrel;  Fish  Oil  Works  10c  per  barrel) ;  Fertili- 
zer V.orks  20c  per  ton;  Mercantile  Establishments 
doing  a  business  of  $100,000.00  per  annum,  $500.00 
per  annum;  doing  a  business  of  $75,000.00  per  an- 
num, $375.00  per  annum;  doing  a  business  of  $50,- 
000.00  per  annum,  $250.00  per  annum;  doing  a  busi- 
ness of  $25,000.00  per  annum,  $125.00  per  annum; 
doing  a  business  of  $10,000.00  per  annum,  $50.00  per 
annum;  doing  a  business  of  under  $10,000.00  per 
annum,  125.00  per  annum ;  doing  a  business  of  under 
$4,000.00  per  annum,  $10.00  per  annum.  Now  it 
is  manifest  that  the  taxes  upon  the  fisheries  and  up- 
on the  mercantile  establishments  could  only  be  as- 
certained and  paid  at  the  end  of  the  year  for  which 
they  were  paid,  and  at  the  time  the  Alaska  Leg- 
islature passed  the  bill  laying  the  indeterminate  tax 
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upon  mines,  Alaska  had  had  fourteen  years  exper- 
ience under  the  Tax  Act  of  Congress  and  there  had 
never  been  any  trouble  or  difficulty  of  any  kind  in 
ascertaining  and  collecting  the  tax  upon  the  salmon 
canneries,  salmon  salteries,  fish  oil  works,  fertilizers 
or  mercantile  establishments.  All  that  was  necessary 
under  the  Act  of  Congress,  and  all  that  is  necessary 
under  the  Act  of  the  Alaska  Legislature,  is  to  apply 
a  little  common  sense  and  reason  to  it,  and  it  is  per- 
fectly easy  to  see  that  in  the  cases  in  which  the 
amount  of  tax  is  made  to  depend  upon  the  operations 
of  the  line  of  business  during  the  year  for  which  the 
tax  is  laid,  it  shall  be  calculated  and  paid  at  the  end 
of  the  year,  though  the  Legislature  did  not  expressly 
so  provide. 

3rd — It  is  contended  by  the  defendant  that  the 
Territorial  Act  is  void  because  it  confers  arbitrary 
power  upon  the  court  or  judge  to  deny  the  owner  of  a 
mining  claim  the  right  to  work  and  operate  said  claim 
and  therefore  confers  upon  them  the  pov/er  to  con- 
fiscate property.  To  say  the  least,  this  is  a  rather 
strange  objection  to  come  from  a  defendant  that  has 
refused  to  apply  for  a  license  or  to  pay  its  taxes  when 
ascertained.  No  such  difficulty  or  objection  has  ever 
arisen  under  the  Act  of  Congress,  and  indeed  could 
not  arise.  The  act  of  the  court  in  issuing  the  license 
is  a  ministerial  act  and  vv^hen  the  person  subject  to 
the  payment  of  the  taxes  has  tendered  the  same, 
the  court  has  no  function  to  perform  except  to  issue 
the  license. 
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4th — It  is  next  contended  that  the  license  tax 
imposed  is  a  revenue  measure  pure  and  simple  and  as 
such  is  in  conflict  with  that  portion  of  Section  9  of 
the  Organic  Act  which  provides  "All  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  and  shall  be 
levied  and  collected  under  general  laws  and  the  as- 
sessment shall  be  according  to  the  actual  value  there- 
of." In  answer  to  this  argument  it  is  only  necessary 
to  point  out  that  the  Alaska  Legislature  posssssed 
legislative  power  extending  to  "all  rightful  subjects 
of  legislation";  and  it  will  hardly  be  denied  that 
the  raising  of  revenue  by  levying  license  taxes  on 
business  pursuits  is  "a  rightful  subject  of  legisla- 
tion." (25  Cyc  Page  599).  And,  as  a  matter  of 
fact,  the  provision  quoted  from  Section  9  of  the  Or- 
ganic Act  has  absolutely  no  application  to  license 
taxes,  for : 

"The  constitution  of  many  of  the  states 
contain  the  requirement  that  taxation  shall  be 
equal  and  uniform,  that  all  property  in  the  state 
shall  be  taxed  in  proportion  to  its  value,  that  all 
taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  or  that  the  legislature 
shall  provide  for  an  equal  and  uniform  rate  of 
assessment  and  taxation ;  and  in  the  face  of  such 
provisions  a  tax  law  which  violates  the  pre- 
scribed rule  of  equality  and  uniformity  is  in- 
valid, although  there  is  sufficient  difference  in 
the  wording  of  the  different  provisions  to  ac- 
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count  for  some  lack  of  uniformity  in  the  deci- 
sions as  to  what  constitutes  a  violation  of  their 
requirements.     The  requirement  does  not  ap- 
ply to  every  species  of  taxation,  and  does  not 
restrict  the  legislature  to  the  levying  of  taxes 
upon  property  alone.     The  restriction  relates 
only  to  the  rate  or  amount  of  taxation  and  its  in- 
cidence upon  taxable  persons  and  property,  and 
does  not  limit  the  legislature  in  regulating  the 
mode  of  levying  and  collecting  the  taxes  impos- 
ed, and  it  also  relates  only  to  property  within 
the  state,  and  neither  the  statutes  of  another 
state  nor  the  action  of  its  taxing  officers  can  af- 
fect the  question.    In  the  absence  of  such  a  con- 
stitutional requirement  it  is  not  essential  to  the 
validity  of  taxation  that  it  shall  be  equal  and  uni- 
form, and  in  such  a  case  a  tax  law  cannot  be  de- 
clared unconstitutional  merely  because  it  oper- 
ates unequally,  unjustly,  or  oppressively. 

The  requirement  of  equality  and  uniformity 
applies  only  to  taxes  in  the  proper  sense  of  the 
word,  levied  with  the  object  of  raising  revenue 
for  general  purposes,  and  not  to  such  as  are  of 
an  extraordinary  and  exceptional  kind,  or  to  lo- 
cal assessments  for  improvements  levied  upon 
property  specially  benefitted  thereby,  or  to  other 
burdens,  charges,  or  impositions  which  are  not 
properly  speaking  taxes;  and  further,  such  a 
constitutional  provision  is  to  be  restricted  to 
taxes  on  property,  as  distinguished  from  such  as 
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are  levied  on  occupations,  business,  or  franchise- 
es, and  in  inheritances  and  successions,  and  as 
distinguished  also  from  exactions  imposed  in  the 
exercise  of  the  police  power  rather  than  that  of 
taxation. 

The  principle  of  equality  and  uniformity  does 
not  require  the  equal  taxation  of  all  occupations 
or  pursuits,  nor  prevent  the  legislature  from  tax- 
ing some  kinds  of  business  while  leaving  others 
exempt,  or  from  classifying  the  various  forms  of 
business,  but  only  that  the  burdens  of  taxation 
shall  be  imposed  equally  upon  all  persons  pursu- 
ing the  same  avocation,  or  that  if  those  following 
the  same  calling  are  divided  into  classes  for  the 
purpose  of  taxation,  the  basis  of  classification 
shall  be  reasonable  and  founded  on  a  real  distinc- 
tion, and  not  merely  arbitrary  or  capricious.  To 
this  extent  also,  and  no  further,  the  principle  ap- 
plies to  license  fees  or  taxes  imposed  under  the 
police  power  or  for  the  better  regulation  of  occu- 
pations supposed  to  have  an  important  public  as- 
pect." 

.(37Cyc.p.  729-33.) 
{See  also  Binns  vs.  U.  S.,  194  U.  S.  436.) 
5th — The  last  point  involved  directly  in  the  Bill 
of  Exceptions  and  in  the  Assignments  of  Error,  is 
that  the  Tax  Act  of  1913  is  void  because  of  the  ex- 
emption from  taxation  of  the  first  $5000.00  of  the 
net  income,  and  it  is  said  that  it  is  not  therefore  uni- 
form upon  the  same  class  of  subjects.     Why  not? 


15 

The  Act  merely  classifies  the  incomes  which  shall 
pay  and  those  which  shall  not  pay,  according  to  a 
uniform  rule.  The  defendant  gets  an  exemption 
on  its  first  $5,000.00  of  net  income  exactly  the  same 
as  the  man  whose  income  only  equals,  or  is  less  than 
$5000.00.    (See  37  Cyc  cited  above.) 

6th — There  is  another  question  not  directly 
raised  in  this  case,  but  which  is  involved  in  some  of 
the  others  and  is  embodied  in  the  agreed  statement, 
which  we  deem  it  proper  to  briefly  notice,  though  the 
question  is  treated  more  at  length  in  the  briefs  of 
some  of  the  other  cases,  namely:  Is  the  Act  of  the 
Alaska  Legislature  approved  April  29th  1915  and 
printed  as  Chapter  76  Session  Laws  of  Alaska  for 
that  year,  void  because  actually  passed  in  the  morn- 
ing hours  of  April  30th  1915?  If  it  is,  then  the  ques- 
tion of  the  right  to  a  money  judgment  might  depend 
solely  upon  the  provisions  found  in  Chapter  52  of  the 
Session  Laws  of  1913,  already  quoted.  The  facts 
upon  which  this  contention  is  made  are  set  forth  in 
the  agreed  statement  as  follows : 

"The  second  session  of  the  legislature  which 
passed  chapter  76,  Session  Laws  of  Alaska,  1915, 
convened  on  the  1st  day  of  March,  1915,  at  12 
o'clock  noon ;  that  on  the  29th  day  of  April,  1915, 
said  legislature  adjourned,  sine  die,  at  12  o'clock 
midnight,  according  to  the  official  time-pieces  of 
said  legislature,  that  it  to  say,  the  clocks  hanging 
in  the  halls  of  the  two  houses  of  the  legislature 
were  stopped  or  turned  back  by  the  sergeant-at- 
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arms  just  prior  to  the  hour  of  1 2  o'clock  midnight 
of  April  29th,  1915,  and  thereafter  between  the 
hours  of  3  and  4  o'clock  A.  M.,  sun  time,  of  April 
30, 1915,  while  the  clocks  in  said  hal^s  of  the  legis- 
lature still  indicated  prior  to  midnight,  being 
stopped  or  turned  back  as  aforesaid,  the  said  act, 
namely,  chapter  76  of  the  Session  Laws  of  Alas- 
ka, 1915,  was  finally  passed  by  both  houses  of 
the  legislature  and  approved  by  the  governor 
and  was  enrolled  and  filed  in  the  office  of  the 
Secretary  of  State  for  the  territory  as  it  now 
appears  in  the  printed  volume  of  Session  Laws 
of  Alaska  1915,  Chapter  76;  that  the  Governor 
of  the  Territory  of  Alaska  did  not  call  an  extra 
session  to  pass  said  act." 

To  this  contention  there  are  two  complete  ans- 
wers. First,  the  sole  evidence  to  which  the  courts 
can  look  to  ascertain  vs^hat  is  the  statutory  law  is  the 
journals  of  the  legislative  body  and  the  enrolled  bills 
found  in  the  office  of  the  Secretary  of  State,  These 
are  conclusive  upon  the  courts. 

Fields  vs  Clark,  143  U.  S.  649. 
Lyons  vs  Wood,  153  U.  S.  649. 
Harwood  vs  Wenhvorth,  162  U.  S.  547. 
Second,  As  the  Legislature  for  1915  met  at  noon 
on  March  1st,  the  sixty  days  to  which  it  was  limited 
by  the  Organic  Act  did  not  expire  until  noon  of  April 
30th,  and  April  29th  as  a  legislative  day  of  twenty- 
four  hours,  actually  ended  at  noon  on  April  80th. 
White  vs  Hinton,  17  L.R.A.  66. 
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In  conclusion  we  respectfully  submit  that  the 
legislative  power  of  the  Territory  of  Alaska  em- 
braces **all  rightful  subjects  of  legislation"  not  in 
conflict  with  the  constitution  of  the  United  States 
or  the  Organic  Act  itself;  that  the  laying  of  li- 
cense taxes  is  "a  rightful  subject  of  legislation,"  that 
not  only  is  there  nothing  in  the  constitution  or  in  the 
Organic  Act  prohibiting  the  exercise  of  this  power, 
but  that  by  Section  3  of  the  Organic  Act  the  power 
to  lay  such  taxes  is  expressly  recognized  and  given; 
for  after  prohibiting  the  legislature  from  altering, 
amending,  modifying  or  repealing  certain  laws,  in- 
cluding the  laws  of  the  United  States  providing  for 
taxes  on  business  and  trade  in  Alaska,  it  was  * 'pro- 
vided, further,  that  this  provision  shall  not  operate 
to  prevent  the  legislature  from  imposing  other  and 
additional  taxes  or  licenses." 

It  may  be  conceded  that  the  revenue  bill  for  1913 
under  which  the  cause  of  action  herein  arose,  is 
loosely  and  inartif icially  drawn ;  it  may  be  conceded 
that  there  would  have  been  great  difficulty  in  en- 
forcing it  had  the  Territory  actively  attempted  to  do 
so.  But  there  was  no  machinery  of  law  provided  by 
the  Legislature  of  1913  to  enforce  actively  the  rev- 
enue laws.  As  a  consequence  no  revenue  was  col- 
lected except  from  those  who  complied  voluntarily 
with  the  law.  According  to  the  reports  of  the  Treas- 
urer of  Alaska  1915,  there  was  paid  in  under  the 
revenue  laws  of  1913,  $54,641.03.  In  1915  at  the 
second  session  of  the  Legislature  the  Governor  was 
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authorized  to  appoint  a  chief  counsel  for  the  Terri- 
tory of  Alaska  (see  Senate  Joint  Resolution  Num- 
ber 6  approved  April  29th  1915,  Session  Laws  of 
Alaska  1915,  page  197)  and  the  Legislature  made 
an  appropriation  to  cover  the  expenses  of  the  work, 
(See  Session  Laws  of  Alaska  1915  page  129) ;  and 
by  the  provisions  of  Chapter  76  Session  Laws  of 
1915,  Sections  3,  4  and  7,  it  was  made  the  duty  of 
the  legal  counsel  for  the  Territory  to  enforce  the 
collection  of  both  the  current  revenue  and  the  back 
taxes  that  had  accrued  under  the  Act  of  1913,  and 
definite  remedies  and  procedure  were  therein  laid 
down. 

We  respectfully  submit  that  none  of  the  ob- 
jections made  to  the  validity  of  the  laws  under  the 
taxes  involved  in  this  suit  are  sought  to  be  collected, 
are  tenable,  and  that  the  judgment  of  the  District 
Court  should  be  in  all  respects  affirmed. 

J.  H.  COBB, 
Chief  Counsel  for  the  Territory  of  Alaska. 
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REPLY  BRIEF  OF  PLAINTIFF  IN  ERROR. 

In  response  to  the  arguments  advanced  by  counsel 
for  the  Territory,  the  following  will  be  added  to 
what  has  been  said  in  regard  to  the  various  points  in 
the  opening  brief: 

I.  That  the  Act  of  the  First  Territorial  Legisla- 
ture which  forms  the  Basis  of  the  Present  Proceeding 
Creates  no   Civil  Liability. 

Counsel  contends  that  because  the  fine  to  be  assessed 
upon  the  first  conviction  under  the  Act  is  to  equal 
the  amount  of  the  license,  and  because  the  fine  to  be 


assessed  upon  a  second  conviction  is  to  be  double  the 
amount  of  the  license,  and  because  of  the  further 
fact  that  a  judgment  may,  after  conviction  duly  had, 
be  entered  to  enforce  payment  of  the  fine,  the  Act 
creates  a  civil  liability. 

Aside  from  the  fact  that  a  law  providing  for  a 
fine  to  be  imposed  upon  the  conviction  of  a  criminal 
ofifense  in  no  sense  creates  a  civil  liability,  counsel 
fails  to  call  the  attention  of  the  Court  to  the  fact 
that  under  the  provisions  of  this  Act  a  third  oflfense 
is  punished  not  only  by  a  fine,  but  by  imprisonment 
as  well.  For  the  first  ofifense  the  penalty  is  a  fine 
equal  to  the  amount  of  the  license,  for  the  second 
offense  the  penalty  is  a  fine  equal  to  double  this 
amount,  and  for  the  third  ofifense  the  penalty  is  a 
fine  equal  to  three  times  this  amount  and  imprison- 
ment of  not  less  than  thirty  days  nor  more  than  six 
months.  If  these  fines  may  be  recovered  in  a  civil 
proceeding  there  is  no  reason  why  a  sentence  of  im- 
prisonment may  not  be  imposed  under  this  law  in  a 
similar  proceeding. 

Not  only  is  there  no  difference  between  a  fine  and 
a  term  of  imprisonment  in  that  both  are  imposed  as 
punishment  for  an  ofifense  under  the  law  and  in  that 
neither  are  assessed  to  wipe  out  a  civil  obligation,  but 
in  the  present  case  the  liability  to  both  fine  and  im- 
prisonment arose  as  the  result  of  the  same  unlawful 
act.  Here  is  found  at  least  one  of  the  reasons  why 
the  Act  of  the   First  Territorial   Legislature  creates 


no  civil  liability  and  why  the  Act  of  the  Second  Ter- 
ritorial Legislature  providing  for  the  enforcement  of 
these  fines  and  terms  of  imprisonment  by  a  civil  pro- 
ceeding is  void. 

Since  this  matter  was  fully  gone  over  in  the  open- 
ing brief,  it  will  not  be  further  discussed  here,  except 
to  reply  to  the  further  contention  of  counsel  that  the 
provision  empowering  the  Court  to  enter  judgment 
for  the  amount  of  the  fine  after  conviction  has  the 
effect  of  creating  a  civil  liability. 

It  will  be  noted  that  under  the  Act  both  natural 
persons  and  corporations  are  upon  conviction  made 
liable  to  fine  and  imprisonment.  It  is  provided  that 
after  a  conviction  has  been  had  and  a  fine  has  been 
imposed,  the  defendant  may  be  imprisoned  with  a 
view  of  enforcing  the  payment  of  the  fine  or  a  judg- 
ment may  be  entered  against  him  which  may  be  col- 
lected as  other  judgments.  Of  course  a  corporation 
could  not  be  imprisoned,  so  that  a  fine  assessed  against 
it  could  not  be  collected  or  enforced  by  a  threat  of 
imprisonment;  accordingly  the  provision  is  added  pro- 
viding for  the  collection  of  a  fine  by  entering  a  judg- 
ment to  be  collected  as  other  judgments.  The  law 
does  not  provide  that  this  judgment  may  be  entered 
in  a  civil  proceeding,  but  it  provides  that  this  judg- 
ment may  be  entered  after  a  conviction  has  been 
duly  had  and  a  fine  imposed,  and  after  the  defendant 
has  failed  to  pay  this  fine  when  imposed.  This  is 
not  an  unusual  provision  to  be  found  in  criminal  stat- 


utes,  and  in  no  case  does  it  create  a  civil  liability.  Its 
effect  is  merely  to  provide  an  additional  method  for 
the  enforcement  of  the  penalty  imposed  under  the 
provisions  of  the  act  of  which  it  forms  a  part. 

Counsel  makes  the  statement  that  a  statute  vs^hich 
merely  gives  a  remedy  to  enforce  an  existing  right 
is  not  retroactive  within  the  meaning  of  the  Consti- 
tution. This  much  is  conceded,  but  it  is  contended 
that  the  Act  of  the  Second  Territorial  Legislature  is 
not  such  a  statute,  for  the  reasons  pointed  out  in  the 
opening  brief. 

In  addition  to  what  has  been  said  upon  this  sub- 
ject in  our  opening  brief,  it  may  be  added  that  if  this 
Act  were  considered  as  a  valid  act  the  Territory 
would  be  authorized  not  only  to  recover  the  fine  im- 
posed for  the  first  violation,  which  is  the  amount  of 
the  license,  but  also  the  fine  and  imprisonment 
imposed  for  each  subsequent  violation,  since  the  act 
provides  that  each  day  or  part  of  a  day  that  a  person, 
firm  or  corporation  does  business  or  attempts  to  do 
business  in  violation  of  its  provisions,  shall  constitute 
a  separate  offense,  punishable  in  the  case  of  the  first 
and  second  offense  by  fine  and  in  that  of  the  third 
offense  by  both  a  fine  and  imprisonment.  It  is  not  a 
difficult  matter  to  imagine  what  the  effect  would  be 
if  counsel's  contention  were  regarded  as  correct. 


2.  The  Provisions  of  the  Act  are  such  That  It  is 
Impossible  Either  to  Comply  Therewith  or  to  Enforce 
Them. 

Counsel  makes  the  statement  that  if  the  defendant 
had  attempted  to  comply  with  the  law  and  found  it 
impossible  to  do  so,  or  if  it  were  resisting  a  sentence 
imposed  after  conviction,  these  objections  might  be 
admissible  of  some  argument.  Counsel  does  not  point 
out  how  one  engaged  in  the  fishing  or  mining  business 
could  make  an  attempt  in  one  case  to  predict  the 
amount  of  its  net  income  a  year  in  advance,  and  in 
the  other  case  the  number  and  kind  of  cases  of  fish 
that  he  might  at  a  future  time  be  able  to  catch  and 
can.  Nor  does  counsel  point  out  how  a  conviction  for 
a  violation  of  the  act  could  ever  have  been  had  or  how 
a  sentence  could  ever  have  been  imposed  so  that  any- 
one could  ever  be  placed  in  the  position  of  resisting 
such  a  sentence.  There  is  no  rule  of  law  requiring 
anyone  to  attempt  the  impossible. 

Counsel  says  that  in  reply  to  the  argument  made  it 
is  only  necessary  to  say  that  many  persons  and  cor- 
porations, including  among  the  latter  the  greatest 
metal  producer  in  the  territory,  have  complied  with 
the  law  and  found  no  difficulty  therein.  There  is 
nothing  in  the  record  upon  this  subject,  nothing  to 
show  that  anyone  has  ever  complied  with  this  law. 
This  much  is  certain,  that  no  one  could  comply  with 
it  unless  such  a  one  possessed  the  gift  of  prophecy. 
That  some   possessed   this   gift   and   could,   therefore. 


comply  with  the  law  is  a  proposition  that  will  be 
neither  admitted  nor  denied. 

Counsel  says  that  the  greatest  metal  producer  in 
the  Territory  has  complied  with  the  law.  Who  this 
metal  producer  is  we  are  not  advised.  All  the  metal 
producers  in  southeastern  Alaska,  including  the  great 
Treadwell  mine,  are  under  an  agreement  with  counsel 
awaiting  the  decisions  in  the  cases  now  pending  be- 
fore complying  with  the  demands  of  the  Territory. 
Aside  from  these  there  are  no  metal  producers  in 
Alaska  except  the  copper  mines  to  the  westward. 
The  owners  of  these  may  be  gifted  with  the  gift  of 
prophecy,  but  it  would  seem  unfair  to  blame  the 
operators  of  the  fisheries  and  the  quartz  mines  for 
not  being  similarly  qualified  to  look  into  the  future. 
These  may,  like  Tennyson,  look  into  the  future  as  far 
as  human  eye  can  see,  but  the  extent  of  the  income 
to  be  derived  from  as  fickle  a  business  as  mining,  and 
the  extent  of  a  fish  pack,  depending  upon  such  an 
uncertainty  as  one's  ability  to  catch  fish,  is  beyond 
their  range  of  vision. 

Counsel  says  that  all  that  is  necessary  under  the 
Act  of  the  Territorial  Legislature  ''is  to  apply  a  little 
"  common  sense  and  reason  to  it  and  it  is  perfectly 
"  easy  to  see  that  in  the  cases  in  which  the  amount  of 
*'  tax  is  made  to  depend  upon  the  operations  of  the 
"  line  of  business  during  the  year  for  which  the  tax 
"  is  laid,  it  shall  be  calculated  and  paid  at  the  end  of 
"  the  year,  though  the  Legislature  did  not  expressly 


"  so  provide."  The  difficulty  with  applying  this 
method  of  payment,  however,  lies  in  the  fact,  not  only 
that  the  Legislature  did  not  expressly  provide  for  it, 
but  in  the  further  fact  that  the  Legislature  has  ex- 
pressly provided  against  it. 

Section  3  of  the  Act  provides: 

"That  any  person,  corporation  or  company  do- 
ing or  attempting  to  do  business  in  violation  of 
the  provisions  of  this  Act,  or  without  first  havitig 
paid  the  license  therein  required,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be   fined,  etc." 

Under  this  provision,  therefore,  it  will  be  noted 
that  it  is  not  only  necessary  to  apply  for  and  obtain 
a  license  in  advance,  but  also  to  pay  the  amount  re- 
quired in  advance.  If  this  is  not  done  the  person  or 
corporation  attempting  to  do  business  violates  the 
provisions  of  the  Act  and  becomes  subject  to  the  pen- 
alties imposed. 

In  order  to  follow  the  suggestion  of  counsel,  there- 
fore, it  would  not  only  be  necessary  to  add  an  addi- 
tional provision  to  the  Act,  but  also  to  strike  out  one 
or  more  of  the  provisions  actually  contained  in  the 
Act  itself.  That  all  this  cannot  be  done  by  the  ap- 
plication of  common  sense  and  reason  requires  no 
argument.  The  reason  and  common  sense  should  have 
been  applied  at  the  time  the  Act  was  enacted. 
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3-  The  Act  Confers  Arbitrary  Power  upon  the 
Court  in  Relation  to  the  Matters  Indicated  in  the 
Opening  Brief. 

In  reply  to  the  argument  advanced  in  the  opening 
brief  upon  this  proposition,  counsel  says,  "To  say  the 
"  least,  this  is  a  rather  strange  objection  to  come  from 
"  a  defendant  that  has  refused  to  apply  for  a  license 
"  or  to  pay  its  taxes  when  ascertained."  This  objec- 
tion may  be  strange,  but  it  is  equally  true  that  the 
doctrine  that  one  must  comply  with  a  void  act  before 
he  will  be  heard  to  assert  its  invalidity,  has  a  very 
unfamiliar  ring  to  it.  Counsel's  contention  is  that 
one  is  estopped  from  questioning  the  validity  of  a 
law  unless  he  has  first  complied  with  it.  It  is  but 
necessary  to  state  this  proposition  in  order  to  refute  it. 

Nor  can  very  much  blame  be  attached  to  a  mining 
or  fishing  concern  for  not  paying  the  amount  of  its 
license  taxes  at  the  end  of  the  season  when  they  can 
be  ascertained.  In  the  case  of  the  mines  they  cannot 
be  ascertained  until  the  close  of  the  year,  and  in  the 
case  of  the  fisheries  they  cannot  be  ascertained  until 
the  close  of  the  fishing  season.  In  order  to  pay  the 
taxes  when  ascertained,  therefore,  the  mining  or  fish- 
ing concern  would  be  obliged  to  pay  the  amount  of 
the  license  for  the  first  day's  violation,  double  the 
amount  for  the  second  day's  violation,  three  times  the 
amount  for  the  third  day's  violation,  and  in  addition 
to  this,  surrender  itself  to  suffer  imprisonment  for  a 
period  of  not  less  than  thirty  days  nor  more  than  six 


months,  and  these  cumulative  fines  and  terms  of  im- 
prisonment would  have  to  be  calculated  by  consider- 
ing each  day  in  the  year  a  separate  offense  in  the  case 
of  the  mines,  and  each  day  composing  the  fishing  sea- 
son a  separate  offense  in  the  case  of  the  fisheries. 
The  fact  that  the  Territory  in  bringing  these  actions 
has  confined  itself  to  a  demand  for  the  penalty  im- 
posed for  the  first  day's  violation  does  not  alter  the 
fact  that  in  addition  to  this  penalty  the  defendant  is 
under  the  law  also  liable  to  all  the  other  cumulative 
penalties.  Nor  would  a  payment  of  the  amount  de- 
manded in  these  actions  wipe  out  the  criminal  lia- 
bility resulting  from  a  violation  of  the  Act.  Nowhere 
is  it  provided  that  this  w^ould  be  the  result,  nor  is 
anyone  given  the  power  to  compromise  these  crimes. 
Counsel  says:  "No  such  difficulty  or  objection  has 
ever  arisen  under  the  Act  of  Congress,  and  indeed 
could  not  arise."  This  statement  of  counsel  is  quite 
true,  and  the  reason  for  it  is  that  the  Act  of  Congress 
referred  to  does  not  contain  the  provision  to  which 
this  objection  is  made.  The  first  paragraph  of  the 
Act  of  the  Territorial  Legislature  was  copied  from 
the  Act  of  Congress  relating  to  license  taxes,  but  the 
paragraph  conferring  this  arbitrary  power  upon  the 
Court  or  Judge  was  not  copied  from  that  Act  but 
was  copied  from  the  Act  of  Congress  relating  to 
licenses  for  the  sale  of  intoxicating  liquors.  The  Act 
of  Congress  relating  to  the  sale  of  intoxicating  liquors 
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is  published  as  Section  2572  of  the  Compiled  Laws 
of  Alaska  and  is  as  follows: 

''That  the  licenses  provided  for  in  this  Act  shall 
be  issued  by  the  Clerk  of  the  District  Court  or 
any  sub-division  thereof,  in  compliance  with  an 
order  of  the  Court  or  Judge  thereof  duly  made 
and  entered,  and  the  Clerk  of  the  Court  shall  keep 
a  full  record  of  all  applications  for  licenses  and 
of  all  recommendations  for  and  remonstrances 
against  the  granting  of  licenses  and  of  the  action 
of  the  Court  thereon." 

Section  2  of  the  Act  of  the  Territorial  Legislature 
is  a  copy  of  the  section  just  quoted  and  was  not  copied 
from  any  provision  contained  in  the  Act  of  Congress 
relating  to  licenses  in  connection  with  trades  or  busi- 
ness. 

In  order  to  refute  the  statement  of  counsel  that  the 
Court  in  issuing  a  license  under  this  provision  is  per- 
forming a  mere  ministerial  act  and  has  no  function  to 
perform  upon  the  tendering  of  the  money  except  to 
issue  the  license,  it  is  but  necessary  to  call  attention  to 
the  language  of  the  provision.  Under  it  the  Court  or 
Judge  does  not  issue  the  license  at  all.  The  license  is 
issued  by  the  Clerk.  The  Clerk  is  made  the  minis- 
terial officer  by  whom  the  ministerial  duties  are  per- 
formed; but  he  cannot  act  until  the  Court  or  Judge 
has  made  an  order. 

The  Act  provides  for  action  by  the  Court,  but  this 
action  is  based  upon  recommendations  and  remon- 
strances. Since  this  matter  was  fully  discussed  in  our 
opening  brief  it  will  not  be  further  referred  to  here. 


II 

4-  That  the  Tax  Sought  to  be  Collected  Does  Not 
Conform  to  the  Requirements  in  the  Organic  Act 
Relating  to  Uniformity  and  Assessment  According  to 
Value. 

According  to  the  contention  of  counsel  for  the  Ter- 
ritory in  the  discussion  of  this  matter,  the  fact  that 
the  authority  of  the  Legislature  is  extended  to  all 
rightful  subjects  of  legislation  gives  the  Territorial 
Legislature  a  right  to  impose  and  collect  license  taxes 
regardless  of  whether  these  license  taxes  conform  to 
the  other  provisions  and  limitations  contained  in  the 
Organic  Act  itself.  If  the  provisions  extending  the 
power  of  the  Legislature  to  all  rightful  subjects  of 
legislation  stood  alone,  and  no  limitations  were  im- 
posed upon  the  taxing  power,  it  must  be  conceded  that 
any  tax  not  laid  in  violation  of  the  provisions  of  the 
Federal  Constitution  could  be  imposed  and  col- 
lected. But  such  is  not  the  case  in  Alaska.  While 
the  authority  of  the  Legislature  extends  to  all  rightful 
subjects  of  legislation,  it  is  expressly  provided  that 
"  All  taxes  shall  be  uniform  upon  the  same  class  of 
"  subjects,  and  shall  be  levied  and  collected  under 
"  general  laws  and  the  assessment  shall  be  according 
"  to  the  actual  value  thereof." 

The  ef]fect  of  this  provision  in  the  Organic  Act 
and  the  decisions  relating  to  similar  provisions  con- 
tained in  the  various  State  constitutions,  have  been 
fully  discussed  in  our  opening  brief.  To  the  argu- 
ments  there   advanced   and   the  authorities  cited   and 
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discussed  counsel  makes  no  reply.  The  brief  of  coun- 
sel contains  the  bald  statement,  "And  as  a  matter  of 
fact  the  provision  quoted  from  Section  9  of  the  Or- 
ganic Act  has  absolutely  no  application  to  license 
taxes."  No  reason  is  assigned  for  this  statement  and 
no  authorities  cited  except  a  quotation  from  Cyc, 
which  contains  the   following: 

"The  principle  of  equality  and  uniformity  does 
not  require  the  equal  taxation  of  all  occupations 
or  pursuits  nor  prevent  the  Legislature  from  tax- 
ing some  kinds  of  business  while  leaving  others 
exempt,  or  from  classifying  the  various  forms  of 
business,  but  only  that  the  burdens  of  taxation  shall 
be  imposed  equally  upon  all  persons  pursuing  the 
same  avocation,  or  that,  if  those  following  the  same 
calling  are  divided  into  classes  for  the  purpose  of 
taxation,  the  basis  of  classification  shall  be  reason- 
able and  founded  on  a  real  distinction  and  not 
merely  arbitrary  or  capricious.  To  this  extent  also, 
and  no  further,  the  principle  applies  to  license 
fees  or  taxes  imposed  under  the  police  power  for 
the  better  regulation  of  occupations  supposed  to 
have  an  important  public  aspect." 

While  a  general  statement  from  a  text  book  based 
upon  the  decisions  of  the  State  courts  with  reference  to 
the  meaning  of  the  limitations  upon  the  taxing  power 
found  in  the  State  constitutions  can  have  but  little 
value  in  considering  the  effect  of  the  limitation  upon 
the  taxing  power  contained  in  the  Alaska  Organic 
Act,  because  these  limitations  as  found  in  the  State 
constitutions  are  in  all  cases,  as  has  been  pointed  out 
in  the  opening  brief,  widely  different  from  the  limi- 
tation found  in  the  Alaska  Organic  Act,   it  will  be 
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noted  that  the  quotation  from  Cyc.  referred  to  in  the 
brief  of  counsel  for  the  Territory  and  above  quoted 
states  in  express  terms  that  these  limitations  are  ap- 
plicable to  license  taxes,  and  cannot,  therefore,  be 
relied  upon  as  any  authority  for  the  statement  of  coun- 
sel that  they  are  not  so  applicable. 

Counsel  also  refers  to  the  case  of  Binns  vs.  The 
United  States,  but  in  that  case  none  of  the  questions 
here  involved  were  before  the  Court.  The  only  ques- 
tion there  was  whether  Congress  could  collect  a  tax 
in  the  Territory  that  was  not  uniform  throughout  the 
United  States,  and  it  was  held  by  the  Court  that  be- 
cause that  tax  was  a  local  tax  levied  for  the  purpose 
of  meeting  the  expense  incident  to  the  administration 
of  the  law  in  the  Territory  it  did  not  come  within 
the  inhibition  "That  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States."  None 
of  the  questions  presented  in  this  case  were  before 
the  Court  in  that  case.  If  the  decision  in  that  case 
has  any  bearing  upon  the  issues  in  this  case  whatsoever 
it  is  upon  the  point  that  these  license  taxes  are  taxes 
within  the  meaning  of  that  term  when  used  in  the 
Constitution.     Say  the  Court  upon   that  point: 

"We  shall  assume  that  the  purpose  of  the  license 
fees  required  by  Section  460  is  the  collection  of 
revenue  and  that  the  license  fees  are  excises  within 
the  constitutional  sense  of  the  term.  Notwith- 
standing we  are  of  the  opinion  that  they  are  to  be 
regarded  as  local  taxes  imposed  for  the  purpose 
of  raising  funds  to  support  the  administration  of 
the  local  government  in  Alaska." 


5.  Relating  to  the  Argument  of  Counsel  that  Li- 
cense Taxes  are  Expressly  Provided  for  in  the  Organic 
Act. 

The  Organic  Act  contains  the  provision  "That  this 
provision  shall  not  operate  to  prevent  the  Legislature 
from  imposing  other  and  additional  taxes  or  licenses." 

The  language  quoted  is  part  of  a  provision  limiting 
the  power  of  the  Legislature  in  relation  to  the  modifi- 
cation and  repeal  of  certain  laws  in  force  at  the  time 
the  Organic  Act  was  passed.  Its  effect  was  fully  dis- 
cussed in  our  opening  brief.  It  was  there  pointed  out, 
first,  that  the  provision  quoted  was  not  a  grant  of 
powers  at  all,  and  second,  that  even  if  viewed  as  an 
express  grant  of  powers,  it  did  not  confer  the  right 
to  impose  a  license  tax,  in  that  the  power  to  license 
conferred  authority  only  to  exact  a  license  in  connec- 
tion with  regulations  imposed  under  the  police  power, 
and  the  authorities  bearing  upon  that  question  were 
cited  and   discussed. 

In  addition  to  what  was  there  said,  attention  is  di- 
rected to  the  following  provision  contained  in  Section 
9  of  the  Organic  Act: 

"No  tax  shall  be  levied  for  territorial  purposes 
in  excess  of  one  per  centum  upon  the  assessed 
valuation  of  property  therein  in  any  one  year;  nor 
shall  any  incorporated  town  or  municipality  levy 
any  tax  for  any  purpose  in  excess  of  two  per 
centum  of  the  assessed  valuation  of  property  within 
the  town  in  any  one  year." 
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It  will  be  noted  that  the  extent  to  which  the  taxing 
power  can  be  exercised  by  either  the  Territorial  Leg- 
islature or  the  municipalities  is  clearly  defined  and 
limited  by  the  Organic  Act.  While  these  provisions 
are  limited  to  the  taxation  of  property  within  the 
territory  in  the  one  case,  and  the  taxation  of  property 
within  the  municipality  in  the  other  case,  this  refer- 
ence to  property  was  made  necessary  to  indicate  that 
the  power  of  the  Legislature  to  levy  taxes  extended 
to  all  property  within  the  Territory,  while  that  of 
the  municipality  extended  to  such  property  only  as  was 
situated  within  the  municipality.  The  object  of  the 
provision  is  clearly  to  limit  the  power  of  taxation; 
not  the  power  of  levying  taxes  on  property  only,  but 
taxes.  Its  purpose  is  to  prevent  over-taxation.  Clearly, 
Congress  would  not  so  jealously  guard  property  against 
over-taxation  and  leave  industry  without  any  protec- 
tion whatsoever. 

If  counsel's  contention  in  this  regard  is  correct,  Con- 
gress expressly  protected  idle  property  against  over- 
taxation while  it  expressly  provided  that  those  engaged 
in  producing  wealth  might  be  taxed  in  whatever  sum 
the  Legislature  might  feel  inclined  to  exact.  Inde- 
pendent of  all  other  considerations,  therefore,  this  pro- 
vision in  the  Organic  Act  clearly  indicates  that  it  was 
the  intention  of  Congress  that  the  taxing  power  of  the 
Territorial  Legislature  should  be  limited  to  a  tax  of 
one  per  cent,  on  the  assessed  valuation  of  property  in 
the  Territory,  while  that  of  the  municipality  should 
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be  limited  to  a  tax  of  two  per  cent,  on  the  assessed 
valuation  of  property  in  the  municipality,  and  that 
no  other  or  further  taxes  should  be  assessed. 

If  there  were  any  doubt  that  it  was  the  intention  of 
Congress  to  leave  the  limitation  upon  the  power  of 
the  Legislature,  in  relation  to  the  amendments  and  re- 
peal of  the  existing  laws  referred  to  in  the  proviso,  in 
such  condition  that  the  Legislature  should  not  be  ham- 
pered in  providing  further  regulations,  and  that  the 
object  in  inserting  the  proviso  referred  to  was  to  secure 
to  the  Legislature  the  right  to  further  regulate  under 
the  police  power,  this  doubt  would  be  set  at  rest  by 
a  reference  to  the  debate  in  Congress  upon  the  subject. 
The  proceedings  had  before  Congress  at  the  time  are 
fully  set  out  in  the  opinion  of  the  Trial  Court  in  the 
case  of  the  Alaska  Pacific  Fisheries  against  the  Terri- 
tory, number  2709,  and  are  as  follows: 

"The  bill  came  up  for  argument  on  Wednesday,  the 
24th  day  of  April,  191 2.  In  its  original  form  the 
proviso  was  as  follows: 

'That  the  authority  herein  granted  to  the  Legisla- 
ture to  alter,  amend,  modify  and  repeal  laws  in  force 
in  Alaska  shall  not  extend  to  the  customs,  internal  rev- 
enue, postal  or  other  general  laws  of  the  United 
States';  and  nothing  was  there  said  about  the  game  or 
the   fish.     Whereupon   the   following  occurred: 

Mr.  WILLIS— Mr.  Chairman,  I  ofler  the  follow- 
ing amendment,  which  I  send  to  the  desk  and  ask  to 
have  read. 
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The  Clerk  read  as  follows: 

Line  9,  page  23,  after  the  word  "States,"  insert  the 
words  "or  to  the  game  laws  of  the  United  States 
applicable  to  Alaska." 

Mr.  MANN — Why  not  make  it  game  and  fish 
laws? 

Mr.  WICKERSHAM— Mr.  Chairman,  I  think  the 
fish  laws  ought  to  be  left  alone. 

Mr.  MANN — Why  not  make  it  game  and  fish 
laws,  so  that  they  cannot  repeal  the  fish  laws?  They 
can  pass  new  fish  laws. 

Mr.  WILLIS— Mr.  Chairman,  I  will  accept  that 
amendment,  and  ask  unanimous  consent  that  it  be  so 
modified  and  reported  as  modified. 

The  CHAIRMAN— Without  objection,  the  amend- 
ment will  be  so  modified,  and  the  clerk  will  report  the 
amendment  as  so  modified. 

The  Clerk  read  as  follows: 

Line  9,  page  23,  after  the  word  "States"  insert  the 
words  "or  to  the  game  and  fish  laws  of  the  United 
States  applicable  to  Alaska." 

Mr.  WICKERSHAM— Mr.  Chairman,  I  do  not 
think  that  the  word  "fish"  ought  to  be  in  there.  I 
think  the  fisheries  in  Alaska  need  protection.  They 
belong  to  the  people  of  the  State  or  to  the  Territory, 
and  they  do  not  belong  to  the  Government  of  the 
United  States.  They  are  not  now  being  protected. 
They  are  not  now  being  conserved,  and  if  this  Legis- 
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lature  will  do  something  toward  conserving  and  pro- 
tecting the  fish  it  ought  to  be  allowed  to  do  it.  This 
simply  bars  the  Legislature  from  protecting  the  fisher- 
ies in  that  Territory,  and  it  ought  not  to  be  in  the 
bill.     (8) 

Mr.  MANN — The  gentleman  will  notice  this  pro- 
vision does  not  apply  to  passing  laws,  but  only  to  the 
repealing  of  laws. 

Mr.  WILLIS — It  seems  to  me  the  observation  of 
the  gentleman  from  Illinois  answers  the  objection  of 
the  gentleman  from  Alaska.  It  simply  provides,  if  it 
shall  be  adopted,  that  the  Legislature  of  the  Territory 
of  Alaska  shall  not  have  the  power  to  alter,  amend  or 
repeal  the  United  States  fish  or  game  laws  now  in 
force  in  the  Territory.  It  does  not  take  away  from 
the  Legislature  the  power  to  pass  additional  laws  of 
that  character.  It  seems  to  me  that  meets  the  objec- 
tion. 

Mr.  WICKERSHAM— I  think  they  ought  to  be 
allowed  to  amend  them. 

Mr.  WILLIS— We  have  a  Federal  fish  law  in 
Alaska.    The  gentleman  is  not  objecting  to  that. 

Mr.  WICKERSHAM— No. 

Mr.  WILLIS — That  is  all  this  amendment  pro- 
vises — that  the  Legislature  shall  not  have  the  power 
to  amend  the  present  fish  or  game  laws. 

Mr.  WICKERSHAM— What  does  that  mean? 

Mr.  WILLIS — It  means  that  the  present  law  shall 
stand. 
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Mr.  FLOOD  of  Virginia — Suppose  Congress  passes 
a  law  revising  and  extending  the  fish  laws  there? 

Mr.  WILLIS— Well,  undoubtedly  that  will  be  par- 
amount law  of  Alaska. 

Mr.  FLOOD  of  Virginia— What  will  be  the  effect 
of  the  gentleman's  amendment? 

Mr.  WILLIS — The  effect  of  this  amendment  will 
be,  as  I  understand  it,  simply  to  take  away  from  the 
Legislature  of  Alaska  the  power  to  amend  the  fish 
or  game  laws  now  in  effect  in  Alaska. 

Mr.  FLOOD  of  Virginia — It  would  not  have  the 
effect  to  take  away  from  the  Legislature  of  Alaska 
the  power  to  amend  the  fish  laws  we  hereafter  pass. 

Mr.  WILLIS— No;  I  do  not  think  it  would,  as  I 
have  worded  it,  although  I  did  not  have  that  in  mind 
when  I  drafted  the  amendment. 

Mr.  MANN — They  would  not  have  that  power. 

Mr.  WILLIS — They  would  not  have  that  power 
now. 

Mr.  FLOOD  of  Virginia — The  gentleman  is  aware 
of  the  fact  that  there  is  a  proposition  to  revise  the 
fish  laws? 

Mr.  WILLIS — Yes;  I  think  the  bill  is  a  good  one 
and  ought  to  pass. 

Mr.  FLOOD  of  Virginia — And  will  in  all  proba- 
bility become  the  law. 

Mr.  WILLIS — It  seems  to  me  this  meets  the  ob- 
jection that  has  been  raised  in  a  perfectly  fair  man- 
ner, and  I  think  it  is  a  fair  objection,  but  I  do  not 
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believe  the  Legislature  ought  to  repeal  the  present 
game  or  fish  laws. 

Mr.  MANN — We  have  endeavored  to  provide  in  a 
way  for  the  conservation  of  the  fisheries  and  game  up 
there.  We  ought  not  to  permit  those  laws  to  be 
repealed,  but  if  they  want  to  make  them  more  strin- 
gent, and  probably  do,  they  ought  to  have  that  right. 

Mr.  FLOOD  of  Virginia — I  do  not  think  the 
amendment  means  anything,  but  if  it  will  please  any- 
body to  put  it  in,  why,  let  it  go. 

Mr.  WICKERSHAM— I  shall  withdraw  my  ob- 
jection. 

The  question  was  taken,  and  the  amendment  was 
agreed  to. 

(Vol.  48,  Part  6,  page  5288,  Congressional  Record, 
62nd  Congress,  Second  Session.) 

This,  however,  did  not  seem  to  be  specific  enough 
for  the  Senate,  for  when  the  bill  reached  that  body 
it  was  amended  by  having  added  to  this  provision :  (9) 

"Provided  further,  that  this  provision  shall  not 
operate  to  prevent  the  Legislature  from  imposing 
other  and  additional  taxes  and  licenses." 

The  House  refused  to  agreed  to  this  and  to  several 
other  amendments,  and  the  committee  on  Conference 
of  the  House  reported,  recommending  that  the  House 
recede  from  its  disagreement  to  this  Senate  amend- 
ment. The  House  did  recede  from  said  disagreement, 
and  the  Senate  proviso  was  added  to  the  bill. 
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It  will  be  seen  from  the  foregoing  that  some  of  the 
members  of  Congress  were  afraid  that  the  amendment 
first  offered  might  have  the  effect  of  preventing  fur- 
ther legislation  that  had  for  its  object  the  protection  of 
the  fish.  And  the  whole  debate  in  relation  to  the  in- 
sertion of  these  amendments  concerns  this  one  question. 
Clearly  in  inserting  the  proviso,  Congress  had  no  ob- 
ject in  view  except  to  make  it  clear  that  the  limita- 
tion imposed  upon  the  power  of  the  Legislature  in 
connection  with  the  amendment  and  repeal  of  the  laws 
mentioned  should  not  receive  too  broad  a  construction. 
It  was  the  intention  of  Congress  to  provide  that  these 
laws  should  not  be  amended  or  repealed,  but  that  the 
Legislature  might  notwithstanding  this  provision  have 
the  power  to  levy  further  taxes  and  to  provide  for 
further  regulation  by  means  of  licenses.  Of  course, 
in  the  laying  of  these  further  taxes  the  Legislature 
ivas  bound  by  the  limitations  contained  in  the  Organic 
Act,  and  so  also  in  the  making  of  the  further  regula- 
tions. In  other  words,  it  is  provided  by  Congress  that 
the  Legislature  should  not  alter,  appeal  or  amend  the 
laws  referred  to,  but  that  it  should  not  be  prevented 
from  further  legislating  upon  the  subject  to  which 
these  laws  related. 

But,  as  has  already  been  indicated  in  the  opening 
brief,  the  power  to  license  does  not  carry  with  it  the 
power  to  tax,  but  merely  the  power  to  require  a 
license  in  connection  with  the  regulations  imposed 
under  the  police  power.     A  license  tax,  if  it  can  be 
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required  and  exacted  at  all,  must  be  exacted  under  the 
taxing  power,  and  this  power  is  by  the  Organic  Act 
made  subject  to  certain  fixed  limitations. 

In  justification  of  the  law  enacted  by  the  Territorial 
Legislature  counsel  says  that  the  population  of  Alaska 
is  largely  centered  in  the  neighborhood  of  towns,  and 
that  ninety-nine  per  cent,  of  the  taxable  property  of 
the  Territory,  excluding  fishing  and  mining,  is  within 
the  incorporated  towns,  and  that  the  Legislature,  with 
the  express  view  of  exempting  property  in  the  incor- 
ported  towns  from  taxation  for  territorial  purposes, 
laid  this  license  tax  on  mining  and  fishing.  The  ex- 
cuse counsel  offers  for  this  is  that  the  municipalities 
were  already  taxed  for  municipal  purposes,  and  that 
it  would  cost  more  money  to  collect  a  property  tax 
than  a  license  tax. 

In  discussing  the  effect  of  this  law  in  the  opening 
brief  it  was  assumed  that  the  Legislature  acted  fairly, 
and  that  it  was  not  the  purpose  of  the  Legislature  to 
collect  taxes  from  the  mining  and  fishing  industries 
alone,  but  that  this  result  followed  accidentally.  Now 
comes  counsel  and  advises  the  Court  that  it  was  the 
result  of  premeditation,  that  the  mining  and  fishing  in- 
dustries were  selected  to  pay  the  expense  of  the  Terri- 
torial Government  in  order  that  other  property  might 
not  be  called  upon  to  bear  any  part  of  the  burden. 
The  excuse  that  municipalities  were  already  taxed  is  a 
very  lame  one.  Municipalities  throughout  the  United 
States   are   taxed   for  municipal   purposes,   yet  every- 
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where  property  within  these  municipalities  bears  its 
just  proportion  of  the  expenses  incident  to  the  admin- 
istration of  the  State  governments,  and  counsel  forgets 
that  the  mines  and  fisheries  were  already  taxed  before 
the  enactment  of  this  law,  under  the  Act  of  Congress. 
He  also  forgets  that  the  moneys  collected  under  the 
Act  of  Congress  as  license  taxes  from  those  residing 
within  the  incorporated  towns  is  turned  over  by  the 
Federal  Government  to  the  municipalities  to  be  ex- 
pended for  municipal  purposes,  so  that  those  residing 
within  the  municipalities  and  paying  the  license  taxes 
receive  the  benefit  of  the  taxes  so  paid,  while  the  taxes 
paid  by  the  mines  and  the  fisheries  situate  outside  of 
the  incorporated  towns  are,  in  the  main  at  least,  turned 
into  the  general  Alaska  fund.  Again  he  forgets  that 
some  of  the  fisheries,  at  least,  are  situate  within  the 
incorporated  towns.  Petersburg,  Fort  Wrangel  and 
Ketchikan  have  within  their  boundaries  at  least  one  or 
more  salmon  canneries,  while  Juneau  and  Sitka  have 
within  their  boundaries  cold  storage  fish  plants,  and 
this  may  be  true,  so  far  as  is  known,  of  other  munici- 
palities. 

If  the  statement  of  counsel  is  correct  that  the  mines 
and  fisheries  were  taxed  for  the  express  purpose  of 
relieving  property  within  the  towns  of  taxation,  it  is 
reasonable  to  assume  that  the  exemption  of  five  thou- 
sand dollars  in  the  case  of  mines  was  made  for  the  ex- 
press purpose  of  relieving  the  placer  mines  from  taxa- 
tion, throwing  the  entire  burden  on  the  quartz  mines 
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and  the  fisheries.  For  this  is  the  effect  of  the  Act,  as 
was  pointed  out  in  the  opening  brief. 

Nor  is  the  point  made  by  counsel,  that  the  expense 
of  levying  a  property  tax  would  be  greater  than  that 
of  levying  a  license  tax,  a  valid  one.  Under  the  condi- 
tions mentioned,  that  ninety-nine  per  cent,  of  the  prop- 
erty is  situated  within  the  incorporated  towns,  where 
it  has  already  been  assessed,  it  would  not  be  a  difficult 
matter  to  assess  this  property  in  connection  with  the 
levying  of  a  tax  for  territorial  purposes.  It  might  be 
more  expensive  the  first  year  than  the  collection  of  a 
license  tax,  but  this  additional  expense  would  be  slight 
and  would  not  be  any  excuse  for  the  imposition  of  an 
unjust  and  unequal  tax  laid  upon  the  mines  and  fish- 
eries alone. 

The  statement  of  counsel  that  the  salmon  industry 
produced  somewhere  in  the  neighborhood  of  twenty 
million  dollars  is  more  or  less  misleading.  While  the 
selling  price  of  the  product  might  have  been  this  much 
in  a  single  year,  this  product  is  composed  not  only  of 
the  fish,  but  it  contained  the  tin,  lumber,  labor,  and 
all  kinds  of  material  that  composed  the  finished  prod- 
uct, and  the  fish  canned  form  a  comparatively  small 
item  in  calculating  the  total  cost  of  the  product.  Ac- 
cording to  the  statement  of  counsel  it  was  not  the  pur- 
pose of  the  Territorial  Legislature  to  tax  the  fishing 
industry  at  all,  but  the  object  of  the  tax  was  to  sell 
the  fish.     By  what  authority  the  Legislature  acted  in 
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the  selling  to  the  fisheries  the  fish  found  in  the  waters 
of  Alaska  is  not  stated. 

Counsel  says  that  the  revenue  bill  forming  the  basis 
of  this  action  was  loosely  and  inartistically  drawn,  and 
that  there  would  have  been  great  difficulty  in  enforc- 
ing it  had  the  Territory  actively  attempted  to  do  so. 
It  is  then  stated  by  counsel  that  according  to  the  re- 
ports of  the  Territorial  Treasurer  of  Alaska  there  was 
paid  under  the  Revenue  Laws  of  1913  $54,641.03, 
and  while  there  is  nothing  in  the  record  concerning 
this  matter  it  is  but  fair  to  add  that  the  fifty-four 
thousand  and  odd  dollars  referred  to  were  not  collected 
under  the  law  before  the  Court  in  this  case.  All  that 
was  collected  under  that  law  according  to  the  printed 
report  of  the  Treasurer,  referred  to  by  counsel,  was 
$3,545.36.  The  balance  was  collected,  according  to 
this  report,  in  part  under  a  poll  tax  law  since  held 
void  by  this  Court,  and  in  part  under  a  law  requiring 
corporations  doing  business  in  the  Territory  to  pay  a 
fee  in  connection  with  the  filing  of  articles  of  incor- 
poration, annual  reports,  etc. 

That  the  fisheries  and  the  mines  should  pay  their 
just  proportion  of  the  expense  incident  to  the  admin- 
istration of  government  in  Alaska  cannot  be  denied, 
but  it  is  unfair  and  unjust  to  cast  the  entire  burden 
upon  these  industries.  An  ad  valorem  property  tax 
would  distribute  the  burden  of  taxation  equally,  and 
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would  in  all  respects  comply  with  the  requirements  of 
the  Organic  Act  and  the  Federal  Constitution. 

Respectfully  submitted. 

HELLENTHAL  &  HELLENTHAL, 

Attorneys  for  Plaintifif  in  Error. 

CURTIS  H.  LINDLEY, 

Of  Counsel. 
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Comes  now  the  plaintiff  in  error  and  respectfully 
petitions  the  Court  for  a  rehearing  herein,  upon  the 
grounds  and  for  the  reasons  hereinafter  enumerated: 

I. 

It  was  contended  upon  the  hearing  that  the  Act  of 
the  Territorial  Legislature,  which  forms  the  basis  of 
this  action,  created  no  civil  liability  and  could  not 
therefore  form  the  basis  of  a  civil  proceeding.  The 
Court  held,  however,  that  under  the  Act  there  was 
a  duty  to  pay  the  amount  of  the  license  tax  imposed 
and  that  for  this  reason  a  civil  proceeding  might  be 
brought  to  enforce  the  payment  of  the  amount  which 


it  was  tlic  appellant's  duty  to  pay,  a  subsequent  act 
of  the  Legislature  having  provided  a  civil  remedy  for 
the  recovery  of  all  taxes  due  and  owing.  If  the  pro- 
visions of  the  Act  were  such  that  a  license  would  issue 
as  a  matter  of  course  upon  the  payment  of  the  money 
demanded  as  a  license  tax,  the  situation  would  be  as 
pointed  out  by  the  Court. 

We  desire,  however,  to  direct  the  attention  of  the 
Court  to  the  peculiar  provisions  of  the  Act.  The 
Act  provides  that  it  shall  be  an  ofifense  to  carry  on 
the  business  of  mining  without  first  applying  for  and 
obtaining  a  license,  as  in  the  Act  provided.  It  is 
then  provided  that  the  applicant  shall  make  an  appli- 
cation to  the  Court  or  Judge,  which  shall  be  filed 
with  the  Clerk  and  by  him  presented  to  the  Court 
or  Judge,  together  with  such  recommendations  for 
and  remonstrances  against  the  granting  of  the  license 
as  shall  have  been  filed.  The  Court  then  acts  upon 
this  application  and  either  grants  or  refuses  the 
license  and  the  Clerk  can  only  issue  the  license  after 
the  Court  has  made  an  order  permitting  it  to  be  issued. 

The  license,  therefore,  required  under  this  Act  is 
not  a  mere  receipt  for  taxes  paid  as  is  the  case  where 
the  license  issues  as  a  matter  of  course  upon  the  pay- 
ment of  the  money,  but  it  serves  to  confer  a  privilege 
upon  the  licensee  which  may  be  either  granted  or 
w^ithheld,  depending  upon  the  action  of  the  Court. 
The  license  does  not  differ  in  principle  from  the 
license  required  from  liquor  dealers  under  the  Fed- 


eral  License  Laws  in  force  in  the  Territory.  The 
applicant  must  apply  to  the  Court  and  present  his 
recommendations  and  others  may  file  remonstrances, 
and  the  Court  must  act  thereon. 

In  the  case  of  liquor  licenses,  the  procedure  is 
very  similar.  It  is  true  that  certain  additional  re- 
strictions are  imposed  in  connection  with  the  issuance 
of  liquor  licenses,  but  this  does  not  alter  the  fact  that 
in  either  case  the  license  may  be  granted  or  withheld. 

This  brings  the  case  within  the  language  employed 
by  Judge  Gilbert  in  rendering  the  decision  of  this 
Court  in  the  case  of  United  States  vs.  Jorden,  193 
Fed.,  986.     In  that  case  Judge  Gilbert  says: 

"l^he  case  at  bar  is  unlike  that  of  United  States 
vs.  Chamberlain,  219  U.  S.,  250,  in  which  it  wa-? 
held  that  an  action  would  lie  by  the  United  States 
to  recover  the  amount  of  a  stamp  tax  payable 
under  the  War  Revenue  Act  of  June  13,  1898, 
upon  the  execution  of  a  conveyance.  The  present 
action  is  not  one  to  recover  a  tax  imposed  upon  the 
performance  of  an  act  which  all  persons  are  per- 
mitted to  perform,  and  which  in  itself  is  not  in 
any  way  regulated  or  restrained,  but  it  is  an  at- 
tempt to  recover  fee  which  the  law  prescribed  as 
one  of  the  conditions  upon  which  might  be  ob- 
tained the  permission  to  engage  in  a  specified 
business  which  is  declared  by  law  to  be  unlawful 
without  that  license." 

Judge  Gilbert  here  states  the  situation  exactly. 
The  ofifense  of  the  appellant  under  the  Alaska  Act 
does  not  consist  in  a  mere  failure  to  pay  the  license 
tax  imposed,  but  it  consists  in  its  failure  to  obtain  the 


permission  of  the  Court  or  Judge  to  carry  on  its 
business.  Without  this  permission  it  could  not  obtain 
a  license. 

II. 

It  was  further  contended  upon  the  presentation  of 
the  cause  to  this  Court,  that  the  Act  was  void  for 
the  reason  that  it  was  impossible  to  comply  with  it. 
The  Act  makes  it  an  of^fense  to  prosecute  or  attempt 
to  prosecute  the  various  lines  of  business  referred  to 
without  first  applying  for  and  obtaining  a  license  so 
to  do  from  the  District  Court  or  subdivision  thereof 
in  the  Territory,  and  paying  for  the  license  the 
amount  indicated. 

Section  2  of  the  Act  again  provides  not  only  that 
the  license  must  be  applied  for  and  obtained,  but 
also  paid  in  advance.  The  language  of  Section  2 
bearing  upon  this  question  is  as  follows: 

"That  any  person,  corporation  or  company  do- 
ing, or  attempting  to  do  business  in  violation  of 
the  provisions  of  this  Act,  or  without  first  having 
paid  the  license  therein  required,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined,  etc." 

It  must,  of  course,  be  conceded  that  one  engaged  in 
mining  could  not  pay  a  license  tax  of  one-half  of  1% 
on  his  income  for  the  succeeding  year,  in  advance, 
since  the  amount  of  his  income  could  in  no  way  be 
determined.  But  the  Court  held  that  he  might  com- 
ply with  the  law  by  filing  an  application  for  a  license 


and  receiving  a  license  upon  the  filing  of  such  ap- 
plication and  paying  therefor  at  the  end  of  the 
season  when  the  amount  of  his  net  income  could  be 
determined. 

If  the  language  of  the  Act  were  such  as  to  admit 
of  this  procedure  and  method  of  payment,  if  there 
were  anything  in  the  Act  that  would  permit  the  Clerk 
to  issue  a  license  before  the  amount  had  been  paid, 
and  the  applicant  to  carry  on  his  business  without 
payment  until  the  end  of  the  year,  the  conclusion 
reached  by  the  Court  would,  of  course,  be  a  correct 
one. 

But  it  appears  to  us  that  the  mandates  of  the  Act 
are  clear  and  explicit  and  that  the  language  em- 
ployed is  such  as  to  leave  no  room  for  construction. 

The  Act  first  provides  that  any  person,  etc.,  prose- 
cuting or  attempting  to  prosecute  any  of  the  lines  of 
business  enumerated  ''shall  first  apply  for  and  obtain 
a  license  so  to  do." 

Section  2  provides  that  the  license  shall  be  issued 
by  the  Clerk  and  that  the  Clerk  of  the  Court  in 
each  division  shall  give  a  bond  in  such  amount  as  the 
Treasurer  of  the  Territory  may  require,  conditioned 
that  he  will  pay  out  the  moneys  collected  by  him  in 
the  manner  provided  for  in  the  Act. 

Section  3  provides: 

"That  any  person,  corporation  or  company  do- 
ing, at  attempting  to  do,  business  in  violation  of 
the  provisions  of  this  Act,  or  without  first  having 


paid  the  license  therein  required,  shall  be  deemed 
guilty  of  a  misdemeanor." 

In  this  connection  we  desire  to  call  the  Court's 
attention  to  two  points:  First,  no  authority  is  vested 
in  the  Clerk  to  issue  a  license  without  the  payment 
of  the  license  tax,  nor  is  any  authority  vested  in  the 
Court  or  Judge  to  order  the  issuance  of  such  a  license 
without  the  payment  of  such  tax,  nor  could  a  Clerk 
be  expected  to  issue  such  license  unless  the  tax  were 
first  paid,  for  if  he  should  do  so  and  the  tax  was  not 
paid  at  the  close  of  the  season,  he  would  undoubtedly 
be  personally  liable  for  the  amount.  A  license  could 
not,  therefore,  be  obtained  from  the  Clerk  without 
the  payment  of  the  tax. 

Second,  the  Act  not  only  provides  that  a  license 
must  be  obtained,  but  also  that  the  tax  must  be  paid, 
and  unless  both  of  these  conditions  are  complied  with 
under  the  express  and  explicit  terms  of  the  Act,  the 
person  so  failing  to  comply  therewith  becomes  guilty 
of  a  misdemeanor  and  subject  to  the  numerous  penal- 
ties  imposed. 

There  is  no  provision  under  which  the  person  en- 
gaging in  business  without  first  paying  for  the  license 
could  protect  himself  against  prosecutions  under  the 
Act.  The  law  does  not  authorize  any  one  to  issue 
the  license  unless  it  is  paid  for,  and  even  if  a  license 
were  issued  without  its  being  paid  for,  the  licensee 
would  not  be  protected,  because  the  Act  clearly  de- 


Glares  him  guilty  of  a  violation  unless  he  also  pays 
the  amount  required. 

We,  of  course,  fully  agree  with  the  Court  that  all 
Legislative  Acts  should  receive  a  reasonable  con- 
struction with  a  view  of  carrying  out,  if  possible,  the 
intent  of  the  Legislature.  But  it  appears  to  us  that 
the  adoption  of  the  method  of  procedure  and  payment 
pointed  out  by  the  Court  would  be  more  than  placing 
a  construction  upon  the  language  of  the  Act,  that 
it  would  be  adding  something  to  the  Act  that  is  not 
there,  and  that  this  something  so  added  would  be 
repugnant  to  the  spirit  as  well  as  the  express  pro- 
visions of  the  Act. 

In  this  connection  it  must  be  further  borne  in  mind 
that  the  Act  is  not  only  penal  in  its  nature,  but  also 
is  an  Act  relating  to  the  collection  of  taxes.  Penal 
acts  are  all  strictly  construed  and  this  is  likewise  true 
of  acts  relating  to  the  collection  of  taxes.  But  whether 
a  strict  rule  of  construction  or  a  liberal  rule  were 
adopted,  we  would,  of  course,  not  be  authorized  to 
eradicate  from  the  statute  things  clearly  expressed 
therein  and  substitute  something  else  in  the  place 
thereof,  and  it  appears  to  us  that  it  is  necessary  to  do 
this  in  order  to  follow  out  the  method  of  procedure 
and  payment  indicated  by  the  Court. 

If  our  position  in  this  regard  is  the  correct  one,  it 
follows,  of  course,  that  the  Act  cannot  be  complied 
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with  and  is  therefore  void.     As  is  said  by  Sir  Wil- 
liam Blackstone,  Volume  I,  page  91: 

"Acts  of  Parliament  that  are   impossible  to  be 
performed  are  of  no  validity." 

III. 

The  Act  of  the  Territorial  Legislature  requires 
the  applicant  to  file  an  application  for  a  license, 
which  application,  together  with  the  recommendations 
for  the  granting  of  the  license  and  remonstrances 
against  the  granting  of  it,  are  submitted  to  the  Court 
or  Judge,  who  is  directed  to  act  therein  and  either 
grant  or  refuse  the  license,  and  the  Clerk  is  directed 
to  act  upon  the  order  of  the  Court  in  issuing  a  license. 

It  was  contended  upon  the  hearing  that  since  this 
Act  empowered  the  Court  or  Judge  in  passing  upon 
these  recommendations  and  remonstrances  to  refuse 
an  applicant  a  license  to  conduct  a  business  lawful  in 
itself,  such  as  mining,  the  Act  was  void.  In  support 
of  this  contention  we  referred  the  Court  to  the  case 
of  Tick  JVo  vs.  Hopkins,  118  U.  S.,  356.  In  that 
case  an  Ordinance  of  the  City  of  San  Francisco  em- 
powering the  Board  of  Supervisors  to  grant  or  with- 
hold a  permit  or  license  to  run  a  laundry  in  a 
wooden  building,  was  held  void.  It  was  contended 
that  the  case  above  cited  was  on  all  fours  with  the 
case  at  bar,  in  that  in  one  case  the  Board  of  Super- 
visors had  the  arbitrary  power  to  deprive  a  person 
from  operating  a   laundry,  which  was  held   to  be   a 


lawful  business,  and  in  the  other  case  the  Court  or 
Judge  is  endowed  with  the  arbitrary  power  to 
prevent  a  person  from  operating  a  mine,  a  business 
equally  lawful  as  that  of  operating  a  laundry. 

The  Court  held,  however,  that  in  view  of  the  fact 
that  the  appellant  had  made  no  application  to  the 
Court  for  a  license,  it  was  not  in  position  to  urge  the 
invalidity  of  the  Act,  because  of  the  fact  that  it  con- 
ferred upon  the  Court  this  unusual  power.  It  is,  of 
course,  true  that  not  having  made  an  application  the 
appellant  is  not  in  a  position  to  complain  of  any 
action  taken  by  the  trial  Court  in  granting  or  refusing 
a  license,  but  if  the  Legislature  could  not  confer  upon 
the  Court  or  Judge  this  arbitrary  power  of  granting 
or  refusing  a  license  to  one  seeking  to  engage  in  a 
business  lawful  in  itself,  and  a  license  cannot  be  ob- 
tained as  is  the  case  under  the  Act  of  the  Territorial 
Legislature,  without  submitting  to  the  exercise  of 
this  arbitrary  power,  the  whole  act  by  which  a  license 
is  required  to  be  obtained  in  this  manner,  it  seems 
to  us,  cannot  be  other  than  entirely  void,  and  if  so, 
it  could  be  disregarded.  Our  objection  is  not  to  any 
action  taken  by  the  Court  but  to  action  taken  by  the 
Legislature. 

To  illustrate,  every  one  operating  a  laundry  in  San 
Francisco  at  the  time  the  invalid  ordinance  referred 
to  by  the  Supreme  Court  in  the  case  cited  was  in 
force,  would  not  be  required  to  ask  the  Board  of 
Supervisors  for  a  permit  or  license  to  operate  a  laun- 


10 

dry.  Such  a  one  would  have  a  right  to  ignore  the 
ordinance  entirely.  So  also  in  the  case  under  discus- 
sion. The  Legislature  had  no  power  to  confer  on  a 
Court  or  Judge  the  authority  to  either  grant  or  with- 
hold permission  to  conduct  a  lawful  business,  and 
since  it  had  not  that  power,  any  act  attempting  to 
confer  such  authority  would  be  void,  and  being  void, 
we  think  no  one  would  be  obliged  to  make  any  at- 
tempt to  comply  with  it. 

IV. 

We  next  urge  the  point  that  the  law  under  discus- 
sion violated  the  14th  amendment,  in  that  it  exacted 
from  the  plaintiff  in  error  a  tax  not  exacted  from 
others  similarly  situated.  This  point  was  not  passed 
upon  by  the  Court  in  rendering  the  decision. 

It  was  urged  that  since  the  law  requires  those  en- 
gaged in  mining  to  pay  one-half  of  1%  on  their  net 
incomes,  the  tax  required  was  an  income  tax  and  that 
since  no  income  tax  is  required  from  those  engaged 
in  any  other  pursuits,  the  Act  discriminated  against 
persons  engaged  in  mining  in  favor  of  those  engaged 
in  other  pursuits.  It  was  urged  that  mining  as  a 
business  did  not  differ  in  any  respect  from  any  other 
equally  lawful  and  legitimate  business  and  that  per- 
sons engaged  in  mining  were  therefore  similarly  sit- 
uated with  those  engaged  in  other  pursuits  and  that 
being  similarly  situated  with  such  others  it  would  be 
an  unlawful  discrimination  to  impose  upon  those  en- 
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gaged  in  mining  a  tax  that  is  not  imposed  upon  any 
of  the  others.  The  case  upon  this  point  we  think  is 
controlled  by  the  case  from  Hawaii,  cited  and  dis- 
cussed in  the  brief  and  decided  by  this  Court. 

V. 

It  was  next  contended  that  the  tax  sought  to  be 
exacted  was  an  income  tax  and  laid  in  violation  of 
the  provisions  of  the  Organic  Act  which  provides  that: 

"All  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  and  shall  be  levied  and  collected  under 
general  laws  and  the  assessments  shall  be  accord- 
ing to  the  actual  value  thereof." 

This  contention  so  made  was  not  passed  upon  by 
the  Court  in  rendering  the  decision.  It  was  con- 
tended in  this  connection  that  the  tax  was  not  uniform 
upon  the  same  class  of  subjects,  in  view  of  the  fact 
that  it  was  assessed  only  against  those  engaged  in 
mining.  And  furthermore,  that  the  Organic  Act 
would  not  permit  the  Legislature  to  place  each  indi- 
vidual operator  in  a  class  by  himself  as  it  did  in  this 
case. 

Under  constitutional  provisions  of  this  character  it 
is  not  necessary  that  taxes  levied  should  be  uniform 
and  equal  upon  all  persons  whatsoever,  but  they  must 
be  uniform  upon  the  same  class  of  subjects,  that  is  to 
say,  those  subject  to  taxation  must  be  classified,  or  in 
other  words  they  must  be  grouped  and  each  class  or 
group  must  be  similarly  taxed.     Here  no  attempt  at 
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classification  is  made.  Each  individual  operator  is 
required  to  pay  a  different  tax,  depending  upon  his 
income. 

It  was  further  contended  that  the  income  tax  so 
levied  also  violated  the  further  provision  of  the 
Organic  Act  that  all  taxes  must  be  assessed  according 
to  value. 

This  whole  question  was  discussed  by  us  in  the 
brief  on  pages  57,  58,  59,  60,  61,  62,  63,  64,  65,  66,  67 
and  68,  and  we  will  at  this  time  only  direct  the  Court's 
attention  to  two  cases  that  are  on  all  fours  with  the 
case  at  bar. 

In  the  case  of  Banger  s  Appeal,  109  Pa.  St.,  79,  one 
of  the  identical  questions  now  before  this  Court  was 
before  the  Supreme  Court  of  Pennsylvania.  The  Con- 
stitution of  Pennsylvania  contained  a  provision  that  all 
taxes  should  be  uniform  upon  the  same  class  of  subjects^ 
but  it  contained  no  provisions  requiring  assessments 
to  be  according  to  value.  In  that  case  the  City  of 
Williamsport,  by  an  ordinance,  sought  to  collect  a  tax 
in  all  respects  like  the  tax  sought  to  be  collected  here. 
The  tax  was  called  a  license  tax  and  the  amount 
which  each  person  was  to  pay  was  in  each  case  deter- 
mined by  the  income  of  the  person  taxed. 

The  Court  held  in  the  first  place  that  notwith- 
standing the  fact  that  it  was  called  an  occupation 
tax,  the  tax  was  in  fact  an  income  tax,  and  that 
regardless  of  its  character  it  was  not  uniform  upon 
the  same  class  of  subjects  and  was  therefore  void  in 
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that  it  failed  to  comply  with  the  constitutional  require- 
ment in  that  regard. 

The  Court  discussed  at  some  length  the  manner  in 
which  occupation  taxes  could  be  levied  so  as  to  com- 
ply with  the  constitutional  requirement  of  uniformity 
and  pointed  out  clearly  why  the  tax  in  question  did 
not  answer  this  requirement,  and  in  referring  to  the 
opinion  expressed  by  the  lower  Court  where  it  was 
held  that  the  tax  complied  with  the  uniformity  re- 
quirement, the  Supreme  Court  say: 

"These  views  of  the  learned  Court  are  well 
enough  as  far  as  they  go,  but  they  do  not  come  to 
the  proper  standard  of  uniformity.  However  they 
might  have  been  regarded  prior  to  the  adoption 
of  the  present  constitution,  they  do  not  conform 
to  the  requirements  of  the  Organic  Law  as  it  ex- 
ists at  the  present  time.  That  requires  not  merely 
that  there  shall  be  no  exemption  of  persons  or 
classes,  but  that  upon  persons  and  classes  the  tax 
shall  be  uniform.  Thus  in  levying  a  tax  upon 
'occupation'  a  tax  of  $ioo  upon  every  person  hav- 
ing a  known  occupation  would  be  uniform,  but 
wliat  uniformity  is  there  in  laying  an  occupation 
tax  of  $ioo  upon  A  and  a  like  levy  of  $200  upon  B, 
the  occupation  of  each  being  similar?" 

And  again  in  the  course  of  the  opinion  it  is  said: 

"It  may  be  asked  how  an  occupation  is  to  be 
assessed  and  how  is  the  constitutional  mandate  to 
be  complied  with?  The  answer  is  not  difficult. 
A  tax  of  $100  upon  all  occupations  would  be  uni- 
form. We  are  at  once  confronted  with  the  ob- 
jection that  it  would  be  unjust  to  tax  the  occupa- 
tion of  a  laborer  the  same  amount  as  a  merchant, 
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a  physician  or  a  lawyer.  The  injustice  of  such 
an  exercise  of  the  taxing  power  may  be  conceded 
without  in  any  degree  impairing  the  force  of  the 
argument.  The  objection  is  one  that  appeals  more 
to  the  Legislative  than  to  the  Judicial  department 
of  the  Government.  The  proper  result  may  pos- 
sibly be  reached  by  classification.  Thus  it  may  be 
that  physicians,  lawyers,  clergymen,  merchants, 
bankers,  manufacturers,  mechanics,  etc.,  etc.,  may 
be  classified  and  a  uniform  occupation  tax  assessed 
upon  each  class,  but  it  will  not  do  to  tax  one 
member  of  a  class  $ioo  and  another  member  of 
the  same  class  $1000  upon  a  supposition  or  even 
upon  the  fact  that  one  earns  more  than  the  other. 
An  occupation  tax  is  peculiar  in  its  character.  It 
is  not  a  tax  upon  property,  but  upon  the  pursuit 
which  a  man  follows  in  order  to  acquire  property 
and  support  his  family.  It  is  a  tax  upon  income 
in  the  sense  only  that  every  other  tax  is  a  tax  upon 
income.  That  is  to  say,  it  reduces  a  man's  clear 
income  by  the  precise  amount  of  the  tax,  but  it  is 
an  income  tax  in  no  sense." 

And  with  reference  to  the  other  point  that  the 
tax,  although  denominated  an  occupation  tax  was  in 
fact  an  income  tax,  the  Court  say: 

"7"his  brings  us  at  once  to  a  vice  underlying  the 
whole  case.  Under  the  guise  of  an  occupation 
tax  the  City  of  Williamsport  has  levied  and  is 
seeking  to  collect  an  income  tax." 

Another  case  on  all  fours  is  the  case  of  State  vs. 
Cook,  36  Atl.,  892.  The  Constitution  of  the  State  of 
New  Jersey  provided,  as  does  the  Alaska  Organic 
Act,  that  all  property  should  be  assessed  for  taxes  at 
its  true  value.     The  Legislature  of  New  Jersey  laid 
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a  tax  on  mines  assessed  according  to  their  income. 
This  is  exactly  what  the  Alaska  Territorial  Legisla- 
ture did.  The  Supreme  Court  of  New  Jersey  held 
that  if  mines  were  taxed  their  actual  value  must  form 
the  basis  for  taxation,  regardless  of  the  income,  in 
order  to  comply  with  the  constitutional  provision  that 
property  must  be  assessed  according  to  value.  In 
passing  upon  that  point  the  Supreme  Court  of  New 
Jersey  say: 

"That  income  is  a  criterion  for  valuation  is 
peculiarly  inapplicable  to  the  taxation  of  mining 
property,  In  relation  to  which  each  year's  income 
represents  to  that  extent  a  diminution  in  the  actual 
intrinsic  value  of  the  property." 

A  number  of  other  cases  are  also  cited  and  dis- 
cussed in  the  brief.  Many  cases  were  referred  to  in 
relation  to  the  point  that  the  fact  that  the  tax  was 
called  a  license  tax  does  not  make  it  such,  but  that 
being  levied  on  the  income,  resulting  from  the  mi- 
ning operations,  it  was  in  fact  an  income  tax  and 
not  a  license  tax.  And  it  was  further  pointed  out 
upon  the  authority  of  the  income  tax  case  that  an 
income  tax  upon  mining  was  a  tax  on  the  mines  from 
which  the  income  was  derived.- 

Whatever,  therefore,  might  be  the  power  of  the 
Legislature  to  exact  a  license  tax,  and  whatever  may 
be  the  law  upon  the  further  question  of  whether 
license  taxes  must  comply  with  the  constitutional  re- 
quirements of  uniformity,  and  assessment  according  to 
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value,  this  tax  was  not  a  license  tax.  Upon  this  point 
the  decisions  referred  to  in  the  brief,  including  those 
by  the  Supreme  Court  of  the  United  States,  are  en- 
tirely harmonious,  and  not  being  a  license  tax  it  would 
in  any  event  be  required  to  be  uniform  and  assessed 
according  to  value.  This  matter,  together  with  the 
authorities  bearing  thereon,  was  quite  fully  discussed 
in  the  brief  and  for  that  reason  will  not  be  further 
inquired  into  in  this  petition  for  a  rehearing,  but 
since  the  point  was  not  referred  to  in  the  decision  we 
especially  direct  the  Court's  attention  to  it. 

VI. 

We  now  come  to  the  principal  point  upon  which 
we  petition  the  Court  for  a  rehearing  herein.  The 
Organic  Act  contains  among  others  the  following  limi- 
tations upon  the  taxing  power: 

"All  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  and  shall  be  levied  and  collected  under 
general  laws  and  the  assessments  shall  be  according 
to  the  actual  value  thereof." 

It  was  pointed  out  in  the  brief  that  the  tax  sought 
to  be  imposed  by  the  Territorial  Legislature  which 
forms  the  subject  of  this  action,  was  not  uniform 
upon  the  same  class  of  subjects  and  was  not  assessed 
according  to  value,  and  therefore  violated  these  pro- 
visions of  the  Organic  Act. 

The  Constitutional  provisions  in  all  the  States  where 
provisions  similar   to   those  contained   in   the  Alaska 
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Organic  Act  obtained,  were  quoted,  and  the  decisions 
under  each  of  these  provisions  discussed.  It  was 
pointed  out  that  many  of  these  Constitutional  pro- 
visions, unliice  the  provisions  of  the  Organic  Act  for 
Alaska,  expressly  limited  the  application  of  the  doc- 
trines of  uniformity  and  assessment  according  to 
value,  to  property  taxes,  so  that  these  provisions  did 
not, -when  so  limited,  apply  to  license  taxes  which 
are  generally  regarded  as  taxes  not  upon  property 
but  upon  occupations.  It  was  further  pointed  out  that 
in  some  cases  express  constitutional  authority  was  con- 
ferred to  collect  license  taxes,  that  is  to  say,  license 
taxes  were  authorized  by  express  mention,  and  that 
because  of  this  the  various  provisions  of  the  Consti- 
tution could  not  be  given  effect  as  a  whole  unless  it 
was  held  that  license  taxes  did  not  come  within  the 
provision  requiring  assessment  according  to  value, 
because  these  taxes  could  not  be  so  assessed.  Hence 
a  decision  to  the  effect  that  they  must  be  assessed 
according  to  value  would  entirely  avoid  the  grant  by 
express  mention  in  the  Constitution  of  the  power  to 
lay  such  tax. 

It  was  further  pointed  out  that  this  state  of  facts 
led  to  a  line  of  decisions  in  which  it  was  held  that 
license  taxes  need  not  be  assessed  according  to  value. 
In  these  States,  however,  the  decisions  are  to  the  efi'ect 
that  license  taxes  must  be  uniform  upon  the  same  class 
of  subjects  for  the  reason  that  this  is  a  provision  with 
which   they   could   comply,   so   that   this    requirement 


i8 

could  be  imposed  upon  license  taxes  without  avoiding 
the  express  grant  to  levy  such  taxes.  It  was  further 
pointed  out  that  in  all  the  States  where  no  grant  by 
express  mention  to  levy  license  taxes  existed,  and 
where  the  Constitutional  provisions  requiring  uni- 
formity and  assessment  according  to  value,  were  not 
limited  in  express  terms  to  property  taxes,  the  Courts 
uniformly  held  that  license  taxes  could  not  be  im- 
posed unless  they  complied  with  the  limitations  of 
the  Constitution  imposed  upon  the  taxing  power.  If 
these  limitations  required  uniformity,  license  taxes 
were  required  to  be  uniform,  and  if  they  required 
assessment  according  to  value,  license  taxes  were  re- 
quired to  be  assessed  according  to  value,  and  if  not 
so  assessed  they  were  not  sustained. 

But  the  Court  in  this  case  expressed  the  opinion 
that  the  Organic  Act  contained  an  express  grant  to 
impose  a  license  tax,  or  what  was  equivalent  to  an 
express  grant  to  impose  such  a  tax. 

In  passing  upon  this  particular  point,  the  Court 
in  their  opinion  use  this  language: 

"We  take  it  to  be  undisputable  that  the  creation 
of  revenue  by  the  imposition  of  license  taxes  upon 
carrying  on  of  business  is  in  a  general  sense  a 
rightful  subject  of  legislation,  but  in  this  matter 
inquiry  into  the  general  question  is  unnecessary, 
for  as  already  pointed  out  we  have  express  transfer 
of  authority  to  the  Territorial  Legislature  to  im- 
pose license  taxes.  The  power,  therefore,  being 
in    the    Legislature,    such    taxes    may   be    imposed 
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without  the  restrictive  limitations  which  must  con- 
trol in  levying  taxes  upon  property  in  its  usual 
sense." 

We  think  the  Court  received  the  wrong  impression 
from  the  language  employed  in  the  Organic  Act.  This 
language,  while  it  recognizes  the  right  by  express 
mention  to  impose  licenses,  does  not  authorize  the 
Territorial  Legislature  by  express  mention  to  impose 
license  taxes. 

The  provision  referred  to  reads  as  follows: 

"provided  that  this  provision  shall  not  operate 
to  prevent  the  Legislature  from  imposing  other 
and  additional  taxes  or  licenses." 

This  provision  was  a  mere  proviso  inserted  with  a 
view  of  preventing  misconstruction,  but  as  this  Court 
said,  and  we  think  correctly,  it  recognized  the  exist- 
ence in  the  Territorial  Legislature,  of  the  right  to 
impose  taxes  or  licenses.  Independent  of  such  recog- 
nition by  the  Organic  Act,  however,  we  agree  with 
the  Court  that  the  general  clause  extending  the  pow- 
ers of  legislation  to  all  rightful  subjects  of  legislation, 
include  the  power  to  levy  taxes  of  any  character,  pro- 
vided, however,  that  these  taxes  comply  with  the 
requirements  of  uniformity  and  assessment  according 
to  value,  elsewhere  expressly  provided  for  in  the 
Organic  Act  itself. 

We  also  think  that  under  the  clause  permitting  the 
Legislature  to  deal  with  all  rightful  subjects  of  legis- 
lation, it  had  power  to  exact  licenses  in  the  exercise 
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of  the  police  power  for  the  purpose  of  regulation,  and 
that  these  licenses,  so  long  as  their  object  was  not 
revenue,  but  were  merely  imposed  for  regulation  un- 
der the  police  power,  were  not  subject  to  the  limita- 
tions imposed  upon  the  exercise  of  the  taxing  power. 

But  we  do  no  think  that  the  recognition  of  the 
right  to  impose  other  and  additional  taxes  or  licenses 
expressly  recognizes  the  right  to  impose  license  taxes. 
Taxes  are  one  thing  and  licenses  are  quite  another 
thing.  Taxes  are  exactions  made  by  the  Government 
for  the  purpose  of  raising  revenue,  and  licenses  are 
permits  issued  to  licensees  to  do  those  things  which 
would,  without  such  permission,  be  unlawful.  Their 
object  is  not  the  production  of  revenue,  as  is  the  case 
with  taxes,  but  their  object  is  regulation  under  the 
police  power. 

A  license  tax  is  a  tax  imposed  in  the  exercise  of 
the  taxing  power  and  its  object  is  to  raise  revenue. 
It  does  not  dififer  from  a  property  tax  in  character, 
except  that  the  subject  of  taxation  is  not  property, 
but  this  or  that  occupation,  and  while  the  right  to 
impose  taxes  would  include  the  right  to  impose  license 
taxes,  a  grant  of  a  right  to  tax  is  not  an  express  grant 
of  a  right  to  impose  a  license  tax,  that  is  to  say,  a 
grant  by  express  mention,  so  that  the  limitations  con- 
tained in  the  Organic  Act  upon  the  taxing  power, 
where  those  limitations  are  as  in  the  case  of  the  Alaska 
Organic  Act,  made  applicable  to  all  taxes,  would  have 
to  be   held   inapplicable   in   order  to  give  the   entire 
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Organic  Act  effect.  Nor  is  the  recognition  of  the 
right  to  require  licenses  in  any  sense  a  recognition  of 
the  right  to  require  or  impose  license  taxes.  A  license 
is  one  thing  and  a  license  tax  is  quite  a  different  thing. 
The  former  is  exacted  under  police  power  and  the 
latter  under  taxing  power.  The  object  of  one  is  regu- 
lation while  that  of  the  other  is  revenue.  They  bear 
no  relation  to  one  another  and  a  grant  of  power  to 
exact  or  impose  one  does  not  include  the  right  or 
power  to  impose  the  other. 

The  authorities  are  uniform  upon  the  subject  that 
a  grant  of  power  to  exact  a  license  does  not  authorize 
the  imposition  of  a  license  tax. 

As  is  said  by  Judge  Cooley  on  page  1138  of 
Cooley  on  Taxation: 

"The  terms  in  which  a  municipality  is  empow- 
ered to  grant  licenses,  will  be  expected  to  indicate 
with  sufficient  precision  whether  the  grant  is  con- 
ferred for  the  purpose  of  revenue  or  whether  on 
the  other  hand  it  is  given  for  regulation  merely.  It 
is  perhaps  impossible  to  lay  down  any  rule  for  the 
construction  of  such  grants  that  shall  be  general 
and  at  the  same  time  safe,  but  all  delegated  pov/ers 
to  tax  are  to  be  closely  scanned  and  strictly  con- 
strued. It  would  seem  that  when  a  power  to  li- 
cense is  given,  the  intendment  must  be  that  regula- 
tion is  the  object,  unless  there  is  something  in  the 
language  of  the  grant  or  in  the  circumstances  un- 
der which  it  is  made  indicating  with  sufficent  cer- 
tainty that  the  raising  of  revenue  by  means  thereof 
was  contemplated." 
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So  also  in  the  case  of  Sunset  Telephone  Company 
vs.  Medford,  115  Fed.,  202,  it  was  said: 

"This  is  a  revenue  provision,  and  is  not  within 
the  authority  conferred  upon  the  city  by  its  char- 
ter. 'The  power  to  license,  as  a  means  of  regu- 
lating a  business,  implies  the  power  to  charge  a  fee 
therefor  sufficient  to  defray  the  expense  of  issuing 
the  license,  and  to  compensate  the  city  for  an  ex- 
pense incurred  in  maintaining  such  regulation. 
Whenever  it  is  manifest  that  the  fee  for  the  license 
is  substantially  in  excess  of  what  it  should  be,  it 
will  be  considered  a  tax,  and  the  ordinance  im- 
posing it  void.'  " 

In  the  case  of  Clark  vs.  Brunswick,  43  N.  J.  L.,  175, 
the  Court,  speaking  with  reference  to  a  grant  of  power 
to  impose  a  license,  say: 

"Under  such  grant  of  power  it  has  been  repeat- 
edly held  in  this  State  the  right  to  taxation  for 
revenue  purposes  is  not  conferred. 

"It  is  purely  a  police  power  and  must  be  exer- 
cised for  the  purpose  of  regulation." 

and  again  it  is  said: 

"When  authority  is  given  to  require  the  posses- 
sion of  a  license  as  a  condition  for  selling,  a  reason- 
able fee,  to  cover  probable  expense  can  be  de- 
manded, but  the  exaction  of  sums  in  excess  of  such 
expenses  and  graduated  by  the  amount  of  busi- 
ness done  can  be  nothing  else  but  a  tax  upon  such 
business." 
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So  also  in  the  case  of  Cache  County  vs.  Jensen, 
6i   Pac,  309,  the  Supreme  Court  of  Utah  say: 

"So  a  right  to  license  a  business  or  occupation 
does  not  imply  a  right  to  exact  a  tax  merely  for 
revenue  and  where  the  object  is  revenue,  the  power 
to  license  for  that  purpose  must  be  conferred  in 
unequivocal  terms.  'License'  in  general  implies 
privilege  and  regulation  and  imposition  of  it  falls 
within  the  police  power  of  the  State." 

Again,  when  the  whole  Organic  Act  is  considered, 
and  every  part  of  it  is  read  in  connection  with  other 
parts  bearing  upon  the  same  subject,  it  becomes  very 
apparent  that  it  was  not  the  intention  of  Congress 
to  confer  upon  the  Legislature  of  Alaska  power  to 
impose  a  license  tax  without  regard  to  the  limitations 
imposed  upon  the  taxing  power.  Every  power  con- 
ferred is  hedged  about  by  limitations  and  this  is  espe- 
cially true  of  the  taxing  power.  Not  only  is  it  pro- 
vided that  all  taxes  shall  be  uniform  and  assessed 
according  to  value,  but  a  further  provision  occurs 
which  provides  as  follows: 

"No  tax  shall  be  levied  for  territorial  purposes 
in  excess  of  1%  upon  the  assessed  valuation  of 
property  therein  in  any  one  year,  nor  shall  any 
incorporated  town  or  municipality  levy  any  tax, 
for  any  purpose,  in  excess  of  2%  of  the  assessed 
valuation  of  property  within  the  town  in  any  one 
year." 
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And  Section  9,  which  contains  the  limitations  upon 
the  taxing  power,  also  contains  this  provision: 

"And  all  laws  passed  or  attempted  to  be  passed 
by  such  Legislature  in  said  Territory,  inconsistent 
with  the  provisions  of  this  section,  shall  be  null 
and  void." 

Here  then  is  an  express  declaration  by  Congress 
that  all  laws  passed  that  are  in  conflict  with  this  par- 
ticular section,  irrespective  of  the  remaining  portions 
of  the  Organic  Act,  shall  be  null  and  void. 

Now,  what  does  this  section  provide?  It  provides 
firstly,  that  all  taxes  must  be  uniform  upon  the  same 
class  of  subjects,  and  secondly,  that  all  taxes  must  be 
assessed   according  to  value. 

Now  a  license  tax  must  conform  to  the  provisions 
of  that  section.  If  it  cannot  do  this,  it  cannot  be 
imposed  at  all,  for  legislation  that  does  not  comply 
with  the  provisions  of  this  section  is  void,  and  because 
of  the  express  language  contained  in  the  section  itself, 
to  that  effect,  this  section  must  be  construed  by  itself, 
without  reference  to  any  other  provisions  in  the 
Organic  Act. 

Again,  what  do  all  these  limitations  imposed  upon 
the  taxing  power  indicate?  They  indicate,  if  they 
indicate  anything,  that  it  was  the  purpose  and  object 
of  Congress  to  protect  the  people  of  Alaska  against 
over-taxation,  as  well  as  against  unjust  and  unequal 
taxation.  A  provision  is  inserted  that  no  tax  should 
be    levied    for   territorial   purposes   in   excess   of    1% 
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on  the  assessed  valuation  of  property  therein  in  any 
one  year.  No  tax  shall  be  levied  for  municipal  pur- 
poses in  excess  of  2%.  Yet  if  a  license  tax  could  be 
imposed  without  complying  with  these  provisions,  why 
insert  these  provisions  at  all?  Surely  it  was  not  the 
object  of  Congress  merely  to  protect  idle  property 
against  over-taxation  and  leave  industry  without  any 
protection  against  the  same  evil.  If  license  taxes  can 
be  imposed,  notwithstanding  these  limitations  upon 
the  taxing  power,  each  and  all  of  these  limitations 
become  meaningless  and  valueless.  The  only  taxes 
levied  in  the  territory  are  license  taxes,  and  as  pointed 
out  in  our  brief,  these  taxes  are  so  levied  that  they  fall 
almost  exclusively  upon  certain  localities.  If  it  had 
been  the  intention  of  Congress  that  the  Legislature 
should  have  power  to  levy  license  taxes  in  disregard 
of  the  provisions  of  the  9th  Section,  it  would  not 
only  have  said  so  in  express  and  unequivocal  lan- 
guage, but  it  would  have  pointed  out  clearly  the 
extent  to  which  these  license  taxes  could  be  imposed. 
The  whole  matter  would  not  have  been  left  open,  so 
that  the  entire  tax  of  the  Territory  could  be  assessed 
against  one  or  two  industries  and  to  the  practical 
exclusion  of  all  others,  nor  would  it  have  left  the 
matter  in  such  shape  that  in  imposing  a  tax  on  those 
engaged  in  mining,  all  those  whose  net  income  did  not 
exceed  $5000  would  be  exempt,  the  practical  effect 
of  which,  as  we  have  pointed  out  in  our  brief,  is 
that  the  quartz  mines  of  the  Coast  are  obliged  to  bear 
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nearly  all,  if  not  all,  the  taxes  assessed  against  the 
mining  industry. 

This  is  unfair  and  unjust  and  is  it  reasonable  to 
presume  that  since  Congress  placed  so  many  limita- 
tions upon  the  power  of  the  Legislature  with  a  view 
of  protecting  the  people  of  Alaska  against  unwise  leg- 
islation, and  placed  upon  the  taxing  power  limitations 
that  are  not  found  in  any  other  Constitution,  it  would 
have  protected  industry  in  the  Territory  against  the 
very  vice  of  which  we  now  complain.  It  would  have 
provided  specifically  what  industries  could  be  made 
subject  to  a  license  tax  and  it  would  have  guarded 
against  abuse  of  the  power  conferred  by  throwing 
about  it  suitable  limitations. 

In  view  of  the  foregoing  we  think  it  clear  that  the 
proviso  providing  that  the  Legislature  may  impose 
other  and  additional  taxes  or  licenses  could  not  be 
construed  as  an  express  grant  or  an  express  recogni- 
tion of  the  power  to  impose  license  taxes,  even  if  there 
were  no  other  authority  upon  the  subject.  For,  as 
Judge  Cooley  says  in  his  work  on  Taxation,  3rd  Edi- 
tion, 1 139: 

"All  delegated  powers  to  tax  are  to  be  closely 
scanned  and  strictly  construed." 

It  seems  to  us  to  be  clear  that  it  was  the  intention 
of  Congress  to  protect  the  people  of  Alaska  against 
unequal  or  burdensome  taxation,  and  that  this  inten- 
tion cannot  be  carried  into  effect  if  the  Organic  Act 
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is  so  construed  as  to  permit  the  assessment  of  license 
taxes,  in  whatever  manner  and  to  whatever  extent  the 
Legislature  may  see  fit. 

There  is  one  point  to  which  we  did  not  call  the 
Court's  attention  upon  the  hearing,  for  the  reason 
that  it  was  at  that  time  overlooked  by  us,  and  that  is 
found  in  the  provision  contained  in  Section  9,  to 
which  we  have  alluded,  which  provides: 

"and  all  laws  passed  or  attempted  to  be  passed  by 
such  Legislature  in  said  Territory,  inconsistent 
with  the  provisions  of  this  section,  shall  be  null 
and  void." 

The  insertion  of  this  provision  in  Section  9  com- 
pels us  to  construe  Section  9  by  itself,  without  refer- 
ence to  the  provision  contained  in  Section  3,  which 
provides: 

"That  this  provision  shall  not  operate  to  prevent 
the  Legislature  from  imposing  other  and  addi- 
tional taxes  or  licenses." 

Section  9  first  contains  the  grant  of  power  which 
extends  to  all  rightful  subjects  of  legislation  and  then 
modifies  this  grant  by  the  many  limitations  con- 
tained in  that  section  and  the  limitations  relating  to 
the  taxing  power  are  that  all  taxes  shall  be  uniform 
and  assessed  according  to  value.  This  provision  is  so 
worded  that  it  must  be  held  to  apply  to  each  and 
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every  tax,  whether  a  license  tax  or  any  other  kind  of 
a  tax,  for  no  more  comprehensive  word  than  the  word 
''all"  could  be  employed  by  Congress  in  indicating 
what  taxes  these  provisions  should  apply  to. 

And  the  further  provision  that  no  tax  shall  be  levied 
for  Territorial  purposes  in  excess  of  i%,  or  for 
municipal  purposes  in  excess  of  2%  on  the  assessed 
valuation  of  property,  is  equally  clear  and  explicit. 
In  no  way  could  Congress  employ  language  that  could 
more  clearly  indicate  that  taxes  other  than  property 
taxes  to  the  extent  of  1%  in  one  case  and  2^0  in  the 
other,  were  prohibited.  For  it  is  said  that  no  tax 
other  than  those  mentioned,  shall  be  levied.  The 
words  "no  tax"  are  as  all  exclusive  as  the  words  "all 
taxes"  are  all  inclusive.  Then  follows  the  express  pro- 
vision that  a  law  which  does  not  comply  with  this 
particular  section.  Section  9,  shall  be  void. 

The  degree  of  certainty  employed  by  Congress  in 
this  regard  appears  to  us  to  be  the  highest;  it  is  at 
least  certainty  to  a  particular  intent  and  may  be. re- 
garded as  certainty  to  a  particular  intent  in  every  par- 
ticular. 

It  appears  to  us  that  the  Court  received  the  wrong 
impression  from  the  reading  of  the  Organic  Act  and 
we  have  gone  into  this  matter  quite  fully,  because  it 
was  not  fully  presented  from  its  various  aspects  upon 
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the  hearing,  and  for  the  reasons  mentioned  we  respect- 
fully petition  this  Honoarble  Court  for  a  rehearing. 

Respectfully  submitted. 

CURTIS  H.  LINDLEY, 
HELLENTHAL  &  HELLENTHAL, 

Attorneys  for  Plaintiff  in  Error. 

J.  A.  HELLENTHAL  hereby  certifies  that  he  is  coun- 
sel for  the  plaintiff  in  error,  the  petitioner  herein,  and 
that  in  his  judgment  the  foregoing  petition  for  re- 
hearing is  well  founded  and  that  it  is  not  interposed 
for  delay. 
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[Names  and  Addresses  of  Attorneys.] 
J.  H.  COBB,  Jmieaii,  Alaska, 

Attorney  for  Plaintiff  in  Error. 
GEORGE  IRVING,  Juneau,  Alaska, 

Attorney  for  Defendant  in  Error. 


In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One. 

No.  1392-A. 

C.  P.  MORGAN  and  R.  B.  OOCHRAN  and  H. 
JOHANSEN,  Copartners,  Doini;-  Business 
Under  the  Name  and  Style  of  the  ISLAND 
FERRY  COMPANY, 

Plaintiff's, 

vs. 

JUNEAU  FERRY  AND  NAVIGATION  COM- 
PANY, a  Corporation, 

Defendant. 

Complaint. 

Plaintiffs  above  named,  for  cause  of  action  against 
the  above-named  defendant,  complain  and  allege  as 
follows : 

I. 

That  plaintiffs  are  copartners  engaged  in  the  ferry 
business  and  in  the  transportation  of  freight  and 
passengers  between  the  towns  of  Juneau,  Alaska, 
and  Douglas,  Alaska;  and  have  been  so  engaged  in 
the  business  aforesaid  continuously  from  the  3d  day 
of  August,  1915,  and  are  still  so  engaged. 
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II. 

That  defendant  is  a  corporation  organized  under 
the  laws  of  Alaska  and  engaged  in  the  general  ferry 
business  between  the  towns  of  Juneau,  Alaska  and 
Douglas,  Alaska. 

III. 

That  on  the  date  of  November  1,  1915,  the  common 
council  of  the  town  of  Douglas,  did  make  and  exe- 
cute a  good  and  sufficient  lease,  a  copy  of  which  is 
hereto  attached  and  marked  exhibit  "A"  and  made 
a  part  of  this  complaint,  to  the  said  plaintiffs, 
wherein  the  said  town  of  [la*]  Douglas  did  grant 
and  lease  to  the  said  plaintiffs,  a  certain  float  and 
premises  for  a  certain  rental  and  for  a  period  of 
time  and  upon  the  payment  of  a  certain  sum,  all  of 
which  is  in  said  lease  more  particularly  set  forth  in 
the  copy  hereto  attached  and  made  a  part  of  this 
complaint. 

IV. 

That  said  plaintiifs,  under  and  hy  virtue  of  said 
lease  did  take  and  have  quiet,  undisturbed  and 
peaceful  possession  of  the  said  leased  property  from 
the  6th  day  of  November,  1915,  up  to  the  13th  day 
of  November,  1915. 

V. 

That  on  the  13th  day  of  November,  1915,  the  said 
Juneau  Ferry  and  Navigation  Company,  wholly  dis- 
regarding the  rights  of  said  plaintiffs,  under  and  by 
virtue  of  said  lease  hereinbefore  mentioned,  and 
after  good  and  sufficient  notice  from  said  plaintiffs, 
both  oral  and  written,  and  after  good  and  sufficient 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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notice  in  writino-  served  upon  defendants  by  the 
town  of  Douglas  through  its  legally  authorized  offi- 
cers and  agents,  a  copy  of  which  notice  is  hereto  at- 
tached and  made  a  part  of  this  complaint  and 
marked  exhibit  "B,"  did  wrongfully,  wilfully  and 
maliciously,  and  in  total  disregard  of  plaintiff's 
rights  therein,  enter  in  and  upon  said  float  and  prem- 
ises, by  landing  their  ferry  thereat  for  the  purposes 
of  discharging  freight  and  passengers  and  for  the 
further  purpose  of  loading  freight  and  passengers  to 
the  exclusion  of  plaintiffs  and  to  their  damage  as 
hereinafter  alleged. 

VI. 

That  the  said  defendant  has  owned  and  operated 
and  does  now  own  and  operate  a  ferry  or  ferries  be- 
tween the  towns  of  Juneau  and  Douglas,  Alaska,  for 
a  number  of  years  last  past;  that  they  own  and  con- 
trol a  [2]  good  and  sufficient  float  and  landing  at 
the  town  of  Douglas,  Alaska;  that  said  defendant 
has  at  all  times  exclusively  used  the  said  float  and 
landing,  controlled  and  owned  by  it  for  ferry  pur- 
poses; that  said  float  and  landing  is  better  located 
and  is  of  superior  construction  to  the  float  and  land- 
ing owned,  used  and  controlled  by  the  plaintiffs. 

VII. 

That  said  landing  at,  and  the  trespass  in  and  upon 
the  said  float  and  premises  ow^ned  and  controlled  by 
plaintiffs,  by  the  said  defendant,  in  total  disregard 
of  the  rights  of  said  plaintiffs,  and  after  due  and 
legal  notice  as  herein  set  forth  to  the  said  defendant, 
was  for  the  sole  purpose  of  depriving  plaintiffs  of 
their  rights,  and  injuring  plaintiffs  in  that  on  ac- 
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count  of  said  acts  of  trespass  committed  by  defend- 
ant as  herein  set  forth  plaintiffs  have  been  damaged 
in  an  amount  which  is  aproximately  $15  per  day; 
and  that  unless  defendant  is  enjoined  from  continu- 
ing said  trespass  in  and  upon  said  float  and  prem- 
ises, owned  and  controlled  by  plaintiifs,  the  plain- 
tiffs will  be  further  damaged  in  a  sum  upwards  of 
$35  per  day  and  will  be  obliged  to  discontinue  their 
said  ferry  business;  that  plaintiffs  have  no  plain, 
speedy  nor  adequate  remedy  at  law. 

WHEREFORE,  plaintiffs  pray  that  the  defend- 
ant be  enjoined  from  landing  at,  occupying  or  tres- 
passing upon  said  float  and  premises  or  in  any  man- 
ner interfering  with  plaintiffs'  exclusive  possession 
of  said  float  and  premises,  and  for  such  further  re- 
lief as  to  the  Court  shall  seem  just  and  equitable  in 
the  premises,  and  that  a  temporary  restraining  order 
be  issued  herein  enjoining  and  restraining  defend- 
ants from  continuing  the  acts  and  things  complained 
of,  until  further  order  of  the  Court. 

IRVING  and  MILLWEE, 
Attorneys  for  Plaintiffs.     [3] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

C.  P.  Morgan,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  plaintiffs  named  in  the 
foregoing  complaint ;  that  he  has  read  said  complaint 
and  knows  the  contents  thereof  and  that  all  the  facts 
alleged  therein  are  within  his  personal  knowledge; 
that  the  said  facts  are  true. 

C.  P.  MORGAN. 
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Subscribed  and  sworn  to  before  me  this  15th  day 
of  November,  1915. 

[Notarial  Seal]  GEORGE  IRVING, 

Notary  Public  for  Alaska. 
My  Commission  expires  May  14,  1916.     [4] 

[Exhibit  **A"  to  Complaint— Lease.] 

THIS  INDENTURE  made  this  13th  day  of  No- 
vember, 1915,  between  the  town  of  Douj^las,  Alaska, 
a  municipal  corporation,  hereinafter  desi^ated  the 
party  of  the  first  part,  and  C.  P.  Morgan  and  R.  B. 
Cochran,  a  copartnership  doing  business  under  the 
name  of  the  Island  Ferry  Company,  hereinafter 
designated  as  parties  of  the  second  part. 

WITNESSETH,  That  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  rents,  covenants 
and  agreements  hereinafter  mentioned,  to  be  kept, 
paid  and  performed  by  the  said  parties  of  the  second 
part,  their  executors,  administrators  and  assigns, 
has  demised  and  leased  to  the  said  second  parties, 
the  following  described  premises  situated  in  the  town 
of  Douglas,  Alaska,  and  owned  and  controlled  by  the 
said  first  party,  to  wit: 

''That  certain  Float  and  Landing  adjoining  the 
City  Dock  on  the  north  side  of  the  same,  together 
with  all  piling  and  structures  incident  and  appur- 
tenant to  the  same  and  necessary  for  the  mainte- 
nance of  said  Float;  and  also  the  gangway  and  nec- 
essary approaches  to  said  Float  with  the  right  of 
ingress  and  egress  to  and  from  said  Float  by  land 
and  w^ater. ' ' 

TO  HAVE  AND  TO  HOLD,  the  above-described 
premises  with  the  appurtenances,  unto  the  said  sec- 
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ond  parties,  their  executors,  administrators  and  as- 
signs from  the  first  day  of  November,  1915,  for  and 
during-  the  full  term  of  one  year  from  said  date. 

And  the  said  second  parties,  in  consideration  of 
the  leasing  of  the  premises  aforesaid  by  the  said  first 
party  to  the  said  second  parties,  do  covenant  and 
agree,  with  the  said  first  party,  to  pay  to  the  said 
first  party  as  annual  rent  for  said  demised  premises 
the  sum  of  Three  Hundred  ($300)  Dollars,  payable 
in  monthly  installments  of  Twenty-five  ($25)  Dol- 
lars on  the  first  of  each  and  every  month  during  the 
full  term  of  this  lease  contract. 

And  the  said  second  parties  further  covenant  with 
the  said  first  party  that  they  will  keep  said  demised 
premises  in  a  clean,  and  wholesome  condition,  in  ac- 
cordance with  the  ordinances  of  the  said  town  of 
Douglas,  and  that,  at  the  expiration  of  the  time  in 
this  lease  mentioned  they  will  yield  up  the  said 
premises  to  the  said  first  party  in  as  good  condition 
as  when  entered  upon,  loss  by  fire,  inevitable  acci- 
dent and  ordinary  ivare  thereof  and  damage  by  the 
elements  alone  excepted. 

It  is  further  agreed  by  the  said  second  parties  that 
they  will  not  sublet  nor  under-let  said  premises  nor 
any  portion  thereof  nor  sell,  transfer  nor  assign  this 
lease  without  first  having  obtained  the  written  con- 
sent of  the  said  first  party. 

It  is  expressly  agreed  and  understood  by  and  be- 
tween the  parties  aforesaid,  that  if  the  rent  above 
reserved,  or  any  part  thereof  shall  be  unpaid,  on  the 
day  of  payment  wherein  it  ought  to  be  paid  as  afore- 
said, or  if  default  be  made  in  any  of  the  covenants 
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herein  contained  to  be  kept  by  the  said  second  party, 
their  heirs,  administrators  or  assigns,  it  shall  and 
may  be  lawful  for  the  said  first  party,  at  its  election 
to  declare  said  term  ended  and  re-enter  the  said 
premises  and  expell  all  persons  therefrom,  using 
such  force  as  may  be  necessary  in  so  doing.     [5] 

It  is  further  understood  and  agreed  that  all  the 
conditions  and  covenants  contained  in  this  lease 
shall  be  binding  upon  the  executors,  administrators 
and  assigns  of  the  parties  to  these  presents  respec- 
tively. 

IN  WITNESS  WHEREOF,  the  said  parties  here- 
to have  hereunto  set  their  hands  this  13  day  of 
November,  1915. 

CITY  OF  DOUGLAS, 

A  Municipal  Corporation. 

By  PETER  JOHNSON, 

President  of  Common  Council  and  Ex-officio  Mayor, 

First  Party. 

C.  P.  MORGAN, 

R.  B.  COCHRAN, 

Second  Parties. 
Witnesses : 

JOE  ROBERTSON, 

FRANK  OLIVER. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

THIS  CERTIFIES,  that  on  this  13th  day  of  No- 
vember, 1915,  before  me  the  undersigned,  a  notary 
public  in  and  for  the  Territory  of  Alaska,  duly  com- 
missioned and  sworn,  personally  appeared  Peter 
Johnson,  to  me  known  to  be  the  president  of  the 
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Common  Council  of  the  town  of  Douglas,  and  ex- 
officio  Mayor  of  the  same,  and  also  to  me  personally 
known  to  be  the  individual  who  signed  the  foregoing 
instrument  on  behalf  of  the  town  of  Douglas,  as  the 
party  of  the  first  part  thereof,  and  acknowledged  to 
me  that  he  signed  the  same  on  behalf  of  the  said  first 
party;  and  that  he  was  authorized  so  to  do  by  the 
Common  Council  of  the  said  town  of  Douglas  at  a 
regular  meeting  held  on  the  first  day  of  November, 
1915;  and  also  appeared  personally  C.  P.  Morgan  and 
R.  B.  Cochran  to  me  known  to  be  the  individuals  de- 
scribed in  and  who  signed  the  foregoing  instrument 
as  the  parties  of  the  second  part  thereof,  and  ac- 
knowledged to  me  that  they  signed  the  same  as  their 
own  free  and  voluntary  act  and  deed  for  the  uses 
and  purposes  herein  mentioned. 

IN  WITNESS  WHEREOF,  I  have  hereto  set  my 
hand  and  official  seal  the  day  and  year  in  this  certifi- 
cate first  above  written. 

[Seal]  R.  R.  HUBBARD, 

Notary  Public  for  Alaska. 

My  Commission  expires  March  21,  1916. 

True  copy  of  the  original  Exhibit  "A."     [6] 
[Exhibit  **B"  to  Complaint— Notice,  etc.] 
COPY. 
Douglas,  Alaska,  Nov.  5th,  1915. 
To  the  Juneau  Ferry  &  Navigation  Company,  and  to 
all  Persons  Operating  Boats  to  and  from  the 
North  Float  at  the  City  Dock,  Douglas. 

You  are  hereby  notified  that  at  the  Council  meet- 
ing held  in  Douglas  on  November  1st.,  the  north  float 
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of  the  City  Bock  was  leased  to  the  Island  Ferry  Co. 
for  a  period  of  one  year  and  is  their  exclusive  prop- 
erty for  that  period.  Any  person  operating-  boats  to 
and  from  said  float  or  in  any  manner  trespassing  on 
same  Avithout  permission  from  the  Island  Ferry 
Company  will  be  prosecuted. 

W.  A.  SHAFER, 
City  Marshal. 
Copy  of  the  above  served  on  F.  Panter  at  11:35 
A.  M.,  Nov.  5th,  1915. 

W.  A.  SHAFER, 
City  Marshal. 
Exhibit ''B." 

COPY. 

Bouglas,  Alaska,  Nov.  13th,  1915. 
Mr.  E.  J.  Margrie,  Manager, 

Juneau  Ferry  &  Navigation  Company, 
Juneau,  Alaska. 
Bear  Sir: 

This  is  to  acknolwedge  receipt  of  your  letter  of 
the  12th  inst.  In  reply  you  are  advised  that  the 
City  Council  on  Nov.  1st.,  leased  the  North  float  of 
the  City  dock  to  the  Island  Ferry  Company  for  a 
term  of  one  year  commencing  on  November  1st., 
1915,  at  a  rental  of  $25  per  month.  This  float  has 
been  delivered  over  to  the  Island  Ferry  Company 
and  to  their  exclusive  use. 

The  south  float  is  still  available  to  the  public. 
The  City  Council  has  acted  w^holly  within  its  rights 
and  has  not  deprived  the  public  of  the  use  of  a  pub- 
lic float. 

It  is  not  the  purpose  of  the  Council  to  maintain 
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two  floats  and  we  feel  under  no  obligations  to  your 
Company  to  maintain  a  free  additional  float  on  the 
north  side  of  the  City  dock.  The  lease  has  [7] 
been  given  and  the  Island  Ferry  Company  is  now  in 
possession  of  the  NORTH  FLOAT.  Any  further 
negotiations  you  have  should  be  conducted  with 
them. 

[Seal ]  PETER  JOHNSON, 

Mayor. 
R.  R.  HUBBARD, 

City  Clerk. 
Exhibit  "B." 

COPY. 

Douglas,  Alaska,  Nov.  11th,  1915. 
Juneau  Ferry  &  Navigation  Co., 

Juneau,  Alaska. 
Gentlemen : 

I  herewith  acknowledge  receipt  of  your  letter 
dated  Nov.  10th,  addressed  to  the  writer,  also  of 
letter  dated  Nov.  5th,  1915,  addressed  to  Mr.  W.  A. 
Shafer,  City  Marshal.  In  answer  I  wdll  state  that 
the  records  of  the  Council  Meeting  held  Nov.  1st., 
show  that  a  motion  was  made  and  seconded  that  the 
North  Float  of  the  Douglas  City  Wharf  be  leased  to 
the  Island  Ferry  Co.  for  one  year  at  a  rental  of  $25 
per  month,  payable  in  advance.  Motion  carried.  I 
am  informed  by  the  City  Attorney  that  Mr.  Morgan 
of  the  Island  Ferry  Co.  informed  him  that  Mr.  Mar- 
grie  of  the  Juneau  F.  &  N.  Co.  refused  to  cease  land- 
ing his  boats  at  the  float  which  the  City  leased  to  Mr. 
Morgans  Co.  until  he  was  notified  by  the  City  au- 
thorities of  Douglas  that  the  float  had  been  leased. 
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(the  communication  continues)  "Will  you  kindly 
have  Mr.  Shafer  give  a  written  notice  to  whoever  is 
in  command  of  the  'Teddy'  on  her  next  trip  she 
makes  to  this  float.  I  enclose  herewith  a  notice 
which  I  think  will  answer  the  purpose."  I  am  un- 
able to  make  any  further  statement  as  the  Council 
have  had  no  meeting  since  my  return  from  Seattle 
on  the  2ond.  inst.  All  communication  on  file  in  this 
office  will  be  presented  to  the  Council  at  their  next 
meeting.  Yours  truly, 

[Seal]  R.  R.  HUBBARD, 

City  Clerk. 

Exhibit  "B." 

[Endorsed] :  Piled  in  the  District  Court,  District 
of  Alaska,  First  Division.  Nov.  15,  1915.  J.  W. 
Bell,  Clerk.  By  C.  Z.  Denny,  Deputy.  Original. 
In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1.  C.  P.  Morgan  et  al.,  Copartners 
Doing  Business  Under  the  Name  of  the  Island  Ferry 
Co.  vs.  Juneau  Ferry  and  Navigation  Company,  a 

Corporation.     Number   .     Complaint.      George 

Irving  and  8.  H.  Millwee,  Attys.  for  Pltffs.     [8] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  139'2-A. 

C.  P.  MORGAN,  R.  B.  COCHRAN  and  H.  JOHAN- 

8EN,  Copartners,  Doin^^  Business  Under  the 
Name  and  iStyle  of  the  ISLAND  MERRY 
COMPANY, 

Plamtiffs, 

vs. 

JUNEAU    FERRY    AND    NAVIGATION    COM- 
PANY, a  Corporation, 

Defendant. 

Order  to  Show  Cause  and  Temporary  Restraining 

Order. 

The  plaintiffs  in  the  above-entitled  cause,  having 
commenced  an  action  in  the  District  Court  for  the 
First  Judicial  Division,  Territory  of  Alaska,  against 
the  above-named  defendant,  and  having  prayed  for 
an  injunction  against  said  defendant  requiring  it  to 
refrain  from  certain  acts  in  said  complaint  and  here- 
inafter more  particularly  mentioned. 

Now,  on  reading  said  complaint  in  said  action 
(duly  verified  by  oath  of  said  plaintiff,  C.  P.  Mor- 
gan) it  is  ordered,  that  on  the  22d  day  of  November, 
1915,  and  the  hour  of  10  o'clock  A.  M.,  at  the  court- 
house at  Juneau,  said  Juneau  and  Ferry  and  Navi- 
gation Company,  defendant  herein  show  cause,  if 
any  it  has,  why  an  injunction  pendente  lite  should 
not  issued  as  prayed  for  in  the  complaint;  and  in 
the  meantime,  and  until  further  order  of  the  Court, 


vs.  C.  P.  Morgan  et  at.  13 

you,  the  said  Juneau  Ferry  and  Navigation  Com- 
pany and  all  your  agents,  servants  and  employees 
and  all  others  acting  in  aid  or  assistance  of  3^ou  are 
enjoined  and  restrained  from  using,  landing  at,  or 
entering  in  or  upon  or  otherwise  trespassing  in  or 
upon  that  certain  float  and  premises  situate  on  the 
north  side  of  the  city  dock  at  the  town  of  Douglas, 
Alaska,  as  is  more  particularly  described  in  plain- 
tiffs' complaint;  or  in  any  other  manner  interfering 
with  plaintiffs'  exclusive  use  and  possession  thereof. 
The  order  to  be  in  force  from  and  after  the  filing  of 
a  bond  of  indemity  in  the  sum  of  $500  to  be  approved 
by  this  Court. 

ROBERT  W.  JENNINGS, 

Judge. 

Entered  Court  Journal  No.  L,  pages  181-82.  [9] 
United  States  of  America, 

Territory  of  Alaska, 
Division  Number  One, — ss. 

I,  H.  A,  Bishop,  United  States  Marshal  for  the 
First  Division  of  Alaska,  do  hereby  certify  and  re- 
turn that  I  received  the  within  order  to  show  cause 
and  temporary  restraining  order  on  the  16th  day  of 
November,  1915,  at  Juneau,  Alaska,  and  that  I 
served  the  same  on  the  16th  day  of  November,  1915, 
at  Juneau,  Alaska,  on  the  Juneau  Ferry  and  Navi- 
gation Co.,  by  handing  to  and  leaving  with  E.  J. 
Margrie,  Manager  of  said  company,  a  certified  copy 
of  the  original  writ,  said  service  made  personally 
and  in  person. 

Dated  at  Juneau,  Alaska,  November  16th,  1915. 
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Marshal's  Fees  $3.00.  Paid  by  Geor^^e  Irving, 
i^tty. 

H.  A.  BISHOP, 
United  States  Marshal. 
By  J.  L.  Manning", 

Office  Deputy. 

[Endorsed] :  Filed  in  the  District  Court,  District 
of  Alaska,  First  Division.  Nov.  15,  1915.  J.  W. 
Bell,  Clerk.  By  C.  Z.  Denny,  Deputy.  Original. 
In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1.  C.  P.  Morgan  et  al..  Copartners 
Doing  Business  Under  the  Name  of  the  Island  Ferry 
Co.  vs.  Juneau  Ferry  and  Navigation  Company,  a 

Corporation.     Number .     Order  to  Show  Cause 

and  Temporary  Restraining  Order.     George  IiTing 
and  iS.  H.  Milwee,  Attys.  for  Pltffs.     [10] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1392-A. 

C.  P.  MORGAN,  R.  B.  COCHRAN  and  H.  JOHAN- 

SEN,  Copartners,  Doing  Business  Under  the 
Name  and  Style  of  the  ISLAND  FERRY 
COMPANY, 

Plaintiffs, 

vs. 

JUNEAU  FERRY  &  NAVIGATION  COMPANY, 
a  Corporation, 

Defendant. 
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Answer  to  the  Rule  to  Show  Cause. 

Now  comes  the  defendant  by  its  attorney  and  for 
answer  to  the  rule  to  show  cause  why  a  temporary 
injunction  should  not  issue  herein,  alleges  as  fol- 
lows: 

I. 

Said  complaint  does  not  state  facts  sufficient  to 
authorize  the  issuance  of  any  injunction,  temporary 
or  otherwise,  in  this,  that  it  appears  from  said  com- 
plaint and  the  exhibit  attached  thereto  that  the  plain- 
tiffs are  claiming  the  right  to  the  exclusive  posses- 
sion and  use  of  the  float  mentioned  in  the  complaint 
under  a  pretended  lease  from  the  city  of  Douglas, 
Alaska,  which  said  lease  purports  to  be  executed  by 
Peter  Johnson,  President  of  the  Common  Council 
and  ex-officio  Mayor,  while  the  said  Peter  Johnson 
as  a  matter  of  law  had  no  authority  to  execute  any 
such  lease  and  there  are  no  facts  alleged  showing 
any  such  authority  to  have  been  given  him.     [11] 

11. 

The  city  of  Douglas  or  its  Common  Council  have 
no  legal  authority  to  execute  the  pretended  lease  to 
the  said  dock  alleged  in  the  complaint,  or  any  lease 
of  said  dock  or  float  owned  by  said  municipality  to 
the  exclusion  of  others  desiring  similar  accommoda- 
tion thereat. 

III. 

And  the  defendant  further  alleges  that  it  is  en- 
gaged in  the  business  of  operating  a  ferry  between 
the  towns  of  Juneau,  Douglas,  Treadwell  and  Thane 
all  on  Gastineau  Channel,  a  navigable  arm  of  the 
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Pacific  Ocean,  and  has  been  so  engaged  for  more  than 
twenty  years  last  past ;  that  it  has  invested  in  its  ves- 
sels and  other  appurtenances  in  connection  with  the 
said  business  the  sum  of  upwards  of  $50,000.  That 
the  float  referred  to  in  the  complaint  is  a  part  of  a 
public  dock  on  the  navigable  waters  of  Gastineau 
Channel,  constructed  by  the  municipality  of  Douglas 
City,  Alaska,  some  years  ago  under  the  authority 
contained  in  the  Alaska  Civil  Code  authorizing  mu- 
nicipalities to  provide  for  the  construction  and  main- 
tenance of  streets,  alleys,  sewers  and  wharves,  that 
said  authority,  as  the  defendant  is  advised  and  there- 
fore alleges,  only  permits  the  construction  and  main- 
tenance of  such  wharves  for  the  use  of  the  general 
public  desiring  accommodation  thereat  and  does  not 
authorize  the  granting  of  special  or  exclusive  privi- 
leges to  any  person  or  corporation.  That  a  part  of 
the  public  served  by  the  defendant  find  that  it  is 
more  convenient  to  land  at  said  float  than  elsewhere 
and  the  defendant  is  and  has  ever  been  ready  and 
willing  to  pay  all  reasonable  charges  to  the  said  city 
of  Douglas  when  it  shall  have  established  a  regular 
charge  for  the  use  of  [12]  said  float  as  one  of  its 
landing  places  for  the  accommodation  of  the  general 
public.  And  the  defendant  further  alleges  that  it 
was  the  purpose  and  intention  of  the  Common  Coun- 
cil of  the  city  of  Douglas  and  of  the  plaintiffs  in 
executing  said  pretended  lease,  to  give  to  the  plain- 
tiffs a  special  privilege  and  advantage  in  the  opera- 
tion of  their  said  ferry-boat  to  the  detriment  of  the 
general  public  seeking  transportation  to  and  from 
said  town,  and  especially  to  the  detriment  of  the 
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business  of  the  defendant.  And  the  defendant  fur- 
ther alleges  that  if  the  injunction  herein  prayed  for 
is  granted,  it  will  result  in  giving  to  the  plaintiffs 
a  special  and  exclusive  privilege  for  the  use  of  public 
property  and  a  part  of  public  highways  of  the  said 
city  of  Douglas  and  a  part  of  the  public  highway 
leading  from  said  city  to  the  outside  world,  and  will 
result  in  a  great  and  continuing  damage  to  the  busi- 
ness of  the  defendant. 

J.  H.  COBB, 
Attorney  for  Defendant. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

E.  J.  Margrie,  being  first  duly  sworn,  on  oath  de- 
poses and  says :  I  am  general  manager  of  the  above- 
named  defendant  corporation.  The  facts  set  forth 
in  the  above  and  foregoing  answer  are  true. 

E.  J.  MARGRIE. 

Subscribed  and  sworn  to  before  me  this  the  18th 
day  of  November,  1915. 

[Notarial  Seal]  E.  L.  COBB, 

Notary  Public  in  and  for  Alaska. 

My  commission  expires  Dee.  3,  1918. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Nov,  22,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [13] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  One,  at  Juneau. 

No.  1302^A. 

€.  P.  MORGAN  and  R.  B.  COCHRAN  and  H. 
JOHANSEN,  Copartners,  Doing  Biivsiness 
Under  the  Firm  Name  and  Style  of  THE 
ISLAND  FERRY  COMPANY, 

Plaintiffs, 
vs. 

THE  JUNEAU  FERRY  AND  NAVIGATION 
COMPANY,  a  Corporation, 

Defendant. 

Injunction  Order. 
The  plaintiffs  in  the  above-entitled  cause  having 
commenced  an  action  in  the  District  Court  for  the 
District  of  Alaska,  Division  No.  One,  against  the 
above-named  defendants  and  having  prayed  for  an 
injunction  against  the  said  defendant  requiring  it  to 
refrain  from  certain  acts  in  said  complaint  and  here- 
inafter more  particularly  mentioned,  upon  reading 
the  said  complaint  in  said  action  duly  verified  by  the 
oath  of  C.  P.  Morgan,  one  of  the  plaintiffs  and  upon 
the  hearing  of  proof  under  oath  in  open  court  and 
it  satisfactorily  appearing  to  me  that  it  is  a  proper 
case  for  an  injunction  pendente  lite  and  that  suffi- 
cient grounds  exist  therefor  and  an  injunction  bond 
having  been  given,  approved  and  as  required  by  me 
in  the  sum  of  One  Thousand  Dollars,  it  is  therefore 
ordered  by  me,  the  Judge  of  the  said  District  Court 
that  until  further  order  in  the  premises,  you,  the  said 


vs.  C.  P.  Morgan  et  al.  19 

Juneau  Ferry  and  Navigation  Company,  a  corpora- 
tion, and  all  your  servants,  counsellors,  attorneys, 
solicitors  and  agents  and  all  others  acting  in  aid  or 
assistance  of  you  and  each  and  every  of  you  do  ab- 
solutely desist  and  refrain  from  landing  your  boats 
at  that  certain  north  float  or  landing  place  located 
on  the  north  side  [14]  of  the  city  dock  or  wharf 
at  the  town  of  Douglas,  Alaska,  or  in  anywise  tres- 
passing upon  or  occupying  same. 

To  the  Juneau  Perry  and  Navigation  Company,  a 
corporation. 

Dated  this  14th  day  of  December,  1915. 

ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  14,  1915.  J.  W.  Bell,  Clerk. 
By  C.  Z.  Denny,  Deputy.     [15] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1392-A. 

C.  P.  MORGAN  and  R.  B.  COCHRAN  and  H. 
JOHANSON,  Copartners,  Doing  Business 
Under  the  Name  and  Style  of  THE  ISLAND 
FERRY  COMPANY, 

Plaintiffs, 
vs. 

JUNEAU  FERRY  &  NAVIGATION  CO., 

Defendant. 
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Bill  of  Exceptions. 
BE  IT  REMEMBERED  that  on  the  hearing  and 
trial  of  the  motion  for  a  temporary  injunction  pend- 
ing the  final  trial  of  this  suit,  the  following  testimony 
was  introduced  in  addition  to  the  sworn  complaint 
and  the  affidavits  to  the  answer  to  the  rule  to  show 
cause  why  such  temporary  injunction  should  not  be 
issued,  and  the  following  proceedings  had,  to  wit: 
[16] 


In  the  District  Court  for  the  District  of  Alaska, 
Div.  No.  1,  at  Juneau. 
No.  1392-A. 
C.  P.  MORGAN  and  R.  B.   COCHRAN  and  H. 
JOHANSEN,    Copartners,    Doing    Business 
Under  the  Name  and  Style  of  the  ISLAND 
FERRY  COMPANY, 
vs. 
JUNEAU   FERRY  AND   NAVIOATION   COM- 
PANY, a  Corporation, 

Transcript  of  Testimony. 

INDEX. 

Plaintiff's  Witnesses:  Defendant's  Witnesses: 

Page  Pago 

M.  J.  O'CJonnor 1       W.  B.  States 50 

Eecalled  4^3       Fred  Pantermahl  sworn 57 

Henry  Brie 15  Testimony   58 

L.  H.  Keist 25 

E.  E.  Hubbard 28 

Nels  Sorby  30 

C.  P.  Morgan  31 

B.  D.  Blakeslee 41  ; 

Plantiff  rests    50  ' 

[17] 


vs.  C.  P.  Morgan  et  al.  21 

In  the  District  Court  for  the  District  of  Alaska, 
Division  No.  1,  at  Juneau. 

No.  1392-A. 

C.  P.  MORGAN,  R.  B.  COCHRAN  and  H.  JOHAN- 

SEN,  Copartners,  Doing  Business  Under  the 
Name  and  Style  of  the  ISLAND  FERRY 
COMPANY, 

vs. 

JUNEAU   FERRY   AND    NAVIGATION    COM- 
PANY, a  Corporation, 
TRANSCRIPT  OF  TESTIMONY. 
GEORGE     IRVING,     Esq.,     Appearing     for 

Plaintiffs ; 
JOHN  H.  COBB,  Esq.,  Appearing  for  Defend- 
ant. 

[Testimony  of  M.  J.  O'Connor,  for  Plaintiffs.] 

M.  J.  O'CONNOR,  being  duly  sworn,  testified  on 
behalf  of  plaintiffs  as  follows : 

Direct  Examination  by  Mr.  IRVING. 

Q.  Your  name?        A.  M.  J.  O'Connor. 

Q.  You  reside  where?        A.  Douglas. 

Q.  How  long  have  you  resided  in  Douglas? 

A.  About  17  years. 

Q.  State  whether  or  not  you  were  ever  Mayor  of 
the  city  of  Douglas.        A.  Yes,  sir. 

Q.  What  years,  if  you  remember? 

A.  I  think  I  was  Mayor  of  the  town  from  1909  to 
1915. 

Q.  Nineteen — 

A.  Served  six  years  Mayor  of  the  town. 
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(Testimony  of  M.  J,  O'Connor.) 

Q.  Do  you  remember  about  the  time  when  a  certain 
float  was  [18]  constructed — you  remember  the 
time  of  the  erection  and  building  of  the  city  dock? 

A.  I  do,  sir,  very  well. 

Q.  Who  was  at  the  head  of  tow^n  affairs  at  that 
time? 

A.  I  was.  I  advocated  and  caused  to  be  built  the 
city  dock. 

Q.  Yes? 

A.  To  break  the  monopoly  that  existed  by  the  Ju- 
neau Ferry  and  Transportation  Company. 

Q.  Do  you  remember  the  building  of  any  float  on 
the  north  side  of  that  dock  ?        A.  Yes,  sir. 

Q.  When,  about  what  year  w^as  that  float  put  in 
there.  Mr.  O'Connor? 

A.  When  we  built  the  dock  we  also  built  a  float 
for  the  public,  but  we  found  by  experience  that  we 
put  it  on  the  wrong  side  of  the  dock,  it  was  on  the 
north  side  of  the  dock,  and  it  stood  there  for  about 
two  years,  but  it  was — on  account  of  the  elements 
and  exposed  to  the  north  wind,  w^e  found  it  was  on 
the  wrong  side  of  the  dock,  and  I  think  about  1911 
we  transferred  the  float  to  the  other  side. 

The  COURT.— Is  that  the  float  in  controversy? 

A.  That  is  the  float,  north  side,  the  float  in  contro- 
versy is  on  the  north  side.  Now,  the  float  used  by 
the  general  public  is  on  the  south  side  where  shel- 
tered from  the  weather. 

Q.  (By  Mr.  IRVING.)  Now,  Mr.  O'Connor, 
when  you  found  that  the  north  winds  and  seas  came 
on  the  north  float  what  did  the  city  do  regarding  the 
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(Testimony  of  M.  J.  O'Connor.) 
south  float,  why,  what  did  they  do  regarding  making- 
it— 

A.  We  put  the  float  that  was  originally  on  the 
north  side  on  the  south  and  added  on,  making  ample 
accommodations  for  tying  up — the  float  now  on  the 
north  side  of  the  city  dock  is  a  float  that  Mr.  Mur- 
ray gave  me,  Mayor  of  the  town  acting  for  the  city. 
It  was  in  disuse  and  he  gave  me  this  and  I  had  [19] 
it  erected  where  it  now  stands  as  an  inducement  for 
an  independent  ferry  to  land. 

Q.  Why  was  it  that  you  offered — or  did  you  build 
the  float  for  an  inducement  for  the  ferry  to  land? 

Mr.  COBB. — I  object  to  that,  your  Honor. 

The  COURT. — Well,  this  is  a  restraining  order, 
not  a  trial  of  a  case.     I  will  admit  it. 

Q.  Why  was  it  that  this  float  was  put  there  for  an 
inducem^ent  for  opposition  ferry  to  land*? 

A.  Because  we  were  paying  an  exorbitant  rate  be- 
tween Douglas  and  Juneau  and  there  was  no  place 
for  a  ferry  to  land. 

Q.  Did  the  Juneau  Ferry  and  Navigation  Com- 
pany have  a  wharf  and  float  of  their  own  at  that 
time? 

A.  Yes,  sir,  they  always  had.  I  might  state  for  the 
benefit  of  the  Court  that  this  float  that  is  in  use  now% 
that  has  been  leased  by  the  city  to  the  Island  Ferry 
Company,  was  originally  put  up  by  Mr.  Murray  of 
Douglas,  to  provide  a  landing  place  for  an  independ- 
ent ferry  and  it  was  no  sooner  constructed,  your 
Honor,  than  the  Juneau  Ferry  and  Navigation  Com- 
pany leased  the  float  from  Mr.  Murray,  fenced  up 
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(Testimony  of  M.  J.  O'Connor.) 
the  front  of  it,  prevented  the  public  from  landing 
there  and  using  it,  and  still  took  their  quarter  from 
the  people  of  Douglas. 

Q.  Did  you  ever  notice  a  sign  upon  the  float  or 
wharf  of  the  Juneau  Ferry  Company  with  regard  to 
boats  landing  there?        A.  Beg  pardon? 

Q.  Did  you  ever  notice  a  sign  upon  the  float  or 
dock  regarding  other  boats  landing  there? 

A.  I  have,  sir.  A  man  could  not  land,  prior  to  this 
city  dock  being  built,  could  not  land  in  Douglas  with- 
out he  waded  up  the  beach  in  mud,  if  he,  even  if  he 
rowed  to  Douglas  in  a  skiff  he  would  not  be  allowed 
to  land  at  the  ferry  dock.     [20] 

Q.  At  the  time  of  the  erection  of  the  city  dock  at 
Douglas,  this  float  being  a  part  of  it,  was  there — you, 
as  Mayor — did  not  have  any  correspondence  or  talk 
with  the  officers  of  the  Juneau  Ferry  and  Naviga- 
tion Company  regarding  it  ? 

A.  At  the  time  the  dock  was  erected  ? 

Q.  Yes. 

A.  Mr.  Margrie  went  over  into  my  office  and  tried 
to  induce  me  not  to  build  that  dock. 

Q.  Tried  to  induce  vou  not  to  build  that  dock? 

A.  He  said  the  Juneau  Ferry  and  Navigation  Com- 
pany were  not  making  a  cent,  and  he  wanted  me  to 
come  over  to  Juneau  and  look  over  the  books  and  see 
how  they  were  losing  money,  but  this  last  year  the 
cit}^  dock  that  lost  so  much  money  for  Mr.  Margrie 
on  the  other  side  netted  the  city  of  Douglas  a  little 
less  than  six  thousand  dollars. 

Q.  And  this  float  is  a  part  of  that  dock  ? 
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A.  This  float  is  a  part  of  that  dock. 

Q.  And  that  dock  is  being  used  by  the  general  pub- 
lic for  the  general  good  and  general  profit,  is  that  so? 

A.  By  the  general  public  for  the  general  good,  and 
this  float — while  I  am  not  on  the  Council,  this  float 
was  leased  to  this  company  for  the  general  public 
and  for  the  general  good. 

Q.  Mr.  O'Connor,  the  condition  of  this  particular 
float  that  has  been  leased,  has  it  been  in  condition 
for  the  landing  of  boats  at  it  for  some  time  past,  or 
has  it  fallen  into  disuse  ? 

A.  Very  few  landed,  but  it  has  not  been  kept  in 
repair ;  in  fact,  no  boat  could  land  there  to-day. 

Q.  As  a  citizen  of  Douglas,  do  you  know  whether 
the  Juneau  Ferry  and  Navigation  Company  ever 
made  regular  landings  prior  to  the  time  lease  was 
given  to  the  Island  Ferry?     [21] 

A.  No,  sir,  they  never  did. 

Q.  They  got  just  as  good  landing? 

A.  A  better  landing,  their  own  right  to-day. 

Q.  And  their  leasing — this  landing  that  has  been 
leased  to  the  Island  Ferry  Company  is  in — ^the  gang- 
way on  the  float  leading  to  what  street  in  Douglas — • 
leads  into  Front  Street,  don't  it? 

A.  Leads  into  Front  Street. 

Q.  Now,  the  landing  float  of  the  ferry  company, 
of  the  Juneau  Ferry  and  Navigation  Company,  that 
leads  into  Front  Street  also,  doesn't  it? 

A.  Yes,  sir,  into  the  same  street. 

Q.  What  would  you  say  as  to  the  two  floats,  as  a 
citizen  of  Douglas  and  ex-Mayor  of  the  town,  as  to 
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(Testimony  of  M.  J.  O'Connor.) 
the  position  of  the  two  floats  as  being,  one  being  bet- 
ter than  the  other,  or  as  to  Avhether  they  are  located 
in  such  a  shape  they  would  both  be  convenient? 

A.  One  is  just  as  convenient  as  the  other.  The 
fact  of  the  matter  is  that  the  float  owned  by  the  Ju- 
neau Navigation  Company  to-day  is  the  better  than 
the  one  leased  to  the  other  parties. 

Q.  Now,  the  float  that  has  been  maintained  by  the 
city  of  Douglas  on  the  south  side  of  the  wharf,  in 
w^hat  condition  is  that  as  against  the  condition  of  the 
float  on  the  north  side  where  the  Juneau  ferry  insists 
on  landing  ? 

A.  The  float  on  the  south  side  of  the  dock  is  the 
best — from  the  north  wind — when  no  wind — 

Q.  And  the  condition  of  the  property  of  the  Ju- 
neau Ferry  and  Navigation  Company,  piles  and 
floats —        A.  It  is  the  best  float  in  Alaska. 

Q.  And  when  a  boat  doesn't  get  into  that  float  on 
the  south  side — now,  just  before  that,  what  is  the 
south  side  float,  as  the  citizens  and  yourself — how  do 
you  recognize  it? 

A.  As  the  float  for  the  general  public  to  tie  up. 
[22] 

Q..  As  the  float  for  the  general  public  to  tie  up. 
That  is,  Mr.  O'Connor,  I  take  it,  that  float  was  made 
and  dedicated  as  a  public  utility  for  the  general  use 
of  the  public? 

A.  That  is  what  it  w^as  built  for. 

Q.  State  what  this  other  float  on  the  north  side 
was  built  for  ? 

A.  That  was  built  to  provide  a  landing  for  an  in- 
dependent ferry  if  such  came  on  the  run. 
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Q.  Was  it  ever  intended  for  general  utility  pur- 
poses outside  of  tliatt 

A.  It  was  not.  It  has  been  used  for  some — I  put 
the  float  in,  acting  for  the  city  and  I  know  what  I 
put  it  in  for,  I  put  it  in  to  help  the  people  of  Douglas 
to  get  better  rates  between  Juneau  and  the  Island. 

Q.  What  is  the  approximate  size,  if  you  know,  of 
the  float  on  the  north  side  that  has  been  leased  to  the 
Island  Ferry  Company,  what  is  the  size? 

A.  Probably  forty  feet  long;  but  it  is  almost  sub- 
merged, it  is  water-logged — it  is  only — that  was 
used  five  years  by  Mr.  Murray. 

Q.  Now,  as  against  that,  what  is  the  condition  of 
the  float  on  the  south  side  where  the  Juneau  Ferry 
and  Navigation  Company  have  been  landing  their 
gas-boat — what  is  the  name  of  that  ? 

A.  "Teddy." 

Q.  What  is  the  condition  of  that  float  as  against 
the  condition  of  the  float  on  the  north  side  where 
they  have  had  a  landing  unobstructed? 

A.  No  comparison. 

Q.  No  comparison  at  all?         A.  No. 

Q.  Which  is  better?        A.  The  one  on  the  south. 

Q.  Now,  in  the  answer — do  you  know  as  a  citizen 
of  Douglas  as  to  whether  there  has  not  been  any  re- 
monstrance on  the  part  of  the  public  against  the 
Juneau  Ferry  and  Navigation  Company  landing  at 
this  south  side  float?     [23] 

A.  Not  a  man,  no. 

Mr.  COBB. — I  object.  Irrelevant  and  immater- 
ial. 
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The  COURT. — Whether  there  has  been  any  re- 
monstrance of  the  public  in  Douglas  against  the 
Juneau  Ferry  and  Navigation  Company  landing  at 
this  south  float  ?        A.  Yes. 

The  COURT.— It  will  be  overruled.  I  will  take 
the  whole  thing  in — 

Mr.  IRVING. — It  may  be  material. 

A.  It  has  been  for  the  public  including  the  Juneau 
Ferry  and  Navigation  Company. 

Q.  Do  you  know  the  present  condition  of  this  float 
on  the  north  side — state  to  the  Court  what  condition 
it  is  in  now  % 

A.  It  is  in  condition  for boat  right  now. 

Mr.  COBB.— What  boat  is  that? 

A.  That  is  the  one  that  has  been  lost.  There  is  no 
boat  landing  there  to-day,  neither  the  eluneau  Ferry 
nor  the  other  one. 

Q.  Why? 

A.  Because  the  weather  does  not  permit  them  to 
land  there,  the  float  is  partially  submerged,  and  the 
seas  are  washing  over  it. 

Q.  Now,  what  is  the  condition  of  the  south  float 
to-day?        A.  Good. 

Q.  A  boat  can  land  there  ? 

A.  I  have  been  on  it,  that  is  ride  back  and  forth, 
on  it,  twice,  landed  without  any  trouble. 

Mr.  IRVING.— That  is  all,  Mr.  O'Connor. 

Cross-examination  by  Mr.  COBB. 
Q.  Ferry-boats  cannot  go  under  the  main  wharf, 
can  they? 

A.  Cannot  go  under  the  main  wharf,  no,  sir.     [24] 
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Q.  Now,  the  main  wharf  extends  from  the  city 
front  out  to  a  little  island  known  as  Juneau  Island? 

A.  Yes. 

Q.  In  order  to  reach  the  south  float  at  all  you  have 
to  go  clear  round  Juneau  Island  ? 

A.  Mayflower  Island. 

Q.  Mayflower  Island.     Is  that  a  fact? 

A.   ^i^es,  sir,  that  is  a  lact. 

Q.  And  quite  a  lot  of  time  is  lost  going  round 
there  ? 

A.  Not  a  great  deal — takes  probably  five  minutes 
to  get  round. 

Q.  About  five  minutes  lost? 

A.  About  five  minutes  lost. 

Q.  At  any  rate.  As  a  matter  of  fact,  that  south 
float  was  put  up  for  the  small  fishing  boats? 

A.  For  the  general  public;  and  we  found  it  was  too 
small,  and  I,  representing  the  city,  added  another — 

Q.  Mr.  O'Connor,  just  answer  the  question.  It 
was  put  up  there  principally  for  the  use  of  the  small 
fishing  boats  to  tie  up  for  shelter,  was  it  not  ? 

A.  No,  sir. 

Q.  Put  up  for  a  ferry? 

A.  For  the  use  of  the  general  public. 

Q.  Put  up  for  a  ferry?  — answer  the  question, 
don't  sit  there — 

A.  Yes,  if  the  ferry  wanted  to  use  it. 

Q.  If  the  ferry  wanted  to  use  it  ?        A.  Yes. 

Q.  Don't  you  know  no  ferry  w^anted  to  use  it? 

A.  They  are  using  it  now,  two  ferries  used  it  to- 
day, to  my  knowledge. 
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Q.  All  right.  Why  did  you  put  the  one  on  the 
north  side? 

A.  To  induce  somebody  to  put  on  an  apposition 
ferry,  Mr.  Cobb. 

Q.  Why  didn't  the  one  on  the  south  side  induce 
some  one  to  put  on  an  opposition  ferry? 

A.  Well,  we  wanted  to  save  that  for  the  ^^eneral 
public.     [25] 

Q.  Yes.  Now,  the  facts  about  it,  Mr.  O'Connor, 
are  in  ordinary  weather,  not  a  day  like  to-day  when 
you  need  a  sheltered  landing  place,  in  ordinary 
weather  it  is  much  more  convenient  in  the  ordinary 
ferry  business  in  Gastineau  Channel  to  use  that  float 
on  the  north  side  than  on  the  south? 

A.  Yes,  in  ordinary  weather. 

Q.  And  it  was  put  there  for  the  purpose  of  pro- 
viding a  landing  place  for  a  ferry  ? 

A.  Yes,  the  ferry  has  got  it  right  now. 

Q.  That  is  what  it  was  put  there  for? 

A.  Yes,  sir,  that  is  what  it  was  put  there  for. 

Q.  Now,  you  stated  a  moment  ago  the  Juneau 
Ferry  and  Navigation  Company  had  never  used  this 
float  prior  to  the  time  the  lease — 

A.  Not  until  the  independent  ferry  went  on. 

Q.  Are  you  positive  of  that  ? 

A.  Well,  I  have  never  seen  them  in  there  to  my 
knowledge. 

Q.  You  stated  it  as  something  positive.  I  want 
you  to  tell  the  Court  what  you  know  about  it — do 
you  know  they  never  did  use  it? 

A.  I  know  that  I  never  saw  them  use  it. 
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Q.  That  is  all  you  know  about  itf 

A.  Might  have  gone  in  there  in  the  dark. 

Q.  Might  have  gone  in  there  in  the  dark — in  the 
daylight  and  you  not  seen  them  ? 

A.  Well,  they  might,  3^es,  sir;  not  likely,  they  got 
a  better  float  and  just  as  convenience  one  as  this,  Mr, 
Cobb. 

Q.  And  if  anybody  wants  to  land  over  there  tliey 
would  probably  take  them  there  *? 

A.  No,  sir,  they  would  not,     [26] 

Q,  Would  not? 

A.  No,  sir, — I  wanted  to  land  there  and  your  ferry 
company  will  refuse  to  land  there — they  said  posi- 
tive— also  they  said  they  had  a  float  of  their  own, 

Q.  I  will  come  back  to  that  in  a  moment.  You 
stated  that  they  tried  to  get  you,  to  prevent  you 
from  building  a  public  dock  there,  over  there? 

A.  Yes,  sir. 

Q.  When  they  wanted  to  sell  you  that  dock  at  less 
money  than  it  cost?        A.  No. 

•Q.  Didn't  they  offer  to  sell  it  to  you  ? 

A.  No,  sir,  did  not. 

Q.  Positive  of  that? 

A.  I  am  positive  of  that,  yes,  sir;  I  know  w^hat 
they  offered — that  wasn't  the  first  time — there  was 
a  few"  citizens  once  had  attempted  to  build  a  dock; 
had  piles  bought — why  didn't  they  build  a  dock? 
Ask  Mr.  Margrie — I  built  the  dock,  though. 

Q.  You  built  the  dock?        A.  Yes,  sir. 

Q.  And  you  put  in  this  float  as  a  public  ferry  land- 
ing?       A.  The  float  on  the  south  side. 
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Q.  What  did  you  put  in  the  one  on  the  north  side 
for? 

A.  I  told  you  what  I  put  it  in  for. 

Q.  Let  us  hear  it  again. 

A.  To  give  an  independent  boat — for  a  hmding  for 
an  independent  boat. 

Q.  For  a  ferry  landing?; 

A.  Yes,  sir,  for  a  ferry  landing.     [27] 

Q.  (By  Mr.  IRVING.)  Now,  Mr.  O'Coimor,  you 
put  in  that  north  float  so  that  the  independent  ferry 
would  have  a  convenient  place  to  land  ? 

A.  That  is  what  it  was  put  in  there  for,  for  the 
benefit  of  the  people. 

Q.  For  all  the  city,  looking  at  this  time  for  an 
investment  for  the  people  of  Douglas  to  get  another 
ferry  to  reduce  the  fare? 

A.  It  was  leased  for  the  public  good — this  Juneau 
Ferry  Company  they  are  going  in  and  out  there 
empty-handed. 

Q.  Now,  Mr.  O'Connor,  right  in  that  connection. 
Mr.  Cobb  asked  you  as  to  w^hether  or  not  the  Juneau 
Ferry  and  Navigation  Company  had  ever  landed — 
now,  I  ask  you  this;  did  the  Juneau  Ferry  and  Navi- 
gation Company  ever  make  general  use  of  this  par- 
ticular north  side  float  for  a  ferry  landing  prior  to 
the  time  of  the  Island  people — 

A.  They  never  did,  the.y  might  have  landed 
there  but  didn't  use  it  as  a  general  landing  dock. 

Q.  I  take  it  the.y  might  have  landed  there  at 
times?        A.  Yes. 

Q.  Never  used  generally  by  them  ? 
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A.  Never  was. 

Q.  Mr.  O'Connor,  does  the  Juneau  Ferry  and  Navi- 
gation Company  own  a  dock  and  a  float  there  of  their 
own? 

A.  They  own  a  dock  and  float  much  better  than 
this  one  that  has  been  leased. 

Q.  And  they  have  continuously  landed — by  tliat  I 
mean  generally  continuously  or  continuously  gen- 
erally, either  way  you  want  to  ])ut  it — landed  at 
their  own  float  at  all  times  ? 

A.  For  twenty  years. 

Q.  For  twenty  years.  Before  the  steamers  ran 
in,  on  the  Southeastern  Alaska  route,  where  did  they 
land?        A.  At  the  city  dock.     [28] 

Q.  Prior  to  the  time  of  the  building  of  the  city 
dock  where  did  they  land? 

A.  At  the  ferry  dock. 

Q.  Feny  dock.  Is  that  dock  controlled  and 
owned  by  the  Juneau  Ferry  and  Navigation  Com- 
pany? 

A.  Juneau  Ferry  and  Navigation  Company. 

Q.  Now,  when  the  city  dock  was  built,  Mr.  O'Con- 
nor, did  these  boats  immediately  transfer,  all  the 
Southeastern  Alaska  boats,  there? 

Mr.  COBB. — Taking  a  great  deal  of  time. 

A.  No,  they  didn't.     They the  town  for  a 

year,  they  tried  to  muzzle  the  town  and  break  the 
spirit  of  the  people  but  we  voted  them  out;  they  are 
landing  there  now. 

Q.  Who  w^as  behind  that  move?        A.  I  was. 

Q.  Who  was  behind  the  move  to  keep  these  steam- 
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ships,  boats  from  landing  at  the  city  float  ? 

A.  Well,  I  imagine  the  Juneau  Ferry  and  Naviga- 
tion Company. 

Q.  Why  would  they  be  behind  such  a  move? 

Mr.  COBB.— I  object. 

Mr.  IRVING.— 

The  COURT. — I  don't  know  what  you  are  talking 
about.     The  question  has  been  answered. 

Mr.  IRVING.— Well,  I  just  wanted  to  talk. 

The  COURT. — Proceed.     Ask  another  question. 

Q.   (By    Mr.    IRVING.)     Now,    Mr.    O'Connor, 
what  was  your  answer  there,  I  didn't  get  it. 

Mr.  COBB, — It  has  been  answered.     I  don't  want 
to— 

The  COURT.— You  move  to  strike  it  out?     Your 
motion  is  overruled.     Ask  another  question. 

Q.  How  long  a  period  was  it  this  steamboat — the 
towm  of  Douglas?        A.  About  six  months.     [29] 

Mr.  COBB. — Now%  wait  a  minute.     I  ask  to  have 
his  answer  stricken.     Irrelevant  and  immaterial. 

The  COURT.— Overruled. 

Mr.  COBB.— Exception. 

The  COURT. — This  is  not  a  trial  of  the  case,  gen- 
tlemen. 

Mr.  COBB.— The  Court  thinks  it  is  material. 

The  COURT.— Well,  if  it  isn't  material  it  will  not 
hurt  you. 

Mr.  COBB.— This  isn't  true,  I  don't  want  to  go— 

The  COURT.— If  it  isn't  material  you  don't  have 
to  go. 

Mr.   COBB.— I  think  the   Court   should  rule  on 
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these  questions  out  of  fairness — I  realize  it  is  doing 
Mr.  O'Connor  a  great  deal  of  personal  good  to  roast 
the  Ferry  Company. 

Mr.  O'CONXOR. — No,  sir,  it  does  me  a  lot  of  good 
to  stand  here  and  represent  the  people  here. 

The  COURT.— Don't  go  too  far. 

Mr.  IRVING.— That  is  all. 

Q.  (By  Mr.  COBB.)  Mr.  0 'Connor,  the  time  you 
exercised  this  wonderful  public  spirit  of  which  you 
speak  you  were  agent  for  a  steamship  company? 

A.  No,  sir,  I  w^as  not. 

Q.  Not  for  the  Humboldt  ? 

A.  No,  sir,  I  was  not.  I  am  agent  now,  I  was  not 
then. 

Q.  Was  not  then?        A.  No,  sir. 

Q.  Positive  of  that  ? 

A.  I  am.  I  built  that  city  dock,  I  had  nothing  to 
do  with  the  Humboldt  steamship. 

Q.  Who  was  the  agent  then? 

A.  Mr.  Hubner,  I  think,  Hubner,  the  druggist. 

A.  Well,  I  really  can't  tell  you  now.     [30] 

Q.  When  did  you  become  the  agent  for  it? 

Q.  You  mean  you  can't  or  you  won't  tell? 

A.  What? 

Q.  You  can't  or  won't  tell? 

A.  I  have  nothing  to  hide  here.  It  would  not 
matter  if  I  was  agent  for  the  steamship  company. 

Q.  Can  you  tell  when  you  became  agent? 

A.  I  really  don't  know%  I  would  have  to  look  up 
the  records  and  find  out,  that  agency  is  a  very  small 
matter  with  me.     I  backed  the  Humboldt  Steam- 
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ship  Company  just  for  the  reason  I  am  backing-  up 
this  independent  boat  to-day,  to  save  the  people  of 
Alaska — 

Mr.  COBB. — I  wish  the  Court  would  compel  the 
witness  to  answer  and  not  talk  so  much. 

Mr.  O'CONNOR.— I  will  answer. 

Q.  Do  you  know  whether  it  was  before  or  after 
you  built  the  dock? 

A.  After,  I  am  satisfied  of  that. 

Q.  You  got  a  commission  on  all  freight  that  was 
landed  there'?         A.  A  commission? 

Q.  Yes. 

A.  Oh,  no,  sir,  I  didn  't  get  any  commission. 

Q.  What  did  you  get? 

A.  What  did  I  get  ?  I  got  nothing.  What  do  you 
mean? 

Q.  As  agent  ? 

A.  I  got  five  per  cent  on  all  the  tickets  I  sold.  I 
got  nothing  for  freight  landed;  doesn't  matter  to  me 
whether  it  is  one  pound  or  ten  thousand. 

Mr.  COBB.— That  is  all. 

Mr.  IRVING.— That  is  all,  Mr.  O'Connor.     [31] 

[Testimony  of  Henry  Brie,  for  Plaintiffs.] 
HENRY  BRIE,  being  duly  sworn,  testified  on  be- 
half of  the  plaintiffs,  as  follows : 

Examination  by  Mr.  IRVING. 
Q.  Your  name?        A.  Henry  Brie. 
Q.  Where  do  you  live  ?        A.  At  Douglas,  Alaska. 
Q.  How  long?'        A.  About  eleven  years. 
Q.  Ever  a  member  of  the  City  Council  of  Douglas? 
A.  Yes,  sir. 
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Q.  What  year  were  you  a  member  of  the  City 
Coimcil?        A.  About  '10,  '11  and  '12. 

Q.  About  '10,  '11  and  '12.  Were  you  a  member 
of  the  City  Council  at  the  time  the  float  on  the  north 
side  of  the  city  dock  was  placed  there? 

A.  Yes,  sir. 

Q.  Do  you  know  how  or  what  for  it  was  placed 
there  and  for  what  purpose?         A.  Yes,  sir. 

Q.  Tell  the  Court. 

A.  We  spoke  about  it  in  the  Council-room  to  put  a 
float  there  to  have  an  opposition  ferry  and  at  that 
time  I  believe  there  was  some  parties  wanted  to  run. 

Q.  Willing  to  run? 

A.  Willing  to  run  it,  didn't  get  it. 

Q.  Do  you  remember  on  account  of  these  parties 
talking  about  putting  in  an  independent  float  that 
the  people — 

A.  The  float  was  built  and  Mr.  O'Connor  got  a 
present  of  Mr.  Murry  for  a  float,  giving  the  float. 

Q.  That  goes  to  the  city? 

A.  He  reported  it  at  the  Council  meeting  that 
time,  and  if  he  built  a  float  he  gets  the  float  from 
Murray,  if  he  build  it,  and  we  build  that  float  that 
time. 

Q.  And  tell  the  Court  positively  now,  if  you  can, 
just  what  the  float  was  built  for,  make  it  a  precise 
answer. 

A.  It  was  built  for  lease  or  rent  for  the  benefit  of 
the  city  of  Douglas  and  for  the  citizens  of  Douglas. 
[32] 

Q.  For  the  purposes  of  an  independent  ferry  ? 
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A.  Independent  ferry,  yes,  sir. 
Q.  Why  was  that  done?' 

A.  Well,  in  the  first  place,  we  thought  it  a  good 
investment,  in  the  second  place  to  reduce  the  fare 
between  Douglas  and  Juneau. 

Q.  And  you  as  Councilman  at  that  time  were  act- 
ing for  the  public  good '? 

A.  People  of  Douglas,  yes,  sir. 

Q.  And  that  is  the  reason,  and  acting  for  the  pub- 
lic good,  why  the  north  float  was  put  there'? 

A.  Exactly. 

Q.  And  another  reason,  it  was  more  convenient 
for  the  ferry  crossing  to  land  quickly  f 

A.  Yes,  sir. 

Q.  Were  you  a  member  of  the  Council  when  the 
south  float  was  built?        A.  Yes,  sir,  I  was. 

Q.  What  was  that  float  for? 

A.  It  was  for  landing,  for  everybody,  ferries  or 
individuals. 

Q.  Do  you  know  the  condition  of  this  north  float 
at  this  time?        A.  Yes,  sir. 

Q.  What  kind  of  condition  ? 

A.  She  is  in  very  poor  condition  at  this  time. 

Q.  Is  it  water-logged? 

A.  The  float  is  water-logged. 

Q.  How  far  is  the  platform  on  these  logs  from  the 
surface  of  the  water? 

A.  To-day  she  is  under  water,  to-day,  but  yester- 
day she  was  a  few  feet. 

Q.  During  your  time  as  member  of  the  Council 
and  also  during  your  residence  in  Douglas  do  you 
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know  as  to  whether  or  not  the  Juneau  Ferry  and 

Navigation    Company    have    used    this    particular 

northside  float  for  general  landing  of  their  ferry? 

[33] 

A.  Not  for  general  landing,  no,  sir ;  she  used  it  once 
when  the  old  wharf  was  repaired;  I  know  they 
landed. 

Q.  When  their  own  was — 

A.  When  they  could  not  land  on  their  own  float. 

Q.  When  they  could  not  land  on  their  own  float  1 

A.  Yes,  sir. 

Q.  Have  you  as  a  citizen  of  Douglas  traveling  on 
these  ferries  asked  to  be  landed  at  that  float  ? 

A.  Yes,  I  did. 

Q.  Tell  the  Court. 

A.  Well,  I  asked  once  Waldo  States  why  don't  he 
go  to  the  new  float,  that  she  was  built  to  land  over 
there ;  he  say  his  orders  are  to  land  on  their  own  dock. 

Q.  Had  a  float  of  their  own  ? 

A.  Had  a  float  of  their  own. 

The  COURT.— He  said  that? 

A.  His  orders  was  to  land  on  the  Juneau  Ferry 
and  Navigation  Company's  and  he  had  to  go  there. 

Q.  And  he  refused  to  land  you  at  the  other  float  % 

A.  Yes,  certainly,  he  landed  me  on  the  Juneau 
Navigation  Company;  and  another  time  I  spoke — 
in  liquor  business  I  speak  to  Zuenda  Company — I 
tell  him  I  want  my  beer  landed  on  the  new  float  what 
was  built  that  time ;  he  told  me  Mr.  Margrie  told  him 
he  got  his  own  float  to  land  on,  wouldn't  land  on  any- 
body else 's  float. 
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Q.  (By  IRVING.)  On  the  beer  that  was  landed 
at  the  ferry  was  there  a  dockage  charge  to  you  ? 

A.  Yes^ — I  know  he  pays  ten  cents  for  bringing  it 
over. 

Q.  As  to  the  dockage  you  don 't  know  % 

A.  No,  he  pays,  the  brewery  man  pays  the  delivery 
man  and  the  ferry.     [34] 

Q.  Yes.  About  how  large,  Mr.  Brie,  is  this  float 
on  the  north  side  as  compared  with  the  float  on  the 
south  side  %        A.  About  how  wide  ? 

Q.  Just  as  near  as  you  can  judge,  how  large  % 

A.  It  is  much  nearer  than  the  south  side. 

Q.  Much  shorter?        A.  Much  shorter,  yes. 

Q.  And  the  south  side  float  is  a  protected  float? 

A.  That  is  the  best  float  to  land  on  for  any  boats^ 
from  the  north  wind  particularly. 

Q.  And  the  north  float  is  not  % 

A.  No,  on  the  north  you  can  land  any  time,  any 
weather. 

Q.  And  you  as  a  member  of  the  Common  Council 
positively  state  it  was  not  intended  to  build — 

Mr.  COBB. — I  object.  He  has  not  stated  anything 
of  the  kind.  Counsel  is  putting  testimony  in  his 
mouth — Mr.  Brie  says — 

Mr.  BEIE. — I  do  and  always  will,  Mr.  Cobb,  I  do 
make  the  statement  and  always  will. 

Mr.  IE  VINO.— Sure  he  did. 

Mr.  COBB. — He  would  not  have  said  it  the  way 
counsel — 

The  COURT.— Don't  lead  the  witness. 

Mr.  COBB.— I  object  to  leading  the  witness. 
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The  COURT.— Objection  is  to  the  question  as  lead- 
ing.    Ask  him  in  another  form. 

Q.  (By  Mr.  IRVING.)  Now,  state  to  the  Court 
what  you  know  about  this  north  side  float  of  your  own 
knowledge,  and  the  south  side  float  as  regards  the  re- 
lation of  one  float,  to  the  general  citizenship  of  the 
town  and  the  other  float  as  regards  the  general  citi- 
zenship of  the  town. 

A.  During  that  meeting  of  the  City  Council  the 
question  came  up  about  the  south  float  when  we  in- 
tended to  build  the  [35]  north  float  and  we 
agreed,  all  agreed  to  it,  that  the  the  south  float  is  to 
be  for  landing,  for  everybody,  passenger,  ferries  or 
any  one,  but  the  north  float  is  to  be  either  leased  or 
done  something  to  bring  revenue  for  the  city;  that 
was  agreed  upon  that  meeting ;  we  talked  it  over  and 
agreed  to  it. 

Q.  As  to  whether  or  not  this  north  side  float  has 
been  kept  in  repair  by  the  city  when  it  was  not 
leased  ? 

A.  It  was  kept  in  pretty  good  repair  when  we  were 
in. 

Q.  Has  it  been  kept  in  repair  of  late  I 

A.  No,  it  hasn't ;  of  course,  Mr.  Smith — of  the  Jun- 
eau Ferry  and  Navigation  Company  and  he  is  a  coun- 
cilman. 

Q.  Mr.  Elmer  Smith  ? 

A.  Mr.  Elmer  Smith,  yes. 

Q.  And  he  was — 

A.  He  didn't  like  the  idea  of  being  outvoted. 

Mr.  IRVING.— That  is  all. 
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Cross-examination  by  Mr.  COBB. 

Q.  Did  you  ever  fix  any  charges  to  be  paid  for 
landing  at  this  north  float  ?        A.  Sir? 

Q.  City  Council  fix  any  charges? 

The  COURT. — Fix  any  rates,  did  the  Council  ever 
fix  any  rates  ? 

A.  No,  there  was  no  rates;  if  any  parties  landed 
there  rates  all  right  but  if  we  could  find  somebody 
only  to  lease  it  then  charge,  would  have  charged  what 
was  reasonable. 

Q.  (By  Mr.  COBB.)  It  was  put  there  you  state, 
you  agree  with  Mr.  O'Connor,  primarily  for  ferry 
landing  ? 

A.  For  landing  or  for  revenue  to  bring  revenue 
into  the  city,  that  was  what  it  was  there  for.     [36] 

Q.  Now,  as  a  matter  of  fact,  it  was  put  there  for  a 
ferry  landing  because  the  south  float  is  not  very  con- 
venient for  ferry  purposes,  is  it,  on  account  of  going 
around  the  island  ? 

A.     Not  exactly,  not  for  that  reason. 

O.  What  reason? 

A.  Only  one  reason,  it  was  put  there  for  the  benefit 
of  the  citizens  of  Douglas  to  bring  in  revenue  and  get 
some  money  out  of  it. 

Q.  The  south  float?        A.  The  north  float. 

Q.  I  ask  you  if  the  north  float  was  not  put  in  for  a 
ferry  landing  because  the  south  float  is  not  very  con- 
venient for  the  ferry  business  on  account  of  having 
to  go  around  the  island  ? 

A.  I  believe  that  the  south  float  is  just  as  conven- 
ient as  the  north  float,  this  kind  of  weather  it  is  more 
convenient. 
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Q.  This  kind  of  weather.  You  know  you  have  to 
lose  quite  a  bit  of  time  in  going  around  the  island? 

A.  It  is  better  to  lose  time  than  person's  life. 

Q.  Exactly.  In  ordinary  w^eather  how  would  it 
be  ?        A.  How^  would  it  be  ? 

Q.  The  north  float? 

A.  You  can  land  at  the  north  float  easy,  yes,  and 
it  is  much  more  convenient  for  a  person  that  has  the 
lease. 

Q.  It  is  more  convenient  ?        A.  Yes. 

Q.  Regardless  of  the  lease  ?        A.  

Q.  How  is  that? 

A.  If  you  haven't  lease  you  can't  handle  that. 

Q.  That  is  the  question  we  are  trying.  Independ- 
ent of  the  [37]  lease,  isn't  it  much  more  con- 
venient ? 

A.  I  am  not  a  steamboat  man. 

Q.  You  are  not  a  steamboat  man.  Now,  Mr.  Brie, 
w^hen  did  you  put  in  this  float  ? 

A.  I  believe  it  was  in  1911. 

Q.  1911.     Four  years  ago?        A.  Yes. 

Q.  And  you  never  leased  it  at  all,  never  got  any 
revenue  from  it  until  the  first  of  this  year — the  first 
of  this  present  month  ? 

A.  Yes,  we  could  not  get  anybody.  The  Juneau 
Ferry  Company  put  everybody  out. 

Q.  I  am  not  asking  what  the  Juneau  Ferry  Com- 
pany—        A.  I  thought  you  did. 

Q.  I  am  asking  you  a  simple  question :  if  you  ever 
leased  it  or  got  any  revenue  ? 

A.  No,  we  had  some  applications  but  they  didn't 
come  through. 
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Q.  Who  made  application? 

A.  Several  boys  over  there. 

Q.  Who? 

A.  People  from  down  below, — wanted  to  put  in  an 
independent  ferry? 

Q.  Who?        A.  A  fellow  from  Seattle. 

Q.  What  is  his  name?        A.  Ebner. 

Q.  William  Ebner? 

A.  No,  no,  Fl^ank  Ebner  is  his  name. 

Q.  Did  he  negotiate  with  you  about  it? 

A.  He  spoke  to  me  about  it. 

Q.  Wanted  to  lease  it?    A.  We  didn't  lease  it. 

Q.  Did  he  want  to  lease  it? 

A.  He  wanted  to  take  it  so — 

Q.  — ^Can't  he  land  there  without  leasing? 

A.  No,  he  couldn't,  not  run  a  ferry,  he  land,  get  in 
with  a  small  boat  and  get  away. 

Q.  What  prevented  him  from  landing  ferry  ? 

A.  Juneau  Ferry  Company  tried  to  prevent  these 
fellows  to     [38]     land,  told  them  not  to  land. 

Q.  Elmer  Smith  prevent  him  ?        A.  Tried  to. 

Q.  Would  Elmer  Smith  prevent  Ebner? 

A.  No. 

Q.  What  prevented  him? 

A.  I  am  telling  you  what  Elmer  Smith  did  to  the 
others. 

Q.  What  prevented — what  would  Smith  do  to  pre- 
vent Ebner  from  landing  there  ? 

A.  Well,  he  didn't,  couldn't  prevent  him  from 
landing  because  he  didn  't  land  there.  He  didn  't  have 
any  boat.     He  just  looked  around  for  an  opening  to 
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put  a  ferry-boat  on ;  that  is  the  idea. 

Q.  And  he  wanted  to  know  if  there  was  a  dock? 

A.  Yes,  sir,  he  came  out  to  my  place  of  business. 

Mr.  COBB.— That  is  all. 

Q.  (By  Mr.  IRVING.)  You  say  you  could  not 
lease,  tell  the  Court  the  reasons,  if  you  know,  why  it 
could  not,  the  one  the  Island  Ferry  Company  has  now 
got. 

A.  Why  it  could  not  be  leased  at  the  present  time  ? 

Q.  No,  why  it  could  not  be  leased  in  the  former 
times. 

A.  There  was  some  applications  to  me  privately 
and  others  but  I  guess  the  business  didn't  look  profit- 
able to  them,  they  didn^t  lease,  it,  otherwise  they 
would  have  leased  it. 

Q.  Was  there  any  float  ever  built  there  for  an 
independent  you  know  about?        A.  No,  sir. 

Q.  You  don't  know  of  any?         A.  No,  sir. 

Mr.  IRVING.— That  is  all. 

Q.  (By  Mr.  COBB.)  Mr.  Brie,  were  you  a  mem- 
ber of  the  Council  at  the  time  this  dock  was  built, 
city  dock? 

A.  No,  I  didn't — that  was  built  in  several  years  you. 
know,  [39]  built  several  years,  the  first  year 
I  don't  know,  I  was  there  the  second  year. 

Q.  Just  for  the  purpose  of  clearing  up  the  record : 
you  remember  the  Juneau  Ferry  and  Navigation 
Company  did  offer  to  sell  its  float,  its  dock  to  the — 

A.  Its  dock,  yes,  after  they  went  broke,  we  put 
them  out  of  business,  they  tried  to  sell  after  we  put 
them  out  of  business,  the  city  put  them  out  of  busi- 
ness. 
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,Q.  Didn't  they  offer  to  selH        A.  Yes. 

Q.  Did  you  build  the  dock?        A.  Yes. 

Q.  They  tried  to  offer  to  sell  it? 

A.  For  an  enormous  price,  for  about  forty  or  fifty 
thousand  dollars. 

Q.  Didn't  they  offer  to  sell  it  to  you  for  six  thou- 
sand dollars? 

A.  No,  no,  never,  no,  twenty-five  thousand  dollars, 
two  years  after  we  built  the  dock. 

Q.  You  are  positive  that  they  didn't  offer  to  sell  at 
eleven  thousand  dollars,  just  what  it  cost  them? 

A.  No,  sir. 

Q.  Before  you  built  it  ? 

A.  No,  sir,  afterwards,  four  years  afterwards,  but 
we  wouldn't  buy  it  any  way  because  Margrie  was  the 
head  of  it. 

Q.  (By  Mr.  IRVING.)  And  after  the  boats  quit 
landing  there — you  put  them  out  of  business — did 
they  offer  to  sell  it? 

A.  Yes,  after  we  put  them  out  of  business. 

Q.  How  much  did  they  offer  ? 

A.  I  believe  twelve  thousand,  I  can't  remember. 

Q.  As  a  citizen  of  Douglas  traveling  between  Doug- 
las and  Juneau  what  fare  did  you  pay  prior  to  the 
running  of  the  Island  Ferry  Company  ? 

A.  Twenty-five  cents  each  way.     [40] 

Mr.  COBB.— I  wish— 

The  COURT.— I  don't  see  how  that  bears. 

Argument  by  counsel  for  the  plaintiff. 

The  COURT. — But  your  rights  don't  depend  on 
that. 
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Mr.  IRVING. — Well  it  depends  on  this  element. 

The  COURT.— Well,  how  far  do  you  want  to  go- 
all  right  you  may  answer  that  question. 

Q.  (By  Mr.  IRVING.)  Now,  prior  to  the  time  of 
the  operation  of  the  Independent  Ferry  company 
what  did  you  pay  ? 

A.  Twenty-five  cents  each  way. 

Q.  And  now  since  the  ferry  company,  the  Island 
Ferry  Company,  has  commenced  operation? 

A.  Fifteen  cents  each  way. 

Q.  What  is  the  cause  of  the  reduction  ? 

A.  Ten  cents  each  way. 

Mr.  COBB.— We  object. 

Mr.  IRVING.— That  is  all. 

Q.  (By  Mr.  COBB.)  During  these  times  there 
wasn't  half  the  travel  there  is  in  the  last  current  year, 
was  there  ?        A.  During  what  time  ? 

Q.  During  the  times  you  paid  this  twenty-five 
cents?         A.  Wasn't  half  the  travel? 

Q.  During  the  past  year  ? 

A.  I  think  there  was  more  travel  than  now. 

Q.  Five  years,  more  travel  than  there  is  now  ? 

A.  I  am  not  talking  about  five — two,  three. 

Q.  As  a  matter  of  fact  the  business  has  increased 
within  the  last  two  years? 

A.  Three  years.  There  was  more  travel  then  than 
there  is  today. 

Mr.  COBB.— That  is  all.     [41] 
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L.  H.  KEIST,  being  first  dul}^  sworn,  testifies  on 
behalf  of  plaintiffs,  as  follows : 

Direct  examination  by  Mr.  IRVING. 

Q.  Your  name,  if  you  please  %        A.  L.  H.  Keist. 

Q.  Where  do  you  live  ?        A.  In  Douglas. 

Q.  How  long  have  you  lived  in  Douglas,  Mr.  Keist  ? 

A.  About  fourteen  years. 

Q.  Were  you  ever  a  member  of  the  Council  of  the 
Town  of  Douglas?        A.  Yes,  sir. 

Q.  Do  you  remember  when  this  float  was  built  on 
the  north  side  of  the  city  wharf?        A.  Yes,  sir. 

Q.  What  for  ?        A.  For  an  opposition  ferry. 

Q.  For  an  opposition  ferry  ?        A.  Yes,sir. 

Q.  And  do  you  know^  the  dock,  the  float  that  is  built 
on  the  south  side  of  the  float  ?  A.  Yes,  sir. 

Q.  What  was  that  built  for  ? 

A.  That  was  built  for  general  public. 

Q.  Built  for  the  general  public.  And  do  you  know 
as  to  whether  or  not  the  Juneau  Ferry  and  Naviga- 
tion Company  have  a  dock  and  float  of  their  own  over 
there?        A.  Yes,  sir. 

Q.  What  condition,  if  you  know,  is  this  north  side 
float  in  at  the  present  time  ? 

A.  Not  in  very  good  condition. 

Q.  Very  poor  condition  ? 

A.  Very  poor  condition  at  present. 

Q.  How  long  has  it  been  in  poor  condition? 

A.  Quite  a  little  while ;  ever  since  it  has  been  put 
there  hasn  't  been  very  good. 
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Q.  Has  any  ferry-boat  landed  at  that  wharf  until 
the  time  the  Island  Ferry  Company  commenced  to 
operate,  generally  ?        A.  No,  not  to  my  knowledge. 

Q.  Not  to  your  knowledge.  Has  the  Juneau  Ferry 
and  Navigation  Company  ever  used  that  northside 
float  of  the  city  dock     [42]     generally? 

A.  They  may  have  landed  there  a  few  times,  I  don't 
know. 

Q.  Not  as  a  general  thing? 

A.  Not  as  a  general  thing. 

Q.  Where  have  they  landed  generally? 

A.  At  their  own  dock. 

Q.  Where  is  that? 

A.  It  goes  up  D  Street  I  think. 

Q.  On  D  Street?        A.  Yes,  sir. 

Q.  Connected  with  the  dock  of  the  Juneau  Ferry 
and  Navigation  Company  at  Douglas? 

A.  Yes,  sir. 

Cross-examination  by  Mr.  COBB. 

Q.  Mr.  Keist,  the  time  this  was  built  you  say  it  was 
built  for  an  opposition  ferry,  you  mean  to  induce 
another  ferry  to  come  ? 

A.  Yes,  sir,  that  is  what  the  idea  was. 

Q.  For  the  public  benefit  of  the  town  so  as  to  get 
up  competition? 

A.  Yes,  sir. 

Q.  And  thereby,  by  competition  cut  down  rates, 
and  so  on?        A.  That  is  the  way  I  understood  it. 

Q.  That  was  about  two  years  ago? 

A.  Oh,  it  has  been  longer  than  that. 

Q.  Four  years  I  should  say,  about  four  years? 
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A.  About  that  long. 

Q.  And  no  other  ferry  company  was  induced  to 
come  in  notwithstandino-  the  public  landed  until  this 
present  year,  is  that  right  ? 

A.  Well  there  wasn't  any  boats  allowed  to  lay — 

Q.  How  is  that? 

A.  There  wasn't  any  boats  allowed  to  lay  at  that 
outside  dock,  didn't  allow  them — 

Q.  At  the  ferry  landing?        A.  Sir? 

Q.  The  north  dock,  the  north  float? 

A.  There  wasn't  anybody  allowed  to  tie  boats, 
anybody  could  [43]  come  up  and  get  off  if  they 
wanted  to. 

Q.  On  the  south  side,  that  was  the  dock  for  the 
small  boats  to  tie  up  at?        A.  Yes,  sir. 

Q.  That  wasn't  convenient  for  ferry  purposes  on 
account  of  having  to  go  around  the  island  ? 

A.  Yes,  not  quite  so  convenient  as  the  north  side. 

Q.  Not  practical  for  that  purpose  for  that  reason 
— loss  of  time? 

A.  Generally,  benefit  of  all  the  small  boats. 

Q.  But  not  particularly  for  ferries?        A.  No. 

Q.  Not  adapted  for  that  purpose,  as  I  understand 
you? 

A.  AVell,  it  is  a  good  place  to  land  at,  little  further. 

Q.  Have  to  run  nearly  round  the  island  to  get  in 
there?        A.  (No  answer.) 

Q.  (By  Mr.  IRVING.)  That  is  the  only  incon- 
venience the  ferry  would  suffer? 

A.  That  is  all  I  know  of. 

Q.  Better  float  to  land  at?        A.  Yes. 
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Q.  (By  the  COURT.)  Now,  when  was  the  float 
on  the  north  side  built  ? 

A.  I  don't  know  whether  it  was  in  1910  or  1911. 

Q.  And  when  did  the  independent  Island  Ferry 
go  in,  the  plaintiff  in  this  suit,  begin  using  that  dock 
— when  did  they  begin  to  use  if? 

A.  I  believe  the}^  began  using — running  in 
August;  I  am  not  on  the  present  Council;  I  don't 
know  anything  about  the  lease. 

Q.  August  of  nineteen — of  what  year? 

A.  Of  this  year. 

Q.  Of  this  year.  Well,  now  then,  from  the  time 
that  was  built  until  the  time  the  Island  Ferry  Com- 
pany commenced  using  it,  [44]  what  use  did  the 
city  make  of  the  float  on  the  north  side  ? 

A.  I  don't  think  they  got  any  benefit — 

Q.  No,  but  what  use  did  they — 

A.  Anyone  could  land  there,  I  guess,  go  up  on 
the  dock — 

Q.  Public  float,  if  anybody  wanted  to  land  there, 
but  nobody — no  boats  were  allowed  to  lie  there;  is 
that  what  you  mean?        A.  Yes,  sir. 

The  COURT.— All  right.     That  is  all. 

[Testimony  of  R.  R.  Hubbard,  for  Plaintiff.] 
R.  R.  HUBBARD,  being  first  duly  sworn,  testified 

on  behalf  of  plaintiff,  as  follows : 

(Questions  by  Mr.  IRVING.) 
Q.  Your  name,  please?        A.  R.  R.  Hubbard. 
Q.  Are  you  the  clerk  of  the  town  council  of  the 

town  of  Douglas?        A.  Yes,  sir. 
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Q.  Were  you  such  clerk  in  October  and  Novem- 
ber of  this  year? 

A.  Well,  I  got  a  leave  of  absence  from  the  fif- 
teenth of  October  to  second  of  November. 

Q.  But  you  were  clerk  all  the  time,  weren't  you? 

A.  I  was,  Mr.  Sorby  was  acting  for  me. 

Q.  You  were  clerk  but  not  acting? 

A.  Yes,  sir. 

Q.  Who  acted  in  your  place?        A.  Nels  Sorby. 

Q.  Is  that  the  records  of  the  minutes  of  the  Com- 
mon Council  of  the  town  of  Douglas? 

A.  Yes,  sir. 

Q.  Will  you  open  it  to  the  meeting  of  November 
1,1915?         A.  Last  meeting  that  date  ? 

Q.  Last  meeting  that  date  .         A.  Yes,  sir. 

Mr.  COBBS.— Let's  see  it. 

Q.  (By  Mr.  IRVING.)  What  date  was  that 
meeting?        A.  November  first. 

Q.  Will  you  read  to  the  Court  anything  that  may 
be  in  those  [45]  minutes  regarding  lease — rent- 
ing of  a  certain  float  by  the  council: 

A.  It  says:  "Motion  made  and  seconded  that 
the  north  float  Douglas  City  wharf  be  leased  to  the 
Island  Ferry  Company  for  one  year  at  a  rental  of 
twenty-flve  dollars  per  month  payable  in  advance. 
Motion  carried. 

Mr.  IRVING.— That  is  all. 

The  COURT.— What  page  is  that,  Mr.  Hubbard? 

A.  On  page  nineteen. 

Q.  And  what  is  the  title  of  it? 

A.  Minutes,  regular  meeting.  .       , 
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Q.  That  is  the  Minute  Book? 
A.  Yes,  sir,  Minute  Book. 

Mr.  IRVING.— That  is  all,  if  the  Court  please. 
The  COURT.— Any  question? 
Mr.  COBB.— No. 
The  COURT.— That  is  all. 

(Adjournment  until  4  P.  M.,  November  23,  1915.) 
(4  P.  M.  Tuesday,  November  23,  1915.)      [46] 
(4  P.  M.  November  23,  1915.) 

[Testimony  of  Nels  Sorby,  for  Plaintiffs.] 
NELS  SORBY,  being  first  duly  sworn,  testified 
on  behalf  of  plaintiffs  as  follows: 

Direct  Examination  by  Mr.  IRVING. 

Q.  Your  name  ?        A.  Nels  Sorby. 

Q.  Were  you  a  resident  of  the  City  of  Douglas 
during  the  month  of  November  last? 

A.  Yes,  sir. 

Q.  What  were  you  doing  in  Douglas  at  that  time  ? 

A.  I  was  city  clerk. 

Q.  You  were  city  clerk,  pro  tem,  for  the  time  be- 
ing?       A.  I  was  appointed  by  the  Council. 

Q.  Yes? 

A.  During  Mr.  Hubbard's  absence  in  Seattle. 

Q.  Were  you  present  at  a  Council  meeting  at  the 
Town  Council  of  Douglas  on  the  night  of  November 
first?        A.  I  was. 

Q.  Yes.     In  what  capacity?        A.  City  clerk. 

Q.  Will  you  kindly  state  to  the  Court  if  there  was 
an  ordinance — a  resolution  or  ordinance  gotten  up 
and  passed  by  the  Council  at  that  time  regarding 
any  float  over  there  ?        A.  There  was. 
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Q.  Tell  the  Court  about  it . 

Mr.  COBB. — Going-  to  prove  the  ordinance? 

Mr.  IRVING. — Not  prove  the  ordinance,  put  on 
witness  about  the  ordinance — the  book,  going  to 
prove  its  passage  by — 

A.  The  record  itself  shows  it  passed. 

The  COURT. — How^  many  members  present  at  the 
meeting?        A.  All  the  members  were  present. 

Q.  How  many  is  that?        A.  Seven. 

Q.  Seven,  how  many  voted  for  the  ordinance  ? 

A.  Six  voted  for  leasing  to  the  Island  Ferry  Com- 
pany. 

Mr.  IRVING. — That  is  all.  Just  a  moment. 
Who  voted  against  it? — if  you  know?     [47] 

Mr.  COBB. — Object  to  that  as  irrelevant. 

Mr.  IRVING.— All  right,  that  is  all. 

[Testimony  of  C.  P.  Morgan,  for  Plaintiffs.] 

C.  P.  MORGAN,  being  first  duly  sworn,  on  behalf 
of  plaintiffs,  testified  as  follows: 

Direct  Examination  by  Mr.  IRVING. 

Mr.  IRVING. — Just  before  I  go  on  to  offer  any 
interrogatories  to  Mr.  Morgan,  if  your  Honor  please, 
in  connection  with  the  testimony  Sorby  I  want  to 
read  to  the  Court  Exhibit  "B"  of  the  pleadings  in 
this  case,  which  is  made  a  part  of  the  plaintiffs' — 
(Reading.) 

Q.  Mr.  Morgan,  what  is  your  name? 

A.  C.  P.  Morgan. 

Q.  Are  you  one  of  the  plaintiffs  in  this  action  ? 

A.  I  am,  yes,  sir. 

Q.  What  is  the  name  of  your  concern  ? 
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A.  The  Island  Ferry  Company. 

Q.  What  is  your  business? 

A.  Our  business  is  conducting  a  ferry  between 
Juneau  and  Douglas  and  Thane  on  Gastineau  Chan- 
nel. 

Q.  What  is  the  name  of  your  ferry,  present  ferry  ? 

A.  Our  present  ferry  is  the  "Gent." 

Q.  How  long  have  you  been  in  the  Island  Ferry 
Company  ? 

A.  Since  the  4th  of  August,  1915.     [48] 

Q.  Mr.  Morgan,  how  are  you  operating,  so  far  as 
the  landing  at  that  float  is  concerned? 

Q.  How  are  we  operating?        A.  Yes. 

A.  In  so  far  as  the  town  is  concerned — 

The  COURT. — I  would  rather  hear  for  it  is  more 
to  the  point,  how  you  are  interfered  with  by  these 
people  landing  there  yourself,  how  does  it  affect  your 
business  ? 

Mr.  IRVING.— Tell  the  Court. 

A.  We  operate  on  a  regular  advertised  schedule, 
sailing  from  Juneau  at  certain  hours,  sailing  from 
the  North  float  at  Douglas  at  certain  hours.  The 
Juneau  ferry  have  been  operating  the  boat  "Alma" 
for  some  time  sailing  from  their  own  float  in  Juneau 
at  certain  hours  and  from  their  own  float  in  Doug- 
las at  certain  hours.  As  the  business  of  the  Island 
Ferry  Company  increased  the  Juneau  Ferry  and 
Navigation  Company  put  in  commission  the  gas- 
boat  "Teddy,"  the  gas-boat  "Teddy"  since  her  re- 
cent being  in  commission  has  been  operating  from 
their  own  float  in  Juneau  to  their  float  in  Douglas 


56       Juneau  Ferry  and  Navigation  Company 

(Testimony  of  C.  P.  Morgan.) 

and  to  the  North  float,  which  we  use  in  Douglas, 
without  an  advertised  schedule.  It  is  apparent  to 
us  that  the  intention  of  the  Juneau  Ferry  and  Nav- 
igation Company — 

Mr.  COBB.— I  shall  object. 

Mr.  IRVING.— Tell  what  they  did. 

A.  The  Juneau  Ferry  and  Navigation  Company 
run  the  gas-boat  "Teddy"  from  that  without  an 
advertised  schedule  and  as  a  rule  it  arrived  at  that 
float,  lay  at  until  we,  our  approach  was  imminent, 
left  just  before  our  arrival ;  that  is  the  action  of  the 
"Teddy." 

Q.  And  what  would  they  do  just  prior  to  their 
leaving  and     [49]     prior  to  your  landing  on  float '? 

A.  On  arrival  they  blew  numerous,  very  numer- 
ous Avhistles  of  various  kinds. 

Q.  Did  they  blow  your  whistle? 

A.  We  have  a  rule  two  whistles  five  minutes  but 
the  "Teddy"  has  been  continuously  blowing  two 
whistles  up  to  the  moment  of  their  departure,  fre- 
quent whistle. 

Q.  When  would  they  leave  the  float.  Tell  the  Court 
all  about  that. 

A.  They  have  stayed  at  the  float  on  one  or  two 
occasions  until  we  were  within  one  or  two  feet  of  it ; 
as  a  rule  leave  before  our  arrival,  few  minutes  be- 
fore. 

Q.  Whether  or  not  you  know,  as  to  whether  or 
not  the  blowing  of  the  whistle  on  landing  at  that 
float  injured  you  and  deceived  the  people  thinking 
they  were  taking  the  "Gent"? 
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A.  It  deceived  the  people.  I  have  been  advised 
directly  by  various  people. 

Mr.  COBB. — I  shall  object  to  hearsay. 

Mr.  IRVING.— Yes. 

The  COURT. — Anything  you  know  about  it,  tell 
us  anything  you  know. 

A.  I  have  seen  people  coming  down  the  dock  when 
I  have  been  on  the  ''Gent,"  I  seen  people  stand  on 
the  Main  Street  of  Douglas  on  hearing  the  two 
whistles  of  the  "Teddy"  hurry  down  and  go  aboard 
her. 

Q.  A¥hat  was  the  fare  between  Douglas  and  Ju- 
neau and  Juneau  and  Douglas  up  to  the  time  that 
you  commenced  operating  this  independent  ferry? 

A.  Twenty-five  cents  each  way. 

Q.  What  is  it  now  ? 

A.  Fifteen  cents  each  way. 

Q.  Who  lowered  the  fare? 

A.  The  Island  Ferry  Company,  its  predecessor, 
the  "Rex."     [50] 

Q.  You  say  when  you  started  the  boat  you  low- 
ered the  fare  to  fifteen  cents  ? 

A.  Low^ered  the  fare  to  fifteen  cents. 

Q.  State  whether  it  has  been  since  that  time  . 

A.  It  has  been  since  the  first  day  the  "Rex" 
started. 

Mr.  IRVING.— That  is  all. 

The  COURT. — This  lease  you  say,  is  that  the  lease 
that  has  been  attached  to  this  complaint? 

A.  Beg  pardon  ? 

Q.  Is  that   the    lease  that   is   in  controversy,  at- 
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tached  to  the  complaint  ? 

A.  That  is  the  lease. 

The  COURT. — Cross-examine. 

Cross-examination  by  Mr.  COBB. 

Q.  The  "Teddy"  never  interfered  with  your  land- 
ing? 

A.  The  "Teddy"  did  interfere  with  our  landing. 

Q.  What's  that? 

A.  Yes,  interfered  with  our  landing. 

Q.  In  what  way? 

A.  She  stayed  at  the  float  so  long,  with  the  tide 
running  under  the  float,  that  w^e  missed  our  landing. 

Q.  When  was  that  ? 

A.  On  one  occasion,  I  can't  state  the  date. 

Q.  Just  one  occasion? 

A.  On  one  particular  occasion. 

Q.  Any  other  occasion? 

A.  Not  as  close  as  that ;  as  a  rule,  I  stated,  she  got 
away  several  minutes  before  our  arrival. 

Q.  Just  on  one  occasion  then,  it  interfered  with 
your  landing — how  much? 

A.  So  much  that  we  missed  our  landing.     [51] 

Q.  Missed  on  account  of  the  low  tide? 

A.  On  account  of  the  full  tide,  the  run  of  the  tide, 
on  account  of  the  current,  a  tide  running  under  the 
float. 

Q.  Now,  Mr.  Morgan,  did  you  ever  land  at  the 
south  float  ?        A.  Yes. 

Q.  You  continued  to  use  that  float — 

A.  Why  did  we  continue  to  use  that  float — 

Q.  Yes .- 
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A.  The  north  float  is  the  float  that  the  ^'Eex" 
started  at.  We  have  accustomed  our  passengers 
to  go  to  the  north  float  to  take  the  ferry. 

Q.  Well,  how  far  apart  are  the  gangways,  between 
the  two  floats'? 

A.  Distance  probably  forty  feet. 

Q.  Is  that  the  only  reason? 

A.  No,  that  is  not  the  only  I'eason. 

Q.  Tell  the  Court  what  the  real  reason  is  ? 

A.  I  told  the  Court  what  the  real  reason  was. 
There  is  another  reason. 

Q.  What?         A.  It  is  further  around. 

Q.  Great  deal  further  around? 

A.  Yes,  probably  five  minutes  more. 

Q.  Take  that  much  more  time  and  more  gasoline  f 

A.  Yes. 

Q.  Isn't  there  still  another  reason — at  low  tide, 
very  low^  tides  you  can't  get  in  and  out  that  south 
float?        A.  That  is  a  fact. 

Q.  Yes.  Was  that  part  of  the  time  during  the 
day  you  could  not  make — 

A.  Did  you  say  north  or  south? 

Q.  South. 

A.  We  haven't  any  tide  when  you  couldn't  get  into 
the  south  float;  we  know"  of  no  time  you  can't  get 
into  the  south  [52]  float,  if  such  a  low  tide  oc- 
curs we  haven't  seen  it. 

Q.  From  how  long  was  this  "Reck"  boat  run? 

A.  This  what? 

Q.  This  "Reck,"  your  predecessor,  the  ferry  be- 
fore vou?        A.  The  "Reck"? 
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Q.  The  "Rex,"  or  whatever  you  call  it.  How  long 
did  it  run  ? 

A.  It  commenced  to  run  the  latter  part  of  June 
and  run  through  July. 

Q.  And  it  landed  at  the  north  float  ? 

A.  Landed  at  the  north  float. 

Q.  Now,  as  a  matter  of  fact  the  ''Tillicum"  goes 
to  that  float?        A.  She  used  to. 

The  COURT.— Who  used  to? 

Mr.  COBB.— "Tillicum,"  another  boat. 

A.  Their  calls  were  infrequent,  she  touched  there. 

Q.  (By  Mr.  COBB.)  Whenever  she  had  busi- 
ness?       A.  She  touched  there  infrequently. 

Q.  She  was  a  gas-boat  plying  for  hire  in  the  waters 
here?        A.  Yes. 

Q.  Small  gas-boat  "St.  Nicholas"  used  it? 

A.  She  touched  a  few  times  this  summer. 

Q.  She  is  a  small  gas-boat  plying  here  on  inside 
waters?        A.  Yes. 

Q.  Used  it  whenever  she  had  occasion,  business 
there  ? 

Mr.  IRVING. — I  submit  this  is  irrelevant,  if  your 
Honor  please.    We  admit — 

The  COURT. — What  time  are  you  referring  to  ? 

Mr.  COBB. — Up  to  the  time  of  this  lease. 

Mr.  IRVING. — Before  or  since? 

The  COURT. — He  says  before  the  lease  was  given. 
The  object,  of  course,  is  to  show  the  public  need  of 
the  float? 

Mr.  IRVING.— Yes. 

The  COURT.— Up  to  that  time.     [53] 
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Q.  (By  Mr.  COBB.)     They  used  it,  didn't  they? 

A.  At  times,  infrequently. 

Q.  The  ''Hague"  also  used  it? 

A.  I  don't  think  I  have  seen  the  "Hague"  use  it. 

Q.  You  don't  know  about  that? 

A.  I  think  I  have  never  seen  the  "Hague"  use  it. 

Q.  What  other  boats  have  you  seen  there  f 

A,  I  think  the  boats  that  have  touched  there  have 
been  very  infrequent. 

Q.  Did  you  see  Mr.  O'Connor's  boat  there? 

A.  Yes,  I  have  seen  Mr.  O'Connor's  boat  there. 

Q.  Barttello'sboat? 

A.  No,  I  don't  remember  Bartello's  boat. 

Q.  As  a  matter  of  fact  you  can't  recall  all  the 
boats  you  have  seen  there,  can  you  ? 

A.  I  have  seen  very  few  boats  there,  hasn't  been 
generally  used. 

Q.  Can  you  recall  all  the  boats  you  have  seen 
there?        A.  No,  I  can't. 

Q.  Now,  when  did  the  "Teddy"  begin  taking  on 
and  discharging  passengers  there? 

A.  What  date? 

Q.  Yes. 

A.  I  am  unable  to  state  without  looking  at  my 
records  the  date  she  started  running. 

Q.  It  was  at  least  a  month  before  you  made  that 
lease,  wasn't  it? 

A.  I  don't  believe  it  was  a  month,  I  cannot  tell 
without  looking. 

Q.  Some  time — 

A.  It  was  some  time  before  the  lease  was  made. 
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Q.  And  they  gave  the  regular  service  on  their  run, 
channel  ports  here,  to  that  float? 

A.  Might  have  been  called  regular,  yes.     [54] 

Q.  Before  you  leased  it?  How  long  have  you 
resided  in  Juneau?        A.  Since  last  spring. 

Q.  You  didn't  reside  here  then  during  the  past 
years,  four  or  five  years? 

A.  My  first  residence  Avas  last  spring. 

Q.  Only  since  last  spring.  When  was  this  occa- 
sion that  you  refer  to  that  you  were  interfered  with 
at  this  one  landing  on  account  of  the  current  ? 

A.  On  account  of  the  "Teddy."  We  missed  the 
landing  on  account  of  the  "Teddy." 

Q.  You  say  the  "Teddy"  lay  there  until  the  cur- 
rent was  so  strong  you  couldn't  land? 

A.  The  "Teddy"  lay  there  mitil  we  come  so  close 
that  Ave  missed  the  landing.  You  understand  there 
is  a  current  flows  under  that  float  and  a  boat  ap- 
proach must  carry  speed  in  order  to  make  the  float. 

Q.  When  was  that?        A.  I  can't  state  the  date. 

Q.  About  the  first  of  the  month  ?        A.  Yes. 

Q.  Before  you  leased  it  then? 

A.  Before  it  was  leased. 

Q.  What  did  you  do  with  your  passengers  that 
you  had  aboard  on  that  occasion? 

A.  We  made  another  landing. 

Q.  Why?  Just  explain  to  the  Court  what  you 
mean  by  that.  I  don't  understand.  Did  you  take 
the  passengers  back  to  Juneau  ? 

A.  I  say  we  made  another  landing  at  that  float. 

Q.  How  long  did  that  take  you? 
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A.  A  few  minutes. 

Mr.  COBB. — So  you  were  just  discommoded  a  few 
minutes  on  account  of  the  current.     That  is  all.     [55] 

Q.  (By  Mr.  IRVING.)  How  long  have  you  been 
a  resident  of  Alaska,  Mr.  Morgan? 

A.  Since  1898. 

Q.  But  of  this  particular  parti 

A.  Since  last  spring. 

Q.  Mr.  Cobb  asked  the  reasons  why  you  landed  at 
the  north  float  instead  of  at  the  south  float.  Now,  I 
will  ask  you  is  it  more  convenient  for  a  ferry  start- 
ing from  Juneau  to  land  at  the  float  operated  by  the 
Juneau  Ferry  and  Navigation  Company  than  it 
would  be  to  land  at  the  float  that  is  now  under  lease 
to  you  from  the  city  of  Douglas? 

Mr.  COBB. — I  object,  irrelevant  and  immaterial. 

Mr.  IRVING. — He  has  laid  great  stress  on  the 
fact  we  have  to  run  around  the  island.  He  has 
shown  it  would  take  five  minutes  longer,  at  greater 
expense.  Now,  I  want  to  show  by  this  testimony 
that  their  own  float,  which  is  in  good  repair,  splendid 
position,  is  much  nearer  to  the  town  of  Juneau  than 
the  north  float. 

The  COURT. — Well,  he  may  answer  that  ques- 
tion. 

A.  The  float  of  the  Juneau  Ferry  and  Navigation 
Company  that  they  have  been  regularly  using  is 
probably  three  hundred  yards  nearer  the  town  of 
Juneau,  in  order  to  make  a  landing  at  the  other  float, 
approximately,  three  minutes  are  consumed. 

Q.  That  is,  it  would  consume  three  minutes  more 
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time  for  tlie  ferry  to  land  at  your  float  than  at  the 
Juneau  Ferry  and  Navigation  Company's  float  that 
they  own?        A.  Approximately. 

Q.  Will  you  state  to  his  Honor  the  location  of 
these  two  floats  as  being  a  public  convenience  to  the 
public  generally  of  Douglas,  if  you  know? 

A.  The  approaches — 

Q.  That  is,  I  mean,  now,  get  me;  the  float  of  the 
Juneau  Ferry  &  Navigation  Company  and  the  float 
under  lease  to  you  by     [56]     the  town  of  Douglas? 

A.  The  approach  to  the  two  floats — the  approaches 
to  the  Juneau  float  and  to  the  float  now  under  lease 
to  the  Island  Ferry  Company  reach  up  to  the  Main 
Street  of  the  town  and  tap  the  town  at  its  business 
center. 

Q.  Now,  for  the  purpose  of  giving  the  Court  the 
identical  location,  this  float  that  is  at  the  end  of  the 
Juneau  dock,  that  leads  up  past  whose  store  when 
you  get  up  on  to  Main  Street. 

A.  Elmer  Smith's  drugstore  has  been  on  the  cor- 
ner, store. 

Q.  Just  to  bring  it  home  to  His  Honor.  And  then 
if  they  land  at  this  north  float  that  you  have  under 
lease,  passengers,  they  come  on  up  about  what  place  ? 

A.  Martin's,  and  the  Ohpheum  Theater,  picture 
show. 

Mr.  IRVING. — Your  Honor  gets  the  location  of 
the  two  floats  ? 

The  COURT.— Yes,  I  know. 

Q.  (By  Mr.  IRVING.)  Very  well.  Is  there  at 
low  tide — at  all  stages  of  the  tide — you  say  you  have 
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grounded  at  this  north  float  % 

A.  Very  many  times  I  have  gone  aground  with 
the  small  boat  "Rex,"  drew  not  to  exceed  two  feet  of 
water. 

Q.  And  you  have  also  stated  that  the  float  is 
grounded  % 

A.  I  have  seen  the  float  aground  high  and  dry. 

Q.  Do  you  know  the  conditions  of  the  water  at 
the  float  of  the  Juneau  Ferry  and  Navigation  Com- 
pany's float  at  low  tide? 

A.  I  have  seen  the  "Alma"  laying  there  at  all 
stages  of  tide  without  trouble. 

Q.  Without  trouble!        A.  Without  trouble. 

Q.  Whether  or  not,  if  you  know,  could  the  "Alma" 
have  landed  at  the  north  float  at  the  same  stage  of 
water?        A.  She  could  not.     [57] 

Q.  Whether  or  not  the  ' '  Teddy ' '  could  have  landed 
at  the  north  float  ? 

A.  I  have  seen  the  time  when  the  "Teddy"  could 
not  get  her  gangway  to  that  float ;  we  have  been  un- 
able to  get  the  gangway  of  the  "Gent"  there;  we 
have  been  aground  there  very  many  times  with  the 
"Gent";  the  bottom  is  sloping,  it  is  not  precipitous. 

Mr.  IRVING.— That  is  all,  Mr.  Morgan. 

Q.   (By  Mr.  COBB.)     Paid  the  rent? 

A.  The  rent  was  paid  in  advance. 

Q.  Paid  the  rent  on  the  float  ? 

A.  It  was,  I  have  every  receipt. 

Q.  (By  Mr.  IRVING.)  Have  you  ever  paid  any- 
thing on  this  lease? 
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A.  First  month's  rent  when  it  was  due,  have  the 
receipt. 

Mr.  IRVING.— That  is  all. 
Mr.  COBB.— That  is  all. 

[Testimony  of  B.  D.  Blakeslee,  for  Plaintiffs.] 

B.  D.  BLAKESLEE,  being  first  duly  sworn,  testi- 
fies on  behalf  of  the  plaintiffs,  as  follows : 

Direct  Examination  by  Mr.  IRVING. 

Q.  Your  name,  please'?        A.  B.  D.  Blakeslee. 

Q.  Where  are  you  residing  now?        A.  Juneau. 

Q.  Where?        A.  Juneau. 

Q.  Where  are  you  working? 

A.  I  am  repairing  the  wharf  over  on  the  Island 
for  the  City  of  Douglas. 

Q.  Do  you  know  the  location  of  the  float  on  the 
north  side  of  the  city  dock  ?        A.  Yes,  sir,  I  do. 

Q.  Will  you  kindly  state  to  the  Court — did  you 
know  of  that  float  in  the  month  of  November  ? 

A.  Yes. 

Q.  The  first  of  November  ? 

A.  Along  about  then,  I  think. 

Q.  What  condition,  what  is  the  physical  condition 
of  that  float  in  so  far  as  its  commercial  value  at  this 
time     [58]     and  first  of  November  ? 

A.  I  don't  think  it  amounted  to  much,  inasmuch 
as  the  logs  it  is  built  on  are  water-logged  and  it  is 
washed  if  there  is  any  sea  at  all,  making  it  impos- 
sible for  people  to  get  on.  Yesterday  particularly 
we  noticed  it  was  impossible  for  a  person  to  get  on 
and  off. 
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Q.  What  is  the  condition  of  the  logs  underneath 
as  to  rottenness  % 

A.  I  tested  one  to-day  with  the  expectation  of 
taking  it  out  and  found  it  quite  rotten. 

Q.  Found  it  quite  rotten.  You  have  been  in  this 
class  of  business  some  time,  have  you,  Mr.  Blakes- 
lee? 

A.  Yes,  I  have  been  in  all  classes  of  repair  work. 

Q.  Then  your  opinion  as  acquainted  with  this  class 
of  work — would  you  say  that  float  on  the  first  of 
November  w^hen  leased  was  in  fit  condition  for  gen- 
eral commercial  use  *? 

A.  No,  it  only  could  be  used  to  advantage  during 
the  calm  times. 

Mr.  IRVING.— That  is  all. 

Cross-examination  by  Mr.  COBB. 

Q.  (By  Mr.  COBB.)  From  its  situation,  with 
storm  blowing,  it  is  difficult  to  get  in — 

A.  If  it  was  built  up  higher  they  w^ould  have  bet- 
ter opportunity  of  getting  in,  but  the  way  it  is  now 
it  is  right  almost  level  with  the  water,  not  over  about 
seven  inches ;  I  measured  to-day. 

Q.  Only  about  seven  inches'? 

A.  Yes,  at  the  low  part. 

Q.  That  is  due  to  its  being  w^ater-logged,  the  con- 
ditions you  speak  of,  when  w^ater  is  washing  over 
when  a  storm  is     [59]     blowing? 

A.  Whenever  there  is  a  sea  on  it  gets  awash. 

Mr.  COBB.— That  is  all. 

Q.  (ByMr.IRVINO.)  Mr.  Blakeslee,  if  this  float 
were    detached,  this   particular  landing,  that  gang- 
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way,  if  it  were  detached  from  the  dock  and  standing 
outside  by  itself,  a  man  needing  a  float  and  knowdng 
the  condition  of  this  float,  would  you  pay  anything 
for  it,  provided  you  needed  a  float  % 
A.  I  don't  think  I  would. 

Q.  Don't  think  you  would.  Now,  as  a  man  ex- 
perienced in  this  line  of  work,  would  you  say  that, 
from  the  condition  of  this  float  as  you  find  it  now 
you  are  about  to  repair  it,  that  there  has  been  any- 
thing done  to  the  float  for  a  long  period  of  time  in 
the  way  of  repairs  ? 

A.  No,  I  should  say  not,  as  the  timbers  are  cov- 
ered with  slickers  and  barnacles,  looks  as  if  it  had 
been  that  way  for  a  long  while. 

Q.  And  do  you  know  anything  about  the  leasing 
of  this  float  to  the  Island  Ferry  Company  ? 

A.  No,  sir,  I  do  not  know.  I  heard  it  had  been 
leased,  but  I  don't — 

Q.  You  don't  know  anything  about  it  yourself? 

A.  No,  sir. 

Q.  Did  you  receive  the  notification  of  the  street 
committee  of  Douglas  to  repair  this  float  since  No- 
vember first,  before  or  after,  since  November  first? 

A.  It  was  spoken  of  when  I  first  went  over  there 
along  the  middle  of  October,  but  there  has  been 
nothing  done  about  it  up  until  after;  started  this 
morning. 

Mr.  IRVING.— This  morning.     That  is  all.     [60] 

Q.   (By  Mr.  COBB.)     The  street  committee? 

A.  Wharf  committee,  I  have — 
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Q.  Wharf  committee  had  it  done.  When,  if  you 
know  ?     October  ? 

A.  Along  in  October,  when  I  returned  from  the 
Mendenhall  bridge  contract. 

Q.  And  directed  it  be  put  in  order  ? 

A.  Yes,  the  wharf,  the  piling — 

Q.  The  whole  wharf  ?        A.  Yes. 

Q.  Or  just  this  wharf? 

A.  The  wharf  generally  required  repairing. 

Q.  Oh,  yes,  it  was  a  general  job  of  repairs  on  the 
wharf  and  included — 

A.  It  was  understood.  i 

Q.  The  city  of  Douglas. 

A.  Yes,  sir,  I  am  working  entirely  through  the 
city  of  Douglas. 

Mr.  COBB.— That  is  all. 

Mr.  lEVING.— That  is  all. 

[Testimony  of  M.  J.  O'Connor,  for  Plaintiffs 

(Recalled).] 
M.  J.  O'CONNOR  (Recalled). 

Direct  Examination  by  Mr.  IRVING. 

Q.  I  don 't  remember  as  to  w^hether,  when  you  were 
on  the  stand,  I  asked  you  these  questions;  if  I  did 
the  Court  mil  pardon  me.  Do  you  know  of  your 
own  knowledge  as  to  whether  or  not  the  city  of 
Douglas  has  expended  any  money  in  the  upkeep  of 
this  float  leased  to  the  Island  Ferry  Company? 

A.  I  do,  sir. 

Q.  Tell  about  that? 

A.  There  has  been  nothing  spent  on  it,  it  is  in  the 
same  condition  to-day;  of  course,  it  is  not  quite  as 
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good,  but  there  has  been  nothing  spent  on  it. 

Q.  Nothing  spent  on  it ;  when  you  say  spent  on  it 
that  is  keeping     [61]     it  in  repair? 

A.  Well,  it  wasn't  used  a  great  deal;  when  you 
use  a  dock  or  a  float  it  requires  much  more  repair 
than  when  it  isn't  used. 

Q.  There  was  no  ferry  landing  at  it  then  %■ 

A.  No,  sir. 

Q.  If  there  was  a  ferry  landing  there  it  would 
have  to  be  in  a  different  condition  to-day. 

Q.  Do  you  know  the  condition  of  it? 

A.  I  do,  sir. 

Q.  What  is  it?        A.  Very  bad. 

Mr.  IRVING.— That  is  all. 

Q.  (By  Mr.  COBB.)  One  or  two  questions  I 
want  to  ask  Mr.  O'Connor  I  omitted  last  night — to 
clear  up  the  matter.  Did  I  understand  you  to  say 
yesterday  that  the  ferry  company,  the  Juneau  Feriy 
and  Navigation  Company,  tried  to  prevent  you  from 
building  a  dock  ? 

A.  Yes,  sir,  you  understood  me  if  you  understood 
me  correctly ;  that  is  they  didn  't  go  over  with  a  shot- 
gun or  rifle  to  stop  me  from  building  that  dock,  but 
Mr.  Margrie  with  tears  in  his  eyes  spent  an  hour  in 
my  office  trying  to  induce  me — 

Q.  Is  that  what  you  referred  to  ? 

A.  That  is  what  I  referred  to. 

Q.  You  didn't  mean  that  they  tried  to  use  any 
improper  means  ? 

A.  Never  gave  them  occasion  to  offer  me  any  im- 
proper means;  I  told  Mr.  Margrie  before  we  had 
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spoken  very  long  that  no  power,  no  corporation  nor 
nothing,  or  no  lot  of  individuals  could  prevent  me 
from  building  that  dock,  and  doing  what  I  thought 
was  best  for  the  people  of  Douglas. 

Q.  I  just  wanted  to  clear  it  up;  I  thought  they 
might  have  tried  to  bribe  you? 

A.  Knew  better  than  to  offer  a  bribe  to  me,  Mr. 
Cobb.     [62] 

Q.  I  wanted  to  clear  it  up. 

A.  I  will  clear  it  up  for  you  any  time ;  there  is  no 
man  ever  offered  me  a  bribe,  not  even  Mr.  Margrie. 

Q.  Just  sim^Dly  asked  you  not  to  build  it.  Give 
any  reasons  why  ? 

A.  Mr.  Margrie  stated  that  I  was,  that  if  I  did 
build  the  dock  that  I  would  waste  the  taxpayers' 
mone)^;  he  pleaded  \vith  me  to  come  over  to  Juneau 
and  look  over  the  books  and  he  could  show  me  where 
they  hadn't  made  a  cent  on  their  ferry  dock;  I  told 
him  that  since  it  wasn't  a  paying  proposition  for 
him  he  better  go  home  and  I  would  build  a  dock  and 
take  that  white  elephant  off  their  hands.  I  did 
build  the  dock,  Mr.  Cobb,  and  it  has  saved  the  peo- 
ple of  Douglas  thousands  of  dollars  in  the  reduc- 
tion in  the  price  of  coal;  it  dropped  the  wharfage 
from  two  dollars  to  a  dollar,  and  last  year  it  netted 
the  citizens  of  Douglas  a  little  less  than  six  thousand 
dollars. 

Q.  Well,  that  was  good  work. 

A.  I  think  it  was  good  work,  Mr.  Cobb;  I  am 
proud  of  it. 

Q.  Now,  then,  the  situation  then  prior  to  the  time 
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that  you  built  this  dock,  as  I  understand  it,  was  the 
Juneau  Ferry  and  Navigation    Company    had    the 
only  dock  in  the  place  ? 

A.  Yes,  sir,  that  was  a  fact. 

Q.  That  w^as  a  privately  o\^Tied  dock? 

A.  Yes,  sir. 

Q.  And  had  the  only  float  in  the  place  ? 

A.  The  only  float  ?  No,  prior  to  the  building  of  this 
city  dock  Mr.  Murray  built  a  dock  and  also  built 
a  float;  he  no  sooner  had  it  built — he  built  that  for 
the  public,  intending  to  use  it  himself;  no  sooner 
had  he  built  that  dock  than  the  Juneau  Ferry  and 
Navigation  Company  had  it  shut  up  and  paid  him 
to  keep  it  shut  up,  to  the  detriment  of  the  [63] 
public. 

Q.  It  wasn't  a  public  float,  however? 

A.  Beg  pardon? 

Q.  You  are  still  getting  away  from  the  point  I 
am  asking  about. 

A.  I  might  have;  if  you  give  me  the  point  you 
want  brought  out  I  will  certainly  bring  it  out. 

Q,  It  was  the  simple  question, — was  any  other 
public  float  in  the  place  ?        A.  Not  a  public  one. 

Q.  Yes.  So  that  anybody  who  landed  there^ 
wanted  to  land  at  Douglas  had  to  use  a  privately 
owned  float  and  privately  owned  dock;  that  was  the 
situation  ? 

A.  That  was  the  situation,  sir ;  they  would  permit 
of  no  other  float. 

Q.  It  was  to  meet  that  situation  that  the  city  of 
Douglas  built  its  present  public  dock  ? 
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A.  It  was  to  break  that  monopoly  that  that  city 
dock  was  built. 

Q.  Exactly.        A.  And  benefit  the  people. 

Q.  And  the  floats  put  in  also? 

A.  For  the  very  purpose. 

Q.  And  it  accomplished  that  purpose? 

A.  It  accomplished  that  purpose,  yes,  sir. 

Mr.  COBB.— That  is  all. 

Q.  (By  Mr.  IRVING.)  Now,  when  you  say  it 
accomplished  its  purpose,  what  was  the  north  side 
float  built  for? 

A.  It  was  for  the  purpose  it  is  being  used  to-day. 

Q.  And  to  serve  the  public  ? 

A.  And  to  serve  the  public. 

Q.  What  was  the  south  side  ? 

A.  For  the  general  public,  for  a  landing  place. 

Mr.  lEVING. — The  north  side,  from  your  testi- 
mony yesterday  and  to-day,  for  the  specific — 

Mr.  COBB. — I  object  to  his  leading  the  witness. 
[64] 

Q.  (By  Mr.  IRVING.)  State  what  these  two 
floats  were  built  for,  giving  the  Court  just  the  inside 
of  that  whole  situation  in  your  own  language. 

A.  There  was  absolutely,  Mr.  Cobb,  no  use  for 
the  north  side  float  when  the  south  float  was 
built,  absolutely ;  when  the  south  float  was  built  you 
immediately  abandoned  your — refused  to  let  the 
people  to  put  on  another  and  you  turned  Murray's 
float  over  to  him ;  it  was  useless  to  Mr.  Murray ;  and  to 
still  further  the  interests  of  the  people  of  Douglas, 
I  asked  Mr.  Murray  to  give  me  that  float  after  your 
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company  had  abandoned  it,  and  lie  gave  it  to  me 
and  I  had  that  float  set  up  there  without  a  cost  to 
the  city  of  Douglas  except  setting  it  up,  but  there 
was  absolutely  no  use  for  it  except  that  it  may  be 
an  inducement  for  an  independent  company  to  come 
in  and  provide  a  landing  for  them. 

Q.  Now,  the  south  float  ?        A.  Beg  your  pardon  ? 

Q.  Tell  the  Court  about  the  south  float. 

A.  South  float  was  for  the  general  public  and  it 
was  enlarged  to  accommodate  all  the  people  that 
could  come  in  there. 

Q.  And  that  is  what  it  was  built  for  ? 

A.  It  was  built  for  the  general  public.  We  first 
had  a  float  on  the  north  side,  we  found  it  wasn't — 
added  about  sixty  feet,  the  float  is  about  one  hundred 
feet  long. 

Mr.  IRVING.— That  is  all. 

Q.  (By  Mr.  COBB.)  That  is  for  small  boats  to 
land  at^        A.  Anybody. 

Q.  I  say,  the  small  boats ;  it  cannot  be  used  except 
for  small  boats,  small  boats  land  and  lay  at — 

A.  I  have  seen  all  manners  of  boats  in  there.     [65] 

Q.  You  never  saw  the  "City  of  Seattle"  in  there? 

A.  No,  no,  I  haven't.  I  have  seen — I  have  seen 
James'  towboat  in  there. 

Q.  But  you  never  saw  any  of  the  big  steamers  ? 

A.  It  wasn't  built  for  the  big  steamers. 

Q.  Exactly.  It  was  built  for  the  small  boats  to 
land  and  lay  at. 

A.  Built  for  anybody  that  wanted  to  use  it ;  there 
has  never  been  a  man  ordered  to  leave  that  float — 
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they  have  been  invited  to  come  there  and  stay  there ; 

there  is  a  fishery  boat  laying  over  there  all  the  fall. 

Q.  (By  Mr.  IRVING.)  And  the  "Alma,"  can 
the  ' '  Alma ' '  land  there  ? 

A.  The  ' '  Alma ' '  could  land  there. 

Q.  (By  Mr.  COBB.)  I  asked  you  yesterday  and 
you  didn't  know;  have  you  refreshed  your  memory 
— can  you  tell  us  when  you  built  that  dock? 

A.  I  think  it  must  have  been  in  1909 ;  I  could  not 
say  exactly  without  making — 

Q.  You  didn't  make  six  thousand  dollars  in  that 
year? 

A.  Well,  now,  I  can  tell  you  a  whole  lot  more 
about  that  dock  if  it  is  going  to  do  you  any  good; 
that  was  an  uphill  job,  building  that  dock;  the  city 
had  very  little  money;  I  will  tell  you  some  things 
that  you  and  the  Court  haven't  found  out  about  that 
dock.     To  begin  with — 

Q.  Only  want  you  to  answer  my  question. 

A.  I  know.     You  ask  me  about  building  that  dock. 

Q.  I  ask  you  if  you  made  any  such  simi  as  six 
thou&and  dollars. 

A.  We  didn't  build  the  dock  the  first  year,  we 
built  it — 

Q.  The  first  year  after  it  was  built? 

A.  It  has  made  some  money  since  the  very  day  it 
was  built.     [66] 

Q.  But  no  such  sum  as  you  claim  it  made  last 
year? 

A.  No,  I  don't  thinli  it  made  as  much;  I  think  it 
made  four  thousand  dollars  in  1913. 
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Q.  1913? 

A.  The  records  of  the  city  clerk  will  show  what 
it  has  made  from  the  date  it  was  built. 

Q.  Prior  to  1912  ?       A.  Made  money  all  the  time. 
Q.  As  much  as  four  thousand  dollars? 
A.  I  could  not  be  positive.     I  remember  last  year 
because  I  was  quitting  the  council  and  I  was  proud 
of  the  record  we  made. 

Q.  Mr.  O'Connor,  you  can  give  the  Court  some 
idea,  if  you  mil,  as  to  the  amount  it  made  in  1910 
and  '11. 

A.  Probably  a  few  thousand  dollars,  two  or  three, 
I  can't  say  definitely. 

Q.  Don't  you  know  it  didn't  make  any  such  sum? 
A.  I  tell  you  it  didn't  make  any  such  sum;  it  has 
been  increasing  right  along. 

Q.  Exactly.  Can  you  tell  approximately  what  the 
dock  cost  you  ? 

A.  No,  I  can't,  probably;  it  has  probably  cost 
twenty  thousand  dollars  up  to  this  time,  but  it  cost 
very  little  to  begin  with,  Mr.  Cobb;  the  logs  that 
went  into  that  first  approach  I  was  made  a  present 
of. 

Q.  Now,  Mr.  O'Connor — 
A.  And  I  donated  them  to  the  city. 
Q.  From  whom  did  you  get  the  wharf  site  ? 
Mr.  IRVING. — I  object,  if  your  Honor  please — 
w^ho  they  got  it  from. 

The  COURT.— I  don't  see,  Mr.  Cobb,  myself. 
Mr.  IRVING. — As  far  as  the  wharf  site  is  con- 
cerned— 
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Mr.  CO'B'B. — The  purpose  of  it  I  will  state  to  the 
Court.  This  witness  can  testify  as  well  as  anybody 
else,  to  show  [67]  that  under  the  terms  they 
haven't  a  right  to  make  a  lease  of  any  part. 

Mr.  IRVING. — If  your  Honor  please,  the  record  is 
the  best  showing.  ; 

The  COURT.— Show  what?  • 

Mr.  COBB. — Show  under  the  terms  on  which  they 
got  it,  have  no  right  to — 

The  COURT. — That  is  part  of  your  case  an3^hdw. 
Ask  another  question. 

Mr.  COBB.— That  is  all,  I  think. 

Mr.  IRVING.— That  is  all. 

That  is  all,  if  your  Honor  please. 

Plaintiff  rests.  " 

[Testimony  of  Waldo  B.  States,  for  Defendant.] 

WALDO  B.  STATES,  being  first  duly  sworn, 
testified  on  behalf  of  defendant,  as  follows: 

Direct  Examination  by  Mr.  COBB. 

Q.  Captain,  state  your  name '? 

A.  Waldo  B.  States. 

Q.  Where  do  you  reside.  Captain  States? 

A.  Juneau. 

Q.  What  is  occupation? 

A.  I  am  master  of  the  Alma. 

Q.  Your  occupation,  then,  you  are  mariner,  mas- 
ter's papers?        A.  Yes,  sir. 

Q.  How  long  have  you  been  operating  boats  in  and 
out  the  port  of  Juneau,  and  Douglas,  Gastineau 
Channel?        A.  Oh,  About  twelve  years. 
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Q.  Are  you  familiar  with  the  north  float  of  the 
Douglas  City  dock?        A.  Yes,  sir. 

Q.  How  long  have  you  known  that  float  ? 

A.  Ever  since  it  Avas  constructed  I  think. 

Q.  Do  you  know  whether  or  not  from  the  time  it 
was  constructed  [68]  until  the  present  time  it  was 
used  generally  as  a  public  landing  place  for  small 
boats  % 

A.  Yes,  sir,  I  think  it  is;  I  have  seen  numerous 
boats  tied  up  and  laying  there. 

Q.  Land  there  yourself?        A.  Yes,  sir. 

Q.  How  long  have  you  been  in  the  employ  of  the 
Juneau  Ferry  and  Navigation  Company? 

A.  Since  the  17th  day  of  November,  1908,  continu- 
ously. 

Q.  Ever  landed  there  with  the  ferry  before  this 
year? 

A.  Yes,  landed  there  at  the  time,  for  a  period 
of  about  a  week  while  we  were  repairing  our  own 
float. 

Q.  Have  you  had  occasion  to  land  there  at  other 
times  in  the  course  of  the  business  of  the  ferry? 

A.  Yes,  I  have,  not  very  many  times,  have  few 
times,  but  I  have  landed  there. 

Q.  Now,  Captain,  I  want  to  ask  you,  to  get  you 
to  tell  the  Court  in  a  general  way  so  he  will  under- 
stand it,  first,  whether  there  has  been  any  increase 
in  the  travel  between  the  Douglas  Island  ports  on 
the  small  boats,  ferries  and  small  boats  here  within 
the  last  two  or  three  years,  and,  if  so,  what  has  been 
the  extent  of  that  increase,  as  near  as  you  can — 
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Mr.  lEVING. — I  object,  as  irrelevant  and  imma- 
terial. 

The  COURT.— Overruled. 
Q.  (By  Mr.  COBB.)     Go  ahead  and  answer. 
A.  There  is  no  doubt  but  there  has  been  increase 
in  travel  in  the  last  two  or  three  years,  and  espe- 
cially this  last  year. 

Q.  Can  you  give  some  idea  as  to  the  volume, 
whether  it  is  half  as  much  more,  twice  or  three  times 
as  much?    A.  It  is  more  than  double.     [69] 

A.  (Continued.)     A  good  deal  more  than  double. 
Q.  So  that  it  is  in  order  to  serve  the  public  now 
you  would  have — what  has  been  the  increase  in  the 
ferry  service? 

A.  Oh,  the  increase  in  the  ferry  service  has  been 
from  eight  trips  to  sixteen. 

Q.  And  prior  to  three  years  ago  ? 
A.  Three  years  ago  ? 

Q.  Prior  to  that  time  did  you  make  any  trips  at 
all  to  Thane? 

A.  0,  no,  well  at  the  time  the  Nowells  had  Sheep 
Creek  then. 

Q.  How  is  that? 

A.  At  the  time  the  Nowells  had  Sheep  Creek  there 
was  two  ferries  a  day,  and  after  they  closed  down 
there  was  no  ferry  to  Sheep  Creek.  But  the  last 
three  or  last — it  has  been  very  near  three  years  w^e 
have  operated  a  double  crew^  on  the  ferry,  and  that 
is  what  the  "Alma"  was  constructed  for  too. 

Mr.  IRVING. — I  object  to  this  testimony  so  far 
as  Sheep  Creek  is  concerned,  I  would  like  to  see  be- 
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tween  Douglas  and  Juneau. 

The  COUR.T— I  think  that  is  going  too  far. 

Mr.  COBB. — It  is  only  to  put  into  the  record. 

The  COURT.— Well,  it  is  in  the  record. 

Mr.  IRVING. — I  move  to  strike  that  testimony. 

The  COURT.— It  will  stay  right  where  it  is. 

Q.  (By  Mr.  COBB.)  Now,  state  as  near  as  you 
can  recall  what  boats  you  have  seen  landing  at  that 
north  side  float  and  using  it  as  a  public  dock  since 
it  has  been  built;  just  give  as  accurate  an  idea  as  you 
can  recall. 

A.  I  have  seen  the  "Hague"  land  there,  I  have 
seen  the  "Fox"  land  there,  the  "Tillicum"  land 
there,  I  have  seen  the  St.  Nicholas"  land  there,  I 
have  seen  the  "Pioneer"  land  there,  and  numerous 
other  boats  that  have  come  and  went;  of  course  the 
most  of  the  people  that  come  or  go  in  or  out  of 
Douglas  know  that  the  ferries  going  and  coming  all 
the  time  and  they  have  to  watch  [70]  their 
chance  if  they  use  our  float. 

Q.  Now,  Captain,  if  the  south  float  ferry  is  con- 
venient for  the  public  ferry  boats  as  the  north  float 
touching  at  that  dock  % 
A.  At  the  City  dock^ 

Mr.  IRVING. — Object,  if  your  Honor  please,  , 
The  COURT.— Well  on  the  theory  of  Mr.  Cobb  I 
believe  it  is  competent — proceed. 

Q.  (By  Mr.  COBB.)  Just  state  to  the  Court  what 
is  the  difference  then  in  the  convenience  of  the  ferry 
business  in  using  the  north  float  instead  of  the  south 
float. 
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A.  0,  there  is  no  comparison  for  the  convenience 
of  the  two  floats  to  run  a  ferrv  business  with. 

Q.  Why? 

A.  Why,  float  is  inside  of  the  island  and  half  of 
the  time  it  is  blocked  with  saw  logs,  would  be  impos- 
sible to  run  a  ferry  schedule  in  and  out  of  and  you 
would  have  to  run  around  the  island  you  would  in- 
crease your  route  half  a  mile. 

Q.  Well,  then,  how  is  it  with  regard  to  the  small 
boats  using  it  to  lay  at,  being  crow^ded  frequently 
with  small  boats  *? 

A.  O,  yes,  there  is  lots  of  small  boats  tie  up  and 
lay  there  right  now. 

Q.  That,  in  other  words,  is  the  small  boat  harbor, 
isn't  it?        A.  Yes,  sir. 

Mr.  COBB.— That  is  all. 

Cross-examination  by  Mr.  IRVING. 

Q.  Mr.  States,  when  you  were  sailing  the  "Alma" 
did  you  land  at  this  north  float?        A.  I  have. 

Q.  Did  you  maintain  a  regular  ferry  schedule  for 
that  float?        A.  Yes,  sir. 

Q.  Was  it  advertised  that  you  would  leave  the 
north  float  of     [71]     the  city  dock  on  the  schedule  ? 

A.  At  the  time  I  landed  at  the  city  dock  we  were 
repairing  our  own. 

Q.  That  is  it  exactly.  You  never  run  from  the 
city  dock  on  a  schedule? 

A.  Well,  only  at  that  time. 

Q.  What  I  mean,  Waldo,  was  generally  ? 

A.  No. 

Q.  The  Juneau  Ferry  and  Navigation  Company 
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used  their  own  float  ?        A.  Yes,  sir. 

Q.  And  that  was  a  good  float'?         A.  Yes. 

Q.  Good  approach,  lead  right  up,  the  Juneau 
Ferry  and  Navigation  Company  float  led  right  up 
to  Front  Street?-        A.  Yes,  sir. 

Q.  And  now  isn't  it  a  fact,  Mr.  States,  that  up  to 
the  time  that  the  "Rex"  and  the  "Gent"  went  on 
the  route,  you  never  did,  as  a  general  thing,  land  at 
that  float  at  all  with  any  one  of  your  boats '? 

A.  I  didn't  make  a  practice  of  landing. 

Q.  You  didn't  advertise  to  the  public? 

A.  Only  at  the  time  we  repaired. 

Q.  Now  we  grant  that,  that  is  granted — when 
your  own  float  was  under  repair  you  landed — 

A.  That  is  the  only  time. 

Q.  Now,  outside  of  that  exception,  3^ou  never  in- 
formed the  public  or  advertised,  the  Juneau  Ferry 
and  Navigation  Company  never  advertised  it  would 
leave  that  float  on  schedule?        A.  No,  sir. 

Q.  It  seems  to  me  that  you  started  an  independent 
ferry  yourself,  once  Mr.  States?        A.  No,  sir. 

Q.  Didn't  you  contemplate  or  put  a  boat  on  one 
time  between  here  and  Douglas  ?        A.  No,  sir. 

Mr.  COBB. — I  don't  think  that  is  proper  cross-ex- 
amination. 

The  COURT.— No,  it  isn't,  but  he  says  No,  so  we 
can't     [72]     proceed  any  further. 

Mr.  IRVING. — It  was  just  a  fault  of  my  memory, 
I  thought  Waldo  did. 

Q.  Did  you  ever  land,  Waldo,  as  a  general  thing 
did  you  ever  land  at  the  north  float,  the  "Alma" 
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since  you  been  sailing,  as  a  general  thing? 

A.  No,  not  as  a  general  thing. 

Q.  Did  you  tell  the  Court  when  and  how  and  why 
you  landed  at  this  north  float  "i 

A.  At  the  time  we  repaired,  a  little  over  a  year 
ago  or  sixteen  months  ago  Y\C  moved  our  float  out 
and — 

Q.  I  mean  outside  of  the  time  of  the  repairs, 
Waldo,  any  time  did  you  land  there  generally,  out- 
side of  the  times  when  _you  were  making  repairs? 

A.  No,  sir. 

Q.  No.  All  right.  Now,  can  you  land  at  the 
north  float,  of  this  boat  that  is  under  lease  to 
the  Island  Ferr}^  Company,  could  you  land  there  at 
low  tide  with  the  ''Alma"? 

A.  I  don't  think  I  could. 

Q.  Have  you  ever  grounded  there  ?        A.  No,  sir. 

Q.  Then  you  never  did  land  at  real  low  tide? 

A.  No,  I  don't  know  it  was  low  tide  particularly 
or  not,  I  never  noticed,  I  never  was  in  at  extreme 
low  tide. 

Q.  Now,  being  an  experienced  navigator,  running 
between  Douglas  and  Juneau  for  twelve  years,  you 
know  of  your  own  knowledge  whether  you  can  land 
with  the  "Alma"  at  low  tide  at  that  float? 

A.  I  don't  think  I  could  not.  No,  sir,  but  then 
you  may  be  able  to  land  at  the  float  one  year  and  not 
be  able  the  next. 

Q.  Why? 

A.  It  is  continually  filling  in. 

Q.  That  is  the  Treadwell  filling  in  on  that  beach  ? 
[73] 
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A.  More  or  less  all  along  there,  yes,  sir;  I  don't 
know  whether  it  is  to  the  Treadwell  sand  or  not,  but 
we  had  to  move  our  own  float  out  at  Douglas  on 
account  of  the  debris  coming  down. 

Q.  You  state  it  is  more  convenient  to  land  at  the 
float  on  the  north  side  of  the  city  dock  than  it  would 
be  to  land  at  the  float  on  the  south  side? 

A.  I  considered  it,  to  running  a  better  schedule. 

Q.  Now,  we  will  take  that  ferry  schedule, — I  will 
ask  you  isn't  it  more  convenient  to  run  a  ferry 
schedule  coming  and  departing  from  the  Juneau 
Ferry  and  Navigation  Company  float  at  Douglas  be- 
tween Juneau  and  Douglas  than  it  would  be  at  the 
north  float  of  this  dock  ? 

A.  I  would  consider  it  so. 

Q.  Yes,  the  time  is  shorter,  isn't  it? 

A.  Yes,  sir. 

Q.  And  the  equipment  and  the  float  itself  is  bet- 
ter?       A.  I  think  it  is,  yes,  sir. 

Q.  That  is  the  Juneau  Ferry  and  Navigation 
Company's  float  at  Douglas  is  well  kept  up,  and  the 
piles,  and  the  logs  underneath  are  good:  is  that 
right?        A.  Yes,  sir. 

Q.  Now,  is  the  Juneau  Ferry  float,  that  is  the 
deck  of  the  float,  is  it  higher  above  water  than  the 
deck  of  the  float  of  the  Island  Ferry  Company — 

A.  It  has  two  feet  more  free-board,  easily. 

■Q.  Which  float  has  the  two  feet  more  free  board  ? 

A.  The  Juneau  Ferry  and  Navigation  Company 's. 

Q.  That  is  the  one  the  Juneau  Ferry  and  Naviga- 
tion Company  own  and  control?        A.  Yes,  sir. 


vs.  C.  P.  Morgan  et  al.  85 

(Testimony  of  Waldo  B.  States.) 

Q.  Now  Waldo,  what  is  the  physical  condition  as 
you  find  it,  as  3^ou  know  it,  as  you  found  it  on  the 
date  of  November  first  [74]  on  to  now:  what  has 
been  the  condition? 

A.  I  think  it  is  water-logged  and  sunken  down, 
and  the  planks  are  loose  on  it  and  in  a  run-down 
condition. 

Q.  Listen.  Did  it  appear  to  you  it  had  been  re- 
ceiving municipal  attention  so  far  as  keeping  it  in 
repair  is  concerned! 

A.  It  didn't  look  it.  I  put  some  cleets  in  it  to  tie 
up  to  at  the  time  I  landed  there. 

Q.  Now,  just  one  more  question.  Did  the  Juneau 
Ferry  and  Navigation  Company  at  any  time  prior 
to  the  time  of  the  entering  into  the  business  of  ferry- 
ing by  the  Island  Ferry  Company  make  any  effort 
or  did  they  ever  maintain  a  regular  schedule  of  ferry 
service  between  the  north  float  of  the  city  dock  and 
the  city  of  Juneau?        A.  No,  sir. 

Mr.  IRVING.— That  is  all. 

Mr.  COBB.— That  is  all. 

[Testimony  of  Fred  Pantermahl,  for  Defendant.] 
FRED  PANTERMAHL,  being  first  duly  sworn, 
testified  on  behalf  of  the  defendant,  as  follows: 

Direct  Examination  by  Mr.  COBB. 

Mr.  IRVING. — May  I  ask  Mr.  States  one  more 
question  right  from  where  you  sit. 

Q.  When  did  the  cut  in  the  fare  go  into  effect,  so 
far  as  the  Juneau  Ferry  and  Navigation  Company 
is  concerned,  to  fifteen  cents  ? 
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A.  (By  Mr.  States.)  I  can't  tell  you  offhand. 
It  was  in  the  neighborhood  of  three  months — 

Q.  Was  it  before  or  after  the  independent  ferry 
company  went  into  business? 

A.  Why  it  was  after. 

Mr.  IRVING.— That  is  all.     [75] 

Mr.  FRED  PANTERMAHL. 

Q.  (By  Mr.  COBB.)     What  is  your  name? 

A.  Fred  Pantermahl. 

Q.  Where  do  you  live?        A.  Juneau. 

Q.  How  long  have  you  lived  there  ? 

A.  Last  six  years. 

Q.  What  is  your  occupation? 

A.  Why,  I  work  on  ferry-boat. 

Q.  How  long  have  you  worked  on  it? 

A.  Since  1910,  May,  1910. 

Q.  What  boat  are  you  on  now ?        A.  "Teddy." 

Q.  How  long  have  you  been  working  on  the 
"Teddy"? 

A.  Running  her  for  the  last  two  months. 

Q.  How's  that? 

A.  Running  her  for  the  last  two  months. 

Q.  Running  her  for  the  last  two  months.  As  a 
ferry  ?        A.  As  a  ferry. 

Q.  Beginning  two  months  ago  what  was  the  run 
you  made? 

A.  Why  we  run  from  Juneau  to  Douglas. 

Q.  Landing  where? 

A.  Landing,  from  Juneau  and  back  to  Juneau. 

Q.  At  what  dock? 
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A.  Why  we  landed  on  the  ferry  dock  and  city 
dock. 

Q.  Give  service  at  both  docks  ? 

A.  Give  service  at  both  docks,  yes,  sir. 

Q.  Got  passengers  from  both  docks? 

A.  Got  passengers  from  both  docks. 

Q.  Landed  at  both  docks'? 

A.  Landed  at  both  docks. 

Q.  Then  returned  to  Jmieauf 

Mr.  IRVING. — I  object  to  the  leading  form  of  the 
questions. 

The  COURT.— Yes,  change  the  form. 

Q.  (By  Mr.  GOBB.)  That  began  about  two 
months  ago? 

A.  About  two  months  ago,  the  third  of  October. 

Q.  How  long  have  you  known  that  dock?     [76] 

A.  Why,  ever  since  I  been  here,  six  years. 

Q.  Now  during  that  time  did  you  know  of  its  be- 
ing used  generally  by  the  small  boat  public  ? 

A.  Yes  sir,  all  small  boats  in  the  Channel. 

Q.  I  want  you  to  give  the  Court  a  general  idea 
what  boats  you  have  seen  use  it. 

A.  Why,  all  kinds  of  boats,  I  saw  the  "Tillicum," 
and  the  "Sea  Gull" — Aleck  Hartowns,  I  see  him 
laying  on  the  float  and  loading  freight  for  Tenakee; 
I  see  the  "Ida,"  small  boat  running  around  the 
channel;  I  see  the  "St.  Nicholas"  loading  freight 
and  passengers,  and  several  others. 

Q.  Now,  on  this  ferry  run  that  you  speak  of, 
some  of  your  passengers  found  it  more  convenient  to 
land  at  the  city  dock  ? 
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Mr.  IRVING. — I  object  to  the  leading  form  of 
the  questions,  if  your  Honor  nlease. 

Mr.  COBB. — I  apologize  to  the  Court — simply 
shows  force  of  a  bad  example;  the  gentleman  led  his 
witnesses  all  the  way  through. 

The  COURT. — Bad  example  ought  to  be  avoided, 
not  followed. 

Mr.  COBB. — I  will  try  and  avoid  it. 

Q.  You  state  that  some  of  your  passengers  land 
at  this  one  float  and  then  the  other?         A.  Yes,  sir. 

Q.  How  is  it  with  reference  to  those  desiring  to 
use  the  ferry — 

A.  Lots  of  people  rather  take  that  float  because 
it  is  nearer  to  their  homes,  especially  the  Indians, — 
live  down  that  way,  don't  want  to  go  through  town, 
rather  go  down  to  that  float  and  catch  the  ferry  there, 
else  they  have  to  go  through  town,  it  is  nearer,  con- 
venient for  them,  that  is  why  w^e  put  them  off  and 
take  them  on  there. 

Q.  Now,  I  want  you  to  state  in  a  general  way  so 
the  [77]  Court  will  understand  it,  what  has  been 
the  increase  in  the  ferry  business  for  the  last  two  or 
three  years  over  what  it  was  before? 

A.  Why,  it  has  heen  more  than  doubled  itself  I 
suppose. 

Q.  When  has  been  the  greatest  increase? 

A.  The  last  two  years. 

Mr.  IRVING.— What  is  that? 

A.  Last  two  years,  tw^o  or  three  years. 

Q.  What?    The  increase  of  the  ferry  service? 

Q.   (By  Mr.  COBB.)     That  increase  going  on  still 
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all  the  time  apparently  1' 

A.  Yes,  sir,  of  course  there  is  more  at  summer  time 
than  in  the  winter. 

Q.  But  the  general  business  is  growing  all  the 
time? 

A.  Growing  all  the  time,  yes,  sir. 

Mr.  COBB. — And  you  say  it  has  more  than 
doubled  in  the  last  year. 

That  is  all. 

Cross-examination  by  Mr.  IRVING. 

Q.  How  long  have  you  been  in  the  ferry  business? 

A.  Since  May,  1910,  sir.     About  five  years. 

Q.  In  the  employ  of  the  ferry  company  ? 

A.  In  the  employ  of  the  ferry  company.     Yes,  sir. 

Q.  And  you  say  during  that  time  that  the  ferry 
business  has  been  on  the  increase? 

A.  No,  not  at  that  time,  only  the  last  three  years. 

Q.  During  the  last  three  years? 

A.  Yes,  sir,  I  have  been  on  a  boat  when  we  carried 
across  three  people,  made  seventy-five  cents  the 
whole  day,  and  there  is  lots  of  time —     [78] 

Q.  Who  owned  that  boat? 

A.  On  the  "Lone  Fisherman" — the  Juneau  Ferry 
Company. 

Q.  You  were  working  for  them,  were  you,  then  ? 

A.  Yes,  sir. 

Q.  Hasn't  the  business  increased  since  the  in- 
dependent ferry  went  in  and  the  decrease  in  ferry — 

A.  I  don't  think — 

Q.  Hasn't  it  decreased?        A.  No,  sir. 

Q.  You  mean  to  tell  the  Court  that  you  are  carry- 
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ing  as  many  passengers'? 

A.  We  didn't  rmi  the  "Teddy"  at  the  time. 

Q.  Didn't  run  the  "Teddy."  Now,  why  did  you 
start  the  ' '  Teddy, ' '  if  you  know  ? 

A.  Two  months  ago. 

Q.  What  for? 

A.  Why  to  take  the  increase. 

Q.  To  buck  the  Island  Ferry  Company? 

A.  No,  sir,  to  be  more  convenient  for  peope  to  get 
off  and  on  on  their  wharf. 

Q.  On  and  off'  another  wharf?        A.  Yes,  sir. 

Q.  More  particularly  for  the  Indians? 

A.  Yes,  sir,  and  for  other  people,  too. 

Q.  Wait  a  minute,  now.  You  say  it  w^as  more  con- 
venient for  the  Indians  ?         A.  Yes,  sir. 

Q.  Haven't  those  Indians  always  lived  there — 

A.  Yes,  sir. 

Q.  — that  you  know;  then  why  was  it  if  it  was 
more  convenient  that  the  Juneau  Ferry  and  Navi- 
gation Company  didn't  run  their  boats  to  this  float 
prior  to  the  time  of  the  Island  Ferry  Company,  for 
the  accommodation  of  the  Indians  that  live  down  on 
the  beach — why  is  that? 

A.  Because  they  had  their  own  float  and  the  ferry 
company  dock,  and  another  thing,  they  couldn't 
land  very  well  with     [79]     the  other  boat. 

Q.  Big  boat,  and  at  that  time  they  didn't  run  the 
"Teddy"?        A.  Sometimes  we  did. 

Q.  You  know  now,  as  a  general  thing  they  didn't 
run  the  "Teddy"?        A.  No. 

Q.  When  the  "Gent"  and  "Rex"  starting  to  run 
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they  put  the  "Teddy"  on?        A.  Two  months  ago. 

Q.  Did  you  up  to  prior  to  two  months  ago  make 
a  landing  at  this  north  float,  as  a  general  thing,  and 
were  you  scheduled  I 

A.  No,  not  as  a  general  thing. 

Q.  Specific  times  you  have  gone?        A.  Yes,  sir. 

Q.  Did  you  ever  refuse  to  land  passengers  at  this 
float,  stating  that  the  float  of  the  Juneau  Ferry  and 
Navigation  Company  w^as  the  float  you  v/ere  to  land 
at? 

A.  When  the  float  was  under  repairs  we  used  to 
land  on  the  city  float. 

Q.  Now,  wait  a  minute — that  isn't — 

Mr.  COBB. — Don't  understand  the  question. 

Q.  (By  Mr.  IRVING.) — ^Did  you  at  any  time  re- 
fuse to  land  anybody  at  the  city  float  and  state  you 
were  to  land  them  at  the  float  of  the  Juneau  Ferry 
and  Navigation  Company  float,  that  was  the  float 
you  were  supposed  to  land  at  under  your  orders? 

A.  No,  sir,  we  never  refused,  but  nobody  ever// 
asked  for  it  because  our  ferry  float  was  right  there. 

Q.  Now,  at  the  times  when  your  float  was  not  un- 
der repair  why  did  you  land  people  at  the  city  float 
on  the  north  side? 

A.  Because  I  suppose  the  compam^  thought  it  w^as 
right  for  them  to  land  there. 

Q.  Because  3^ou  were  under  orders  to  you  to  land 
there?     [80] 

A.  I  was  under  orders,  I  was  running  the  boat. 

Q.  But  up  to  the  time  the  Island  Ferry  Company 
started  you  were  not  under  orders,  isn't  that  so? 
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A.  Yes,  sir. 

Q.  What  is  the  physical  condition  of  the  float  on 
the  north  side  of  the  city  dock  as  regards  repair  and 
being  kept  up,  as  against  the  condition  of  the  float 
owned  in  fee  and  operated  by  the  Juneau  Ferry  and 
Navigation  Company :  which  is  the  better  float  ? 

A.  The  Juneau  Ferr}^  and  Navigation  Company 
has  better  float. 

Q.  Which  is  the  larger?        A.  Wh.y  the  Juneau. 

Q.  How  much  free-board  has  the  Juneau  got  '^ 

A.  About  a  foot  and  a  half,  two  feet. 

Q.  How  much  at  north  end  dock? 

A.  Eight  inches. 

Q.  You  mean  to  tell  me  that  the  Island  float  has 
got  eight  inches  or  free-board  *? 

A.  About  eight  inches  or  ten  inches,  something- 
like  that,  I  didn't  measure  that. 

Q.  Isn't  it  a  fact  that  some  of  it  hasn't  any  free- 
board at  all? 

A.  If  it  is  blowing  at  certain  stages  the  water 
washes  over  it. 

Q.  Listen.  At  a  dead  absolute  calm  isn't  it  a  fact 
that  some  it  hasn't  any  free-board  at  all? 

A.  That  side  towards  the  city,  and  no  boats,  no 
ferry  land  there. 

Q.  Now  listen,  I  ask  you  an  absoulte  simple  ques- 
tion: isn't  it  a  fact  at  a  dead  calm  that  there  is  some 
of  the  float  at  the  north  side  of  the  city  dock-free- 
board?       A.  I  answered  that  question. 

Q.  What  did  you  say  ? 

A.  The  upper  part,  won't  wash  over  when  calm, 
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but  at  the  end  of  the  float  towards  the  city  it  is  right 

eveil  with —    [81] 

Q.  Right  even  with  the  water?        A.  Yes,  sir. 

Q.  Now  is  the  outer  end,  leading  towards  the  man 
city  dock  ?        A.  The  outer  end. 

Q.  Yes?        A.  That  is  the  end. 

Q.  That  ivS  the  end  you  mean ;  I  thought  you  meant 
towards  the  town.  Now,  in  rough  weather  it  is  im- 
possible to  land  at  that  float  at  all,  in  northerly  gale  ? 

A.  I  landed  there,  sir. 

Q.  But  the  float  was  w^ashed,  wasn't  it? 

A.  People  could  get  off,  could  get  off  and  get  on. 

Q.  Did  you  consider  it  safe  ? 
A.  Why,  I  think  so,  sometimes. 

Q.  As  a  man  running  these  boats  do  you  think  it 
is  safe  to  land  passengers  ? 

A.  Not  in  a  real  extreme  bad  weather  it  isn't  safe. 

Q.  The  slogan  of  the  Juneau  Ferry  and  Navigation 
Company  is  "Safety  first"?        A.  Yes,  sir. 

Q.  And  still  you  landed  these  passengers  at  this 
float  when  you  knew  it  wasn  't  safe  ? 

A.  We  didn't  land  when  it  wasn't  safe. 

Q.  When  it  wasn't  safe?        A.  No,  sir. 

Q.  That  was  up  to  your  judgment,  wasn't  it? 

A.  No,  sir. 

Q.  Have  you  ever  landed  passengers  when  they  got 
their  feet  wet  ? 

A.  We  never  landed  there  when  they  got  their  feet 
wet. 

Q.  Never  landed  there  when  they  got  their  feet 
wet  ?     Then  the  float  wasn 't  washed  ? 
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A.  I  told  you  the  end  towards  the— is  washed  but 
the  other  is  about  eight  or  ten  inches  above  water. 

Q.  Have  you  ever  seen  it  when  it  was  all  washed? 

A.  I  have  saw  it.     [82] 

Q.  Have  you  ever  landed  there  on  those  occasions  ? 

A.  No,  sir. 

Q.  Did  you  then  run  around  to  the  south  side  and 
land  them  ? 

A.  We  did,  so  did  the  Island  Company. 

Q.  I  will  admit  that  we  did  go  to  the  south  float, 
but  I  am  talking — did  you  run  around  to  the  south 
float  and  land  them,  on  the  "Teddy"? 

A.  Yes,  sir. 

Q.  Could  you  have  landed  on  your  own  float? 

A.  Why,  sometimes. 

Q.  Why  didn't  you  land  them  there  rather  than  to 
go  around  there — or  the  ''Teddy"  is  too  small? 

A.  Liable  to  break  up. 

Q.  Then  it  is  more  convenient  to  land  at  the  float 
on  the  south  side  than  it  is  on  your  own  after  you  go 
as  far  as  this  north  float  next  to  the  city  dock  ? 

A.  Certain  winds,  strong  winds,  it  would  be.  We 
landed  that  way. 

Q.  Were  you  operating  as  an  agent  of  the  Juneau 
Ferry  and  Navigation  Company  prior  to  the  time 
of  the  "Gent"  going  into  business?        A.  Yes,  sir. 

Q.  What  was  the  fare  between  Douglas  and  Ju- 
neau?       A.  Twenty-five  cents. 

Q.  Do  you  remember  when  that  fare  was  lowered  ? 

A.  Yes,  sir. 

Q.  When  was  that,  about  ? 
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Q.  When  the  "Rex"  started  in  to  run. 

Q.  Who  lowered  the  far,  the  ' '  Rex ' '  or  the  Juneau 
Ferry  and  Navigation  Company  1 

A.  The  "Rex"  I  suppose. 

Q.  The  "Rex"  did?        A.  Yes. 

Q.  You  know  that  to  be  a  fact,  don 't  you  ? 

A.  Yes,  sir. 

Q.  Oh,  pardon  me,  here  is  just  one  more ;  was  there 
any  notice  [83]  ever  served  on  you  by  the  city  of 
Douglas,  by  its  marshal,  for  you  to  stop  landing  at 
that  float  ?    A.  Yes,  sir. 

Q.  Signed  by  Mr.  Shafer? 

A.  Signed  by  Mr.  Shafer. 

Q.  Do  you  remember  about  the  time  when  that 
was? 

A.  About  the  first  of  November,  somewhere 
around  there  I  guess. 

Mr.  IRVING.— That  is  aU. 

Mr.  COBB.— That  is  all. 

Defendant  rests. 

Mr.  IRVING.— I  don't  see  any  reason  for  rebut- 
ting.    [84] 

[Order  Allowing  Bill  of  Exceptions,  etc.] 
And  the  above  and  foregoing  oral  testimony,  to- 
gether with  the  verified  complaint  of  the  plaintiffs 
and  the  answer  to  the  rule  to  show  cause,  was  all  the 
testimony  and  evidence  before  the  Court  on  the  hear- 
ing and  trial  of  said  motion. 

And  because  the  above  and  foregoing  matters  do 
not  appear  of  record,  I,  Robert  W.  Jennings,  the 
Judge  before  whom  said  motion  was  heard,  do  hereby 
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certify  and  allow  the  above  and  foregoing  bill  of  ex- 
ceptions and  order  the  same  made  a  part  of  the  record 
herein. 

Done  in  open  court  tliis  21st  day  of  December  1915. 
ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  21,  1915.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [85] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau 

No.  1392-A. 

C.  P.  MORGAN,  R.  B.  COCHRAN  and  H.  JOHAN- 

SON,  Copartners,  Doing  Business  Under  the 
Name  and  Style  of  the  ISLAND  FERRY 
COMPANY, 

Plaintiffs, 
vs. 

JUNEAU  FERRY  &  NAVIGATION  COMPANY, 
a  Corporation, 

Defendants. 

Assignment  of  Errors. 
Now  comes  the  Juneau  Ferry  &  Navigation  Com- 
pany, a  corporation,  appellant,  and  assigns  the  fol- 
lowing errors  committed  by  the  Court  on  the  trial  and 
the  rendition  of  the  order  granting  a  temporary  in- 
junction against  the  appellant  in  the  above-entitled 
and  numbered  cause,  upon  which  it  will  rely  in  the 
Appellate  Court : 
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I. 

The  Court  erred  in  granting  the  temporary  in- 
junction prayed  for  for  the  reason  that  the  evidence 
conclusively  showed  that  the  float  or  dock  mentioned 
in  the  complaint  and  restraining  order  was  a  public 
dock,  acquired  by  the  city  of  Douglas  for  public  pur- 
poses, that  the  same  had  been  used  for  public  pur- 
poses for  several  years  past  and  that  the  Common 
Council  of  the  city  of  Douglas  was  without  power  to 
grant  and  convey  an  exclusive  lease  thereof  to  the 
plaintiffs. 

II. 

The  evidence  conclusively  showed  that  the  plain- 
tiffs and  appellees  had  no  lease  to  the  float  and  dock 
mentioned  in  the  complaint  and  were  not  entitled 
[86]     to  the  exclusive  use  thereof. 

And  for  said  errors  the  appellant  prays  that  the 
said  order  granting  the  said  temporary  injunction  be 
reversed  and  he  cause  remanded  for  such  other  and 
further  proceedings  as  the  said  Appellate  Court  may 

deem  proper. 

J.  H.  COBB, 
Attorney  for  Juneau  Ferry  &  Navigation  Company, 
Appellant. 
Filed  in  the  District,  District  of  Alaska,  First 
Division,  Dec.  17, 1915.     J.  W.  Bell,  Clerk.     By  L.  K 
Spray,  Deputy.     [87] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1392-A. 

C.  P.  MORGAN,  R.  B.  COCHRAN  and  H.  JOHAN- 

SON,  Copartners,  Doing  Business  Under  the 
Name  and  Style  of  the  ISLAND  FERRY 
COMPANY, 
r  Plaintiffs, 

vs. 

JUNEAU  FERRY  &  NAVIGATION  COMPANY, 

a  Corporation, 

Defendants. 

Petition  for  Allowance  of  Appeal. 
The  Juneau  Ferry  &  Navigation  Company  deeming 
itself  aggrieved  by  the  order  of  the  Court  granting 
an  injunction  pending  the  trial  of  this  suit,  made  on 
the  14th  day  of  December,  19T5,  hereby  petitions  the 
Court  for  the  allowance  of  an  appeal  from  said  order 
to  the  Honorable  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

J.  H.  COBB, 
Attorney  for  Defendant. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Dec.  18,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [88] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  13192-A. 

C.  P.  MORGAN,  R.  B.  COCHRAN  and  H.  JOHAN- 

SON,  Copartners,  Doing  Business  Under  the 
Name  and  Style  of  the  ISLAND  FERRY 
COMPANY, 

Plaintiffs, 
vs. 

JUNEAU  FERRY  &  NAVIGATION  COMPANY, 

a  Corporation, 

Defendants. 

Order  Allowing  Appeal. 
Upon  the  petition  of  the  Juneau  Ferry  &  Naviga- 
tion Company, 

IT  IS  ORDERED  that  an  appeal  from  the  order 
or  the  Court  granting  a  temporary  injunction  herein, 
made  on  the  14th  day  of  December,  1915,  be  and  the 
same  is  hereby  allowed,  to  the  Honorable  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Dated  this  18th  day  of  December,  1915. 

ROBERT  W.  JENNINGS, 

Judge. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Dec.  18,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [89] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 
No.  1392^A. 
C.  P.  MORGAN,  R.  B.  COCHRAN  and  H.  JOHAN^ 
SON,  Copartners,  Doing  Business  Under  the 
Name  and  Style  of  the  ISLAND   FERRY 
COMPANY, 

Plaintiffs, 

vs. 

JUNEAU  FERRY  &  NAVIGATION  COMPANY, 
a  Corporation, 

Defendants. 

Citation  on  Appeal. 

United  States  of  America, — ss. 
The  President  of  the  United  States  to  C.  P.  Morgan, 
R.  B.  Cochran  and  H.  Johansen,  copartners,  do- 
ing business  under  the  name  and  style  of  the 
Island  Ferry  Company,  and  to  Messrs.  Irving 
and  Milwee,  their  attorneys.  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  to  be  liolden  in  the  city  of  San 
Franicsco,  State  of  California,  within  thirty  days 
from  the  date  of  this  writ,  pursuant  to  an  appeal 
filed  in  the  clerk's  office  of  the  District  Court  for 
Alaska,  Division  Number  One,  in  a  case  wherein  the 
Juneau  Ferry  &  Navigation  Company  is  appellant 
and  you  are  appellees,  then  and  there  to  show  cause, 
if  any  there  be,  why  the  order  in  said  appeal  men- 
tioned should  not  be  corrected  and  speedy  justice 
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done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  DOUGLAS  WHITE, 
Chief  Justice  of  the  United  States  this  the  18th  day 
of  December,  1016. 

ROBERT  W.  JENNINGS, 

Judge. 
Attest :  J.  W.  BELL, 

Clerk.     [90] 
Service  of  the  above  and  foregoing  Citation  ad- 
mitted this  the  18  day  of  December,  1915. 

OEORGE  IRVING, 
Attorney  for  Appellees. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Dec.  18,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [91] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1392-A. 

O.  P.  MORGAN  et  al., 

Plaintiffs, 

vs. 

JUNEAU  FERRY  &  NAVIGATION  COMPANY, 

a  Corporation, 

Defendant. 

Praecipe  for  Transcript  of  Record. 
The  clerk  will  please  make  up  a  transcript  of  the 
record  in  the  above-entitled  and  numbered  cause  and 
include  therein  the  following  papers,  to  wit : 
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1.  Complaint. 

2.  Rule  to  Show  Cause. 

3.  Answer  to  Rule  to  Show  Cause. 

4.  Order  Granting  Temporary  Injunction. 

5.  Bill  of  Exceptions. 

6.  Assignments  of  Error. 

7.  Petition  for  Appeal. 

8.  Order  Allowing  Appeal. 

9.  Citation. 

10.     This  Praecipe. 

This  transcript  to  be  made  up  in  accordance  with 
the  rules  for  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  and  the  rules  of  this 
Court. 

J.  H.  COBB, 
Attorney  for  Juneau  Ferry  &  Navigation  Company. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division,  Dec.  22,  1915.  J.  W.  Bell,  Clerk. 
By  L.  E.  Spray,  Deputy.     [92] 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

Case  No.  1392^A. 

C.  P.  MORGAN  and  R.  B.  COCHRAN  and  H. 
JOHANSEN,  Copartners,  Doing  Business 
Under  the  Name  and  Style  of  the  ISLAND 
FERRY  COMPANY, 

Plaintiffs, 
vs. 

JUNEAU  FERRY  and  NAVIGATION  COM- 
PANY, a  Corporation, 

Defendant. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

I,  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 
District  of  Alaska,  Division  Number  One,  hereby  cer- 
tify that  the  foregoing  and  hereto  annexed  92  pages 
of  typewritten  matter,  numbered  from  1  to  92  both 
inclusive,  constitute  a  full,  true  and  correct  copy  of 
the  record,  and  the  whole  thereof,  as  per  the  praecipe 
of  the  plaintiff  in  error,  on  file  herein  and  made  a 
part  hereof,  in  the  cause  wherein  the  Juneau  Ferry 
and  Navigation  Company,  a  corporation,  is  plaintiff 
in  error,  and  C.  P.  Morgan  and  R.  B.  Cochran  and 
H.  Johansen,  copartners,  doing  buisness  under  the 
name  and  style  of  the  Island  Ferry  Company,  are 
defendants  in  error.  No.  1392-A,  as  the  same  appears 
of  record  and  on  file  in  my  office,  and  that  the  said 


104     Juneau  Ferry  and  Navigation  Company 

record  is  by  virtue  of  the  Appeal  and  Citation  issued 
in  this  cause  and  the  return  thereof  in  accordance 
therewith. 

I  do  further  certify  that  this  transcript  was  pre- 
pared by  me  in  my  office,  and  the  cost  of  preparation, 
examination,  and  certificate,  amounting  to  $39.75  has 
been  paid  to  me  by  counsel  for  plaintiff  in  error. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  the  seal  of  the  above-entitled  court  this  23d  day 
of  December,  1915. 

[Seal]  J.  W.  BELL, 

Clerk  of  the  District  Court  for  the  District  of  Alaska, 
First  Division. 


[Endosed]:  No.  2732.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Juneau 
Ferry  and  Navigation  Company,  a  Corporation,  Ap- 
pellant, vs.  C.  P.  Morgan,  R.  B.  Cochran  and  H. 
Johansen,  Copartners  Doing  Business  Under  the 
Name  and  Style  of  the  Island  Ferry  Company,  Ap- 
pellees. Transcript  of  Record.  Upon  Appeal  from 
the  United  States  District  Court  for  the  District  of 
Alaska,  Division  No.  1. 
Filed  January  7,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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STATEMENT  OF  THE  CASE. 

C.  P.  Morgan,  R.  B.  Cochran  and  H.  Johanson, 
Co-partners,  doing  business  as  the  Island  Ferry  Com- 
pany, filed  their  Bill  against  the  Juneau  Ferry  & 
Navigation  Company,  a  Corporation,  alleging  in 
substance  as  follows : — 

That  on  November  1st,  1915,  the  Common  Coun- 
cil of  the  Town  of  Douglas  made  and  executed  a  good 
and  sufficient  lease,  (a  copy  of  which  was  attached 
to  the  Bill  as  Exhibit  A.)  to  the  plaintiffs,  v/hereby 
the  said  Common  Council  leased  to  the  plaintiffs  a 
certain  float  and  premises,  and  that  the  plaintiffs, 
by  virtue  of  said  lease,  took  quiet,  undisturbed  and 
peaceable  possession  of  said  leased  property  from 
the  6th  day  of  November,  1915,  up  to  the  13th  day 
of  November,  1915. 

That  on  the  13th  day  of  November,  1915,  the 
defendant,  wholly  disregarded  the  rights  of  the  said 
plaintiffs  under  said  lease,  and  after  notice  from  the 
plaintiffs  both  oral  and  written,  and  after  notice 
in  writing  served  upon  the  defendant  to  the  town  of 
Douglas,  a  copy  of  which  notice  is  attached  to  the 
Bill  and  marked  Exhibit  B.,  the  defendant  wrong- 
fully, wilfully  and  maliciously,  and  in  total  disre- 
gard of  plaintiffs'  rights  therein,  entered  upon  said 
float  and  premises  by  landing  their  ferry  therein, 
for  the  purpose  of  discharging  freight  and  passen- 
gers and  loading  freight  and  passengers,  to  the  ex- 


elusion  of  plaintiffs,  and  to  their  damage  as  herein- 
after alleged; 

And  it  was  further  alleged  that  the  defendant 
owned  and  operated,  and  does  own  and  operate,  a 
ferry  or  ferries  between  the  towns  of  Juneau  and 
Douglas,  Alaska,  for  a  number  of  years  past,  and 
that  it  also  owns  and  controls  a  good  and  sufficient 
float  and  landing  at  the  town  of  Douglas,  Alaska, 
and  that  it  has  at  all  times  exclusively  used  its  own 
float  for  landing  its  boats  for  ferry  purposes,  and 
that  the  defendant's  float  and  landing  is  better  lo- 
cated and  of  superior  construction  to  the  float  and 
landing  owned,  used  and  controlled  by  the  plain- 
tiffs; 

And  it  was  further  alleged  that  the  landing 
and  trespass  upon  the  float  and  premises  owned  and 
controlled  by  the  plaintiffs  by  the  defendant  was  for 
the  purpose  of  depriving  the  plaintiffs  of  their  rights 
and  injuring  them,  and  that  it  was  damaging  them 
approximately  Fifteen  ($15.00)  dollars  per  day, 
and  that  unless  the  defendant  was  enjoined  from 
continuing  said  acts,  plaintiffs  would  be  further 
damaged  in  the  sum  of  upwards  of  Thirty-Five 
($35.00)  dollars  per  day; 

Plaintiffs  further  allege  they  had  no  clear, 
speedy  or  adequate  remedy  at  law,  and  pray  that  the 
defendant  be  enjoined  from  landing  at,  occupying  or 
trespassing  upon  said  float  and  premises,  or  in  any 
manner  interfering  with  the  plaintiffs  exclusive  pos- 
session of  the  said  float  and  premises,  and  for  such 


further  relief  as  to  the  Court  shall  seem  just  and 
equitable  in  the  premises  and  also  pray  for  a  tem- 
porary Restraining  Order  pending  the  hearing. 

(Record  pp.  1-11) 

The  lease  attached  to  the  Bill  as  Exhibit  A.  was 
a  lease  in  ordinary  form,  for  a  period  of  one  year, 
to  "that  certain  float  and  landing  adjoining  the  City 
Dock  on  the  North  side  of  the  same,  together  with  all 
piling  and  structures  incident  and  appertaining  to 
the  same  and  necessary  for  the  maintenance  of  said 
float,  and  also  the  gangway  and  necessary  approach- 
es to  said  float,  with  the  right  of  ingress  and  egress 
to  and  from  said  float  by  land  and  water."  It  was 
executed  by  the  City  of  Douglas,  a  Municipal  Cor- 
poration, by  Peter  Johnson,  President  of  Common 
Council  and  ex-officio  Mayor,  and  purported  to  be 
in  consideration  of  the  payment  of  Twenty-five 
($25.00)  dollars  per  month. 

(Record  pp.  5-7) 

Upon  the  verified  Bill,  the  Court  made  and  en- 
tered an  Order,  November  15th,  1915,  commanding 
the  defendant  to  show  cause  why  an  Injunction 
pendente  lite  should  riot  be  issued  as  prayed  for  in 
the  Complaint,  and  in  the  meantime  the  defendant 
was  restrained  from  landing  its  ferry  boats  at  the 
float.    The  Order  was 

(Record  pp.  12-13.) 
made  returnable  November  22hd,  1915.     The  de- 
fendant appeared,  and  filed  an  Answer  to  said  Rule 
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to  show  cause,  wherein  it  alleged  that  the  plaintiffs 
do  not  state  facts  sufficient  to  authorize  the  issue  of 
any  injunction,  temporary  or  otherwise,  in  this :  that 
it  appears  from  said  Complaint,  and  the  Exhibit  at- 
tached thereto,  that  the  Plaintiffs  are  claiming  the 
right  to  the  exclusive  possession  and  use  of  the  float 
mentioned  in  the  Complaint  under  a  pretended  lease 
from  the  City  of  Douglas,  Alaska,  which  said  lease 
purports  to  be  executed  by  Peter  Johnson,  President 
of  the  Common  Council  and  ex-officio  Mayor  of  the 
City  of  Douglas,  while  the  said  Peter  Johnson  as  a 
matter  of  law,  had  no  authority  to  execute  said  lease, 
and  there  are  no  facts  alleged  showing  any  such  au- 
thority to  have  been  given  him ;  and  that  the  City  of 
Douglas,  or  its  Common  Council,  had  no  legal  au- 
thority to  execute  the  pretended  lease  to  the  said 
dock  alleged  in  the  said  Complaint  or  any  lease  to 
said  dock  or  float  owned  by  said  Municipality,  to  the 
exclusion  of  others  desiring  similar  accomodation 
thereat. 

(Record  pp.  15-17.) 
And  it  was  further  alleged  that  the  defendant 
was  engaged  in  the  business  of  operating  a  ferry  be- 
tween the  towns  of  Juneau,  Douglas,  Treadwell  and 
Thane,  all  on  Gastineau  Channel,  a  navigable  arm  of 
the  Pacific  Ocean,  and  has  been  so  engaged  for  more 
than  twenty  years  last  past;  and  it  has  invested  in 
its  vessels  and  other  appurtenances  in  connection 
with  said  business,  a  sum  of  upwards  of  Fifty  thous- 
and (50,000.00)  dollars;  that  the  float  referred  to  in 
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the  complaint  is  a  part  of  the  public  dock  on  the  nav- 
igable waters  of  Gastineau  Channel,  constructed  by 
the  Municipality  of  Douglas  City,  Alaska,  some  years 
ago,  under  the  authority  contained  in  the  Alaska 
Civil  Code,  authorizing  municipalities  to  provide  for 
the  construction  and  maintenance  of  streets,  alleys, 
sewers  and  wharves;  that  said  authority,  as  the  de- 
fendant is  advised,  and  therefore  alleges,  only  per- 
mits the  construction  and  maintenance  of  such  whar- 
ves for  the  use  of  the  general  public  desiring  ac- 
commodation thereat,  and  does  not  authorize  the 
granting  of  a  special  or  exclusive  privilege  to  any 
person  or  corporation;  that  a  part  of  the  public 
served  by  the  defendant  finds  that  it  is  more  con- 
venient to  land  at  said  float  than  elsev/here,  and  the 
defendant  is  and  has  ever  been  ready  and  willing  to 
pay  all  reasonable  charges  to  the  City  of  Douglas, 
when  it  shall  have  established  a  regular  charge  for 
the  use  of  said  float,  as  one  of  its  landing  places  for 
the  accommodation  of  the  general  public. 

That  the  defendant  further  alleges  that  it  was 
the  purpose  and  intention  of  the  Common  Council 
of  the  City  of  Douglas  and  of  the  plaintiffs,  in  exe- 
cuting said  pretended  lease,  to  give  to  the  plaintiffs 
a  special  privilege  and  advantage  for  the  operation 
of  their  said  ferry  boat,  to  the  detriment  of  the  gen- 
eral public  seeking  transportation  to  and  from  said 
town,  and  especially  to  the  detriment  of  the  business 
of  the  defendant. 

And  the  defendant  further  alleges  that  if  the 
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injunction  prayed  for  was  granted,  it  would  result 
in  giving  to  the  plaintiffs  a  special  and  exclusive 
privilege  for  the  use  of  public  property  and  part  of 
the  public  highways  of  the  said  City  of  Douglas,  and 
a  part  of  the  public  highway  leading  from  said  City 
to  the  Outside  world,  and  would  result  in  a  great 
and  continuing  damage  to  the  business  of  the  de- 
fendant. 

(Record  pp.  15-17) 

The  Cause  came  on  to  be  heard  upon  the  Bill, 
the  Rule  to  Show  Cause  and  the  Answer  thereto, 
and  thereupon  oral  evidence  for  both  sides  was  in- 
troduced, all  of  which  is  found  in  the  Record 

(Record  pp.  21-95) 
and  in  substance  establishing  the  following  state  of 
fact,  stated  chronologically,  rather  than  an  attempt 
to  follow  the  order  of  the  testimony  itself,  because, 
while  the  testimony  covers  some  75  printed  pages  of 
the  Record,  the  ultimate  facts  are  comparatively 
brief. 

The  Juneau  Ferry  &  Navigation  Company  had 
been  operating  a  ferry  between  Juneau,  Douglas, 
Treadwell  and  Thane  (formerly  Sheep  Creek),  all 
on  Gastineau  Channel,  for  many  years  past.  Prior 
to  the  year  1909,  the  Ferry  Company  owned  the  only 
dock  and  float  or  ferry  landing  at  Douglas,  and  it 
not  only  was  engaged  in  the  ferry  business,  but  also 
in  the  wharfage  business,  maintaining  a  wharf  for 
ocean-going  vessels.  In  the  year  1909,  the  City  of 
Douglas  began  the  construction  of  a  City  Dock,  for 
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the  purpose,  as  stated  by  Mr.  O'Connor,  the  then 
Mayor  of  the  town,  ''to  break  the  monopoly  that  ex- 
isted by  the  Juneau  Ferry  &  Transportation  Com- 
pany." 

(Record  p.  22.) 

At  that  time,  a  float  was  built  on  the  North 
side  of  the  main  dock,  which  float  was  afterwards 
removed  to  the  South  side,  and  its  dimensions  in- 
creased, for  the  purpose  of  being  used  by  the  fleet 
of  small  boats  as  a  place  to  tie  up  at,  the  South  side 
of  the  dock  being  much  the  most  sheltered,  but  be- 
ing, on  the  whole,  too  shallow,  and  otherwise  incom- 
venient  for  ferry  purposes. 

About  1911,  the  float  in  controversy  was  given 
to  the  Town  by  a  Mr.  Murray,  and  the  Town,  at  its 
own  expense,  had  it  put  in  on  the  North  side,  and 
this  was  done  by  the  City  for  the  purpose  of  offer- 
ing inducements  for  an  opposition  ferry  to  land. 

(Record  p.  33.) 

The  float  was  used  generally  by  the  public  from 
the  time  it  was  put  in  until  November  1st,  1915. 
But  the  inducements  offered  were  not  sufficient,  ap- 
parently, to  cause  any  independent  ferry  to  start  in 
opposition  to  the  business  of  the  defendant  until  the 
Summer  of  the  year  1915.  Within  the  last  two  or 
three  years,  however,  there  was  a  general  increase 
in  the  travel  between  Douglas  Island  ports  on  the 
small  boats  and  ferries,  such  travel  considerably 
more  than  doubling.     (Record  p.  78-79.)     So  in  the 
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summer  of  1915,  a  ferry  was  started  by  the  gas  boat 
"Rex." 

(Record  p.  60.) 

Prior  to  the  time  that  the  '*Rex/'  the  predeces- 
sors of  the  Island  Ferry  Company,  the  plaintiffs,  be- 
gan operations,  the  fare  between  Douglas  and  Ju- 
neau was  Twenty-five  cents  (25c),  and  thereafter 
it  was  reduced  to  Fifteen  cents  (15c). 

(Record  p.  57.) 

About  the  3rd  of  October,  1915,  the  Juneau 
Ferry  &  Navigation  Company  began  landing  the 
'Teddy,"  one  of  their  vessels,  at  both  their  own  dock 
and  the  City  float  or  dock,  at  which  time  the  said 
dock  or  float  of  the  City  was  being  used  by  the  pub- 
lic generally,  that  is,  by  all  the  small  boats  desiring 
its  use  operating  on  the  Channel.  The  reason  for 
this  action  on  the  part  of  the  Ferry  Company  was 
that  many  of  its  patrons,  especially  the  Indians, 
found  it  more  convenient  to  use  the  City  Dock  in 
taking  or  leaving  the  Ferry  than  the  float  of  the  Ju- 
neau Ferry  &  Navigation  Company,  and,  in  order 
to  serve  this  business,  the  landings  were  made  at 
both  docks.  (Record  pp.  87-88.) 

On  November  1st,  1915,  the  following  proceed- 
ings were  had  in  the  City  Council  of  Douglas  City, 
as  shown  by  the  minutes,  to-wit,  "Motion  made  and 
seconded,  that  the  North  float,  Douglas  City  wharf, 
be  leased  to  the  Island  Ferry  Company  for  one  year 
at  a  rental  of  Twenty-five  Dollars  per  month,  pay- 
able in  advance.    Motion  carried."      (Record  p.  52.) 
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No  authority  was  shown  from  the  City  Council 
authorizing  Peter  Johnson  to  sign  the  corporate 
name  of  the  Town  to  the  lease  or  to  execute  it,  but  it 
appears  that  the  Mayor  did  sign  the  lease,  a  copy  of 
which  was  attached  to  the  Complaint,  on  the  13th 
day  of  November,  1915,  and  two  days  thereafter  this 
suit  was  brought.  There  was  no  proof  whatever 
that  there  was  any  interference  by  any  of  the  de- 
fendant's boats  with  any  boats  or  business  of  the 
plaintiffs,  except  that  on  one  occasion  there  was  a 
slight  difficulty  in  getting  in  and  out,  due  principal- 
ly to  a  strong  tide.  (Record  p.  58.) 

The  Court  granted  the  Temporary  Injunction 
prayed  for.  (Record  pp.  18-19.) 

The  defendant  assigned  Errors,  and  appealed 
from  said  Order.    Errors  assigned  are  two. 

(Record  p.  97.) 

ASSIGNMENT  OF  ERRORS. 
I 

The  Court  erred  in  granting  the  Temporary  In- 
junction prayed  for,  for  the  reason  that  the  evidence 
conclusively  showed  that  the  float  or  dock  mention- 
ed in  the  Complaint  and  Restraining  Order  was  a 
public  dock,  acquired  by  the  City  of  Douglas  for  pub- 
lic purposes  that  the  same  had  been  used  for  public 
purposes  for  several  years  past,  and  that  the  Com- 
mon Council  of  the  City  of  Douglas  was  without 
power  to  grant  and  convey  an  exclusive  lease  there- 
of to  the  plaintiffs. 
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IL 

The  evidence  conclusively  showed  th&t  the  plain- 
tiffs and  appellees  had  no  lease  to  the  float  and  dock 
mentioned  in  the  Complaint,  and  were  not  entitled 
to  the  exclusive  use  thereof. 

ARGUMENT. 
First.  The  first  and  most  important  question 
we  desire  to  present  is,  WHETHER  OR  NOT  A 
CITY  COUNCIL  OF  A  MUNICIPALITY  IN  AL- 
ASKA, HAS  THE  POWER  TO  SELL  OR  LEASE 
A  PUBLIC  FLOAT  OR  DOCK? 

The  powers  given  to  Municipalities  in  Alaska 
are,  among  others,  the  following,  'That  the  said 
Common  Council  shall  have  and  exercise  the  follow- 
ing powers  .....  Fourth,  to  provide  for  the 
location,  construction  and  maintenance  of  the  neces- 
sary streets,  alleys,  crossings,  sidewalks,  sewers  and 
wharves."  (Sec.  627,  Compiled  Laws 

of  Alaska,  p.  318.) 
This  is  all  the  statutory  law  bearing  upon  the  ques- 
tion in  Alaska. 

Now,  it  is  manifest  that  this  power  to  construct 
or  acquire  streets,  wharves,  etc.,  is  to  provide  for 
public  needs,  and  property  so  acquired  becomes  af- 
fected with  a  public  use,  and  is  held  in  trust  for  the 
use  of  the  City,  and  as  such  cannot  be  disposed  of  by 
the  City  Council,  so  long  as  this  use  continues. 

'*A  Municipality  owns  its  avenues,  streets  and 
alleys  in  trust  for  the  general  public,  and  has  no 
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general  or  implied  power  to  convey  them  or  pervert 

them  to  other  use In  some  States  it  has 

been  held  that  a  Municipal  Corporation  holds  its 
public  wharves  as  it  does  its  streets,  and  that  it  has 
no  power  to  sell  or  lease  them  to  private  persons,  in 
the  absence  of  special  statutary  authority.  In  other 
States,  the  contrary  has  been  held,  on  the  ground 
that  the  wharves  are  not  highways,  but  private  prop- 
erty of  the  Municipality." 
28  Cyc.  624. 
The  reason  for  the  contrary  ruling  certainly 
does  not  apply  in  Alaska,  where  as  in  the  case  of 
Douglas  City,  the  only  highway  to  and  from  the 
city  and  the  outside  world  is  necessarily  over  its 
wharves. 

The  two  cases  cited  holding  that  wharves  are 
private  property  of  a  Municipality,  and  as  such  may 
be  sold  are 

Home  V.  People,  26  Mich.  221, 
Thompson  v.  New  York,  11  N.  Y.  115 
The  great  weight  of  authority,  as  well  as  rea- 
son, appears  to  be  the  other  way. 

Mr.  McQuillan,  in  his  valuable  and  exhaustive 
work  on  Municipal  Corporations,-  lays  down  this 
fundamental  rule: 

*'The  legal  conception  early  obtained  that 
the  powers  possessed  by  public  anB  municipal 
officers  *must  be  viewed  as  public  trusts,  not 
conferred  upon  individual  members  for  their 
own  emolument,  but  for  the  benefit  of  the  com- 
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munity  over  which  they  preside.'  Therefore, 
the  principle  is  fundamental  and  of  universal 
application  that  public  powers  conferred  upon 
a  municipal  corporation  and  its  officers  and 
agents  cannot  be  surrendered  or  delegated  to' 
others." 

(McQuillan,  Munc,  Corp.,  Vol  1, 
Sec.  382.) 
And  in  treating    of    municipal    wharves,    the 

learned  author  says: 

"Inasmuch  as  the  supreme,     or    ultimate 
control  over  such  public  places  as  wharves  is 

vested  in  the  legislature  of  the  state,  the  au- 
thority of  a  municipal  corporation  over  them 
is  derivative  and  incapable  of  being  delegated. 
Hence,  a  city  may  not  adopt  by-laws  or  pass 
ordinances  or  enter  into  contracts  which  cede 
away  control  or  embarrass  the  state  in  its  leg- 
islative or  governmental  powers  and  duties. 
Thus  a  city  cannot  lease  its  wharves,  or  farm 
out  its  revenue,  or  empower  any  person  or  cor- 
poration to  fix  the  rates  of  wharfage.  Nor  can 
it  lease  land  which  it  has  condemned  for  wharf 
purposes  for  a  term  of  years,  without  condi- 
tions, to  be  devoted  to  private  uses.  Accordingly, 
it  has  been  properly  held  that  a  grant  of  power 
to .  a  municipality  'to-  provide  for  the  location, 
construction  and  maintenance  of  necessary 
wharfage'  does  not  authorize  an  incorporated 
town  in  Alaska  to  grant  a  franchise  to  individ- 
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uals  to  build  wharves  on  the  public  streets  and 
navigable  waters  abutting  thereon,  and  collect 
tolls  for  their  use. 

The  controlling  principle,  as  stated  and  ex- 
plained elsewhere,  is  that  public  powers  con- 
ferred upon  a  municipal  corporation  and  its  of- 
ficers and  agents  cannot  be  surrendered  or  dele- 
gated to  others.  Nor  is  a  city  vested  with  any 
proprietary  interest  in  wharves  by  reason  of 
power  conferred  on  the  mayor  and  common 
council  'to  erect,  repair  and  regulate  public 
wharves  and  docks  and  to  regulate  the  erection 
and  repair  of  private  wharves  and  to  fix  the 
rates  of  wharfage  thereat.'  " 

(Supra,  Section  400.) 
Among  the  cases  cited  in  the  text  of  the  learned 
author  is  that  of  Conradt  vs.  Miller,  2  Alaska,  433. 
In  that  case  the  town  of  Chena  had  attempted  to 
lease  a  part  of  its  water  front  on  the  Tanana  River 
for  the  purpose  of  enabling  the  lessee  to  construct  a 
public  wharf  thereon,  to  be  operated  by  said  lessee. 
The  Court  held  that— 

"Incorporated  towns  in  Alaska  have  power 
*to  provide  for  the  location,  construction,  and 
maintenance  of  the  necessary  wharves,  and  to 
provide  for  wharfage.'  Held,  that  this  grant 
did  not  empower  the  town  council  to  grant  a 
franchise  to  individuals  to  build  wharves  on  the 
public  streets  and  navigable  waters  abutting 
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thereon,  and  to  collect  tolls  from  the  public  for 
using  the  same." 

The  case  of  Roberts  v.  City  of  Louisville,  13  L. 
R.  A.  0.  S.,  844,  is  an  instructive  one.  The  suit  was 
for  an  injunction  against  the  passage  of  a  municipal 
ordinance  authorizing  the  transfer  of  a  wharf  owned 
by  the  city  in  trust  for  the  public.  In  that  case  the 
Court  said: 

"The  power  of  a  municipal  corporation  to 
acquire  land  for  the  purpose  of  erecting  wharves 
thereon,  and  to  charge  wharfage,  is  not  a  neces- 
sary incident  of  its  character,  but  must;  like  all 
its  other  powers,  be  derived  directly  from  the 
Legislature;  of  course  to  be  exercised  within  the 
limits  and  upon  conditions  of  the  grant.  Dillon, 
Mun.  Corp.  Sec.  110.    And,  looking  to  the  nature 
and  purpose  of  such  special  grant,  it  must  be 
regarded  as  a  trust,  involving  duties  and  obli- 
gations to  the  public  and  individuals  which  can- 
P    not  be  ignored  or  shifted;  for  the  power  to  ac- 
.  quire  implies  duty  of  the  municipality  through 
its  governing  head,  to  maiata4n  and  preserve 
— wharf- property  for  the  benefit  of  the  public, 
'     without  discrimination  or  unreasonable  charges 
,  ,  for  individual  use.    In  every  instance,  so  far  as 
we  have  observed,  wharf  property  of  the  City 
,    of  Louisville  has  been  acquired  under  Act  of 
the  Legislature,  and  paid  for  by  taxation;  and 
in  no  case  is  there  evidence  of-  legislative  in- 
tention that  it  should  be  held  otherwise  than  in 
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trust  for  use  of  the  public,  and  in  aid  of  trade 
and  commerce.  The  wharf  property  being  so 
held,  the  City  of  Louisville  cannot  transfer  its 
title  or  possession,  nor,  according  to  a  plain  and 
well  settled  principal,  can  the  general  council, 
which  is  by  statute  invested  with  power  of  con- 
trol, and  burdened  with  duty  of  maintaining, 
preserving,  and  operating  the  wharves,  either 
delegate  the  power  or  disable  itself  from  per- 
forming the  duties." 

The  same  doctrine  is  announced  in  Bateman  v. 
Covington,  14  S.  W,  Rep.  361,  Illinois  etc.  Ry.  Co. 
vs.  St.  Louis,  12  Fed.  Case,  7007 ;  Murray  vs.  Alle- 
ghany, 136  Fed.  57. 

Second:  It  is  manifest  that  the  lease  attached 
to  the  complaint  and  relied  upon  by  the  plaintiffs, 
having  been  executed  by  the  mayor  of  the  City,  with- 
out any  specific  authority  so  to  do,  was  absolutely 
void.  The  adoption  of  a  mere  motion  that  a  lease 
be  made  does  not  carry  with  it  authority  to  any  par- 
ticular person  to  execute  the  lease. 

But  we  think  the  first  question  discussed  con- 
clusive of  this  case.  We  respectfully  submit  that 
city  councils  in  Alaska  are  without  the  power  of  leas- 
ing the  public  wharves  of  the  Municipality  and  there- 
by divesting  the  municipality  and  themselves  of  all 
power  of  control  over  its  public  property,  and  that 
the  order  granting  a  temporary  injunction  should 
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be  reversed  and  the  case  remanded,  with  instruc- 
tions to  dismiss  the  plaintiffs'  bill. 

J.  H.  COBB, 
Attorney  for  Appellant. 


NO.  2732 

(Hxnmt  Olourt  af  Kppmh 


JUNEAU  FERRY  &  NAVIGATION  COMPANY,  a 

Corporation, 

Appellant 

vs 

C.  P.  MORGAN,  et  al. 

Appellees 


Imf  for  tt}^  App^U^^B 

upon  Appeal  From  the  District  Court  for 
Alaska,  Division  No.  1 

GEORGE  IRVING, 
Attorney  for  Appellees 


BBATTIE,   PBINTEH,   JUNEAH 


NO.   2732 

Jn  % 

Oltrrmt  Qloiirt  of  Kppmh 


JUNEAU  FERRY  &  NAVIGATION  COMPANY,  a 
Corporation, 

Appellant 

vs 

C.  P.  MORGAN,  et  al. 

Appellees 


Imf  fnr  tl)^  Appi^lb^a 


Upon  Appeal  From  the  District  Court  for 
Alaska,  Division  No.  1 


GEORGE  IRVING, 
Attorney  for  Appellees. 


BEATTIE,    PRINTER,    JUNEAU 


STATEMENT  OF  THE  CASE. 

C.  P.  Morgan,  R.B.  Cochran  and  H.  Johanson, 
co-partners,  doing  business  as  the  Island  Ferry  Com- 
pany, filed  their  bill  against  the  Juneau  Ferry  and 
Navigation  Company,  a  corporation,  alleging  in  sub- 
stance as  follows : 

That  on  November  1st,  1915,  the  Common  Coun- 
cil of  the  Town  of  Douglas,  Alaska,  made  and  exe- 
cuted a  good  and  sufficient  lease  (a  copy  of  which 
was  attached  to  the  Bill  as  Exhibit  A)  to  the  plain- 
tiffs, whereby  the  said  Common  Council  leased  to 
the  plaintiffs  a  certain  float  and  premises,  and  that 
the  plaintiffs,  by  virtue  of  said  lease,  took  quiet,  un- 
disturbed and  peaceful  possession  of  said  leased  prop- 
erty from  the  6th  day  of  November,  1915,  up  to  the 
13th  day  of  November,  1915.' 

That  on  the  13th  day  of  November,  1915,  the 
defendant,  wholly  disregarding  the  rights  of  said 
plaintiffs  under  said  lease,  and  after  notice  from  the 
plaintiffs,  both  oral  and  written,  and  after  notice  in 
writing  served  upon  the  defendant,  by  the  Town  of 
Douglas  through  its  authorized  officers,  a  copy  of 
which  notice  is  attached  to  the  bill  and  marked  ex- 
hibit B,  the  defendant  wrongfully,  wilfully  and  ma- 
liciously, and  in  total  disregard  of  plaintiffs'  rights 
herein,  entered  in  and  upon  said  float  and  premises 
by  landing  their  ferry  thereat  for  the  purpose  of 
discharging  freight  and  passengers  and  loading 
freight  and  passengers,  to  the  exclusion  of  plaintiffs, 
and  to  their  damage  as  hereinafter  alleged. 

It  is.  further  alleged  that  the  defendant  owned 
and  operated  and  does  now  own  and  operate  a  ferry 
or  ferries  between  the  towns  of  Juneau  and  Douglas, 


Alaska,  for  a  number  of  years  last  past;  and  that 
they  own  and  control  a  good  and  sufficient  float  and 
landing  at  the  Town  of  Douglas,  Alaska ;  that  the  said 
Defendant  has  at  all  times  exclusively  used  the  said 
float  and  landing  controlled  and  owned  by  it  for  Fer- 
ry purposes ;  that  said  float  and  landing  is  better  lo- 
cated and  is  of  superior  construction  to  the  float 
and  landing  owned,  used  and  controlled  by  the  plain- 
tiffs. 

That  the  landing  at,  and  the  trespassing  in  and 
upon  the  said  float  and  premises  owned  and  control- 
led by  plaintiffs,  by  the  said  defendant,  in  total  dis- 
regard of  the  rights  of  the  said  plaintiffs,  and  after 
due  and  legal  notice  as  hereinafter  set  forth,  to  said 
defendant,  was  for  the  sole  purpose  of  depriving 
plaintiffs  of  their  rights,  and  injuring  plaintiffs  in 
that  on  account  of  said  acts  of  trespass  committed 
by  defendant  as  herein  set  forth  plaintiffs  have  been 
damaged  in  an  amount  which  is  approximately  $15 
per  day;  and  that  unless  defendant  is  enjoined  from 
continuing  said  trespass  in  and  upon  said  float  and 
premises  owned  and  controlled  by  plaintiffs,  the 
plaintiffs  will  be  further  damaged  in  a  sum  upward 
of  $35  per  day  and  will  be  obliged  to  discontinue  their 
said  ferry  business;  That  plaintiffs  have  no  plain, 
speedy  nor  adec^uate  remedy  at  law. 

Wherefore  plaintiff  prays  that  the  defendant 
be  enjoined  from  landing  at,  occupying  or  trespass- 
ing upon  said  float  and  premises,  or  in  any  manner 
interfering  with  plaintiffs'  possession  of  said  float 
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and  premises,  and  for  such  further  relief  as  to  the 
court  shall  seem  just  and  equitable  in  the  premises, 
and  that  a  temporary  restraining  order  be  issued 
herein  enjoining  and  restraining  defendant  from 
continuing  the  acts  and  things  complained  of  until 
further  order  of  the  court. 

This  statement  of  the  case  and  bill  of  complaint 
was  duly  verified  under  oath  by  C.  P.  Morgan,  one 
of  the  co-partners  of  the  Island  Ferry  Company. 
Record  p  4  and  5. 

Attached  to  and  made  a  part  of  said  complaint 
are  the  following  exhibits : 

EXHIBIT  ^^A"  TO  COMPLAINT:  LEASE 
''This  indenture  made  this  13th  day  of  Novem- 
ber, 1915,  between  the  own  of  Douglas,  Alaska,  a 
Municipal  corporation  hereinafter  designated  the 
party  of  the  first  part;  and  C.  P.  Morgan  and  R.  B. 
Cochran,  a  co-partnership  doing  business  under  the 
name  of  the  Island  Ferry  Company,  hereinafter  des- 
ignated as  parties  of  the  second  part; 

''WITNESSETH:  That  the  said  party  of  the 
first  part  for  and  in  consideration  of  the  rents,  cove- 
nants and  agreements  hereinafter  mentioned,  to  be 
kept,  paid  and  performed  by  the  said  parties  of  the 
second  part,  their  executors,  administrators  and  as- 
signs, has  demised  and  leased  to  the  said  parties  of 
the  second  part  the  following  described  premises  sit- 
uated in  the  Town  of  Douglas,  Alaska,  and  owned 
and  controlled  by  the  said  first  party,  to  wit : 

"That  certain  float  and  landing  ADJOINING 


THE  CITY  DOCK  ON  THE  NORTH  SIDE  OF 
SAME,  together  with  all  piling  and  structures  in- 
cident and  appurtenant  to  the  same  and  necessary 

for  the  maintenance  of  said  float ;  and  also  the  gang- 
way and  necessary  approaches  to  said  float  with  the 

right  of  ingress  and  egress  to  and  from  said  float  by 

land  and  water." 

TO  HAVE  AND  TO  HOLD  the  above  described 
premises  with  the  appurtenances  unto  the  said  sec- 
ond parties,  their  executors,  administrators  and  as- 
signs from  the  1st  day  of  November,  1915,  for  and 
during  the  full  term  of  one  year  from  said  date. 

And  the  said  second  parties  in  consideration  of 
the  leasing  of  the  premises  aforesaid  by  the  said  first 
party  to  the  said  second  parties,  do  covenant  and 
agree  with  the  said  first  party  to  pay  to  the  said 
first  party  as  annual  rent  for  said  demised  premises 
the  sum  of  Three  Hundred  ($300)  Dollars,  payable 
in  monthly  installments  of  Twenty  Five  ($25)  Dol- 
lars on  the  first  of  each  and  every  month  during  the 
full  term  of  this  lease  contract. 

And  the  said  second  parties  further  covenant 
with  the  said  first  party  that  they  will  keep  said 
demised  premises  in  a  clean  and  wholesome  condi- 
tion in  accordance  with  the  ordinances  of  the  said 
Town  of  Douglas,  and  that  at  the  expiration  of  the 
time  in  this  lease  mentioned,  they  will  yield  up  that 
said  premises  to  the  said  first  party  in  as  good  con- 
dition as  when  entered  upon,  loss  by  fire,  inevitable 
accidents  and  ordinary  wear  thereof  and  damage  by 
the  elements  alone  exempted. 


It  is  further  agreed  by  the  said  second  parties 
that  they  will  not  sub-let  nor  under-let  said  premises 
nor  any  portion  thereof  nor  sell,  transfer  nor  assign 
this  lease  without  having  first  obtained  the  written 
consent  of  the  said  first  party. 

It  is  expressly  agreed  and  understood  by  and 
between  the  parties  aforesaid  that  if  the  rent  above 
reserved  or  any  part  thereof  shall  be  unpaid  on  the 
day  of  payment  wherein  it  ought  to  be  paid  as  afore- 
said, or  if  default  be  made  in  any  of  the  covenants 
herein  contained,  to  be  kept  by  the  said  second  par- 
ties, their  heirs,  administrators  or  assigns,  it  shall, 
and  may  be  lawful  for  the  said  first  party,  at  its 
election,  to  declare  said  term  ended,  and  re-enter 
the  said  premises  and  expel  all  persons  therefrom, 
using  such  force  as  may  be  necessary  in  so  doing. 

It  is  further  understood  and  agreed  that  all  the 
conditions  and  covenants  contained  in  this  lease  shall 
be  binding  upon  the  executors,  administrators  and 
assigns  of  the  parties  to  these  presents  respectively. 
IN  VvITNESS  WHEREOF  the  said  parties 
hereto  have  hereunto  set  their  hands  this  13th  day  of 
November,  1915. 

CITY  OF  DOUGLAS,  A  MUNICIPAL 

CORPORATION, 
By  PETER  JOHNSON. 

President  of  Common  Council  and 
Ex-Officio  Mayor. 

First  Party. 
JOE  ROBERTSON  C.  P.  MORGAN 

FRANK  OLIVER.  R.  B.  COCHRAN, 

Second  Parties. 
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United  States  of  America, 
Territory  of  Alaska — SS. 

THIS  CERTIFIES  That  on  this  13th  day  of 
November,  1915,  before  me,  the  undersigned,  a  no- 
tary public  in  and  for  the  Territory  of  Alaska,  duly 
commissioned  and  sworn,  personally  appeared  Peter 
Johnson,  to  me  known  to  be  the  President  of  the  Com- 
mon Council  of  the  Town  of  Douglas,  and  Ex-Officio 
Mayor  of  the  same,  and  also  to  me  personally  known 
to  be  the  individual  who  signed  the  foregoing  instru- 
ment on  behalf  of  the  Town  of  Douglas  as  the  party 
of  the  first  part  thereof,  and  acknowledged  to  me 
that  he  signed  the  same  on  behalf  of  the  said  first 
party;  and  that  he  was  authorized  so  to  do  by  the 
Common  Council  of  the  said  town  of  Douglas  at  a 
regular  meeting  held  on  the  first  day  of  November, 
1915;  and  also  appeared  personally  C.  P.  Morgan 
and  R.  B.  Cochran,  to  me  known  to  be  the  individuals 
described  in  and  who  signed  the  foregoing  instru- 
ment as  the  parties  of  the  second  part  thereof,  and 
acknowledged  to  me  that  they  signed  the  same  as 
their  own  free  and  voluntary  act  and  deed,  for  the 
uses  and  purposes  therein  mentioned. 

IN  WITNESS  WHEREOF  I  have  hereunto 
set  my  hand  and  official  seal  the  day  and  year  in 
this  certificate  first  above  written. 

R.  R.  HUBBARD. 
Notary  Public  for  Alaska. 
(Seal)  My  Commission  Expires  March  21,  1916. 

True  copy  of  original  Exhibit  "A'^) 


EXHIBIT  "B''  TO  COMPLAINT;  NOTICE,  ETC. 

COPY 
Douglas,  Alaska,  November  5th,  1915. 
To  the  Juneau  Ferry  and  Navigation  Company  and 
to  all  other  persons  operating  boats  to  and  from 
the  north  float  at  the  City  Dock,  Douglas. 
You  are  hereby  notified  that  at  the  Council 
meeting  held  in  Douglas  on  November  1st,  the  north 
float  of  the  City  Dock  was  leased  to  the  Island  Ferry 
Company  for  a  period  of  one  year  and  is  their  ex- 
clusive property  for  that  period.    Any  person  oper- 
ating boats  to  and  from  said  float  or  in  any  manner 
trespassing  on  same  without  permission  of  the  Is- 
land Ferry  Company,  will  be  prosecuted. 

W.  A.  SHAFER, 

City  Marshal. 
Copy  of  the  above  served  on  F.  Pantermahl,  at 
11:35  a.  m.,  Nov.  5,  1915. 

W.  A.  SHAFER, 

City  Marshal. 
EXHIBIT  '^B'' 

COPY 
Douglas,  Alaska,  Nov.  13th,  1915. 
Mr.  E.  J.  Margrie,  Manager, 

Juneau  Ferry  and  Navigation  Company, 
Juneau,  Alaska: — 
Dear  Sir : — 

This  is  to  acknowledge  receipt  of  your  letter 
of  the  12th  Inst.    In  reply  you  are  advised  that  the 
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City  Council  on  Nov.  1st  leased  the  North  Float  of 
the  City  Dock  to  the  Island  Ferry  Company  for  a 
term  of  one  year  commencing  on  November  1st,  1915, 
at  a  rental  of  $25  per  month.  This  float  has  been 
delivered  over  to  the  Island  Ferry  Company  and  to 
their  exclusive  use. 

The  south  float  is  still  available  to  the  public. 
The  City  Council  has  acted  wholly  within  its  rights 
and  has  not  deprived  the  public  of  the  use  of  a  public 
float. 

It  is  not  the  purpose  of  the  Council  to  maintain 
two  floats  and  we  feel  under  no  obligation  to  your 
company  to  maintain  a  free  additional  float  on  the 
north  side  of  the  City  Dock.  The  lease  has  been 
given  and  the  Island  Ferry  Company  is  now  in  pos- 
session of  the  North  float.  Any  further  negotia- 
tions you  have  should  be  conducted  with  them. 
(Seal)  PETER  JOHNSON. 

Mayor. 
R.  R.  HUBBARD, 

City  Clerk. 

EXHIBIT  ^'B'^ 

COPY 

Douglas,  Alaska,  Nov.  11,  1915. 
Juneau  Ferry  and  Navigation  Company, 

Juneau,  Alaska 
Gentlemen : 

I  herewith  acknowledge  receipt  of  your  letter 
dated  Nov.  10th  addressed  to  ^hp  writer  also  of  a 
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letter  dated  Nov.  5th,  1915,  addressed  to  W.  A.  Shaf- 
er,  City  Marshal.  In  answer  I  will  state  that  the 
records  of  the  Council  meeting  held  Nov.  1st  shows 
that  a  motion  was  made  and  seconded  that  the  north 
float  of  the  Douglas  City  Wharf  be  leased  to  the  Is- 
land Ferry  Company  for  one  year  at  a  rental  of  $25 
per  month  payable  in  advance.    Motion  carried. 

I  am  informed  by  the  City  Attorney  that  Mr. 
Morgan  of  the  Island  Ferry  Company  informed  him 
that  Mr.  Margrie  of  the  Juneau  F.  and  N.  Company 
refused  to  cease  landing  his  boats  at  the  float  which 
the  city  leased  to  Mr.  Morgan's  Company  until  he 
was  notified  by  the  City  authorities  of  Douglas  that 
the  float  had  been  leased  (the  communication  con- 
tinues) ''Will  you  kindly  have  Mr.  Shafer  give  a 
w^ritten  notice  to  whoever  is  in  command  of  the  Ted- 
dy on  her  next  trip  she  makes  to  this  float.  I  en- 
close herewith  a  notice  which  I  think  will  answer  the 
purpose."  I  am  unable  to  make  any  further  state- 
ment as  the  Council  have  had  no  meeting  since  my 
return  from  Seattle  on  the  2nd  Inst.  All  communi- 
cations on  file  in  this  office  will  be  presented  to  the 
Council  at  their  next  meeting. 

Yours  Truly, 
R.  R.  HUBBARD, 

City  Clerk. 

(Endorsed)  Filed  in  the  District  Court,  Dis- 
trict of  Alaska,  First  Division,  November  15th,  1915, 
J.  W.  Bell,  Clerk,  etc.  (record  page  11) 

Upon  the  filing  of  the  foregoing  complaint  and 
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statement  of  case  in  the  District  Court  for  the  Dis- 
trict of  Alaska,  Division  No.  One.  The  Judge  there- 
of granted  plaintiffs  an  order  to  show  cause  and 
temporary  restraining  order  on  the  16th  day  of  No- 
vember, 1915. 

Record  pp.  12,  13  and  14. 

That  on  the  22nd  day  of  November,  1915,  said 
Juneau  Ferry  and  Navigation  Company  filed  an 
answer  to  the  ride  to  show  cause. 

Record  pp.  14,  15,  16  and  17 

The  cause  came  on  to  be  heard  upon  the  bill  of 
complaint,  the  rule  to  show  cause  and  the  answer 
thereto  and  thereupon  oral  evidence  for  both  sides 
was  introduced. 

Record  pp.  21-95. 

That  on  the  24th  day  of  December,  1915,  Hon- 
orable Robert  W.  Jennings  upon  hearing  of  proof 
in  open  court  issued  an  injunction  order  directed  to 
the  defendant  and  appellant  herein  (penente  lite) 
restraining  them  from  landing  their  boats  at  that 
certain  NORTH  FLOAT  OR  LANDING  PLACE 
LOCATED  ON  THE  NORTH  SIDE  OF  THE 
CITY  DOCK  OR  WHARF  AT  THE  TOWN  OF 
DOUGLAS,  ALASKA,  OR  IN  ANYWISE  TRES- 
PASSING UPON  OR  OCCUPYING  SAME. 

Record  p  18-19 

The  foregoing  is  a  true  statement  of  the  case 
as  laid  under  the  pleadings  together  with  the  ex- 
hibits attached  thereto. 


13 

THE  APPELLANT  ASSIGNS  THE  FOLLOWING 

ERRORS. 


That  the  court  erred  in  granting  the  temporary 
injunction  prayed  for  for  the  reason  that  the  evi- 
dence conclusively  showed  that  the  dock  or  float  men- 
tioned in  the  complaint  and  restraining  order,  was 
a  public  dock  acquired  by  the  City  of  Douglas  for 
public  purposes,  and  that  the  same  had  been  used 
for  public  purposes  for  several  years  past,  and  that 
the  Common  Council  of  the  City  of  Douglas  was 
without  power  to  grant  and  convey  an  exclusive 
lease  thereof  to  the  plaintiffs. 

II 

That  the  evidence  conclusively  showed  that  the 
plaintiffs  and  appellees  had  no  lease  to  the  float  and 
dock  mentioned  in  the  complaint,  and  were  not  en- 
titled to  the  exclusive  use  thereof. 

ARGUMENT. 

FIRST— WAS  THE  NORTH  SIDE  FLOAT 
OR  LANDING,  THE  ONE  LEASED  TO  THE  AP- 
PELLEES BY  THE  TOWN  OF  DOUGLAS,  A 
PUBLIC  FLOAT  OR  LANDING  UNDER  THE 
RECORD  IN  THIS  CASE. 

SECOND— WAS  THE  NORTH  SIDE  FLOAT, 
THE  ONE  IN  QUESTION,  AND  LEASED    TO 
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THE  APPELLEES  BY  THE  TOWN  OF  DOUG- 
LAS, ACQUIRED  BY  SAID  TOWN  OF  DOUG- 
LAS FOR  PUBLIC  PURPOSES,  UNDER  THE 
RECORD  IN  THIS  CASE:  OR  IS  IT  NOT  CON- 
CLUSIVELY SHOWN  BY  THE  RECORD  THAT 
THE  NORTH  SIDE  FLOAT,  THE  ONE  IN  QUES- 
TION WAS  ACQUIRED  BY  THE  TOWN  OF 
DOUGLAS  FOR  A  PARTICULAR  PURPOSE; 
AND  IS  IT  NOT  FURTHER  SHOWN  BY  THE 
RECORD  THAT  THE  SAID  NORTH  FLOAT, 
THE  ONE  IN  QUESTION  IS  AT  THIS  TIME  AND 
WAS  ON  NOVEMBER  1st,  1915,  THE  TIME  OF 
THE  GIVING  OF  THE  LEASE,  BEING  USED 
FOR  THE  IDENTICAL  PURPOSE  FOR  WHICH 
THE  SAID  TOWN  OF  DOUGLAS  ACQUIRED 
SAME. 

THIRD— IF,  UNDER  THE  CONTENTION 
OF  THE  APPELLANT  THE  SAID  UORTH  SIDE 
FLOAT,  THE  ONE  LEASED  TO  APPELLEES  BY 
SAID  TOWN  OF  DOUGLAS,  WAS  ACQUIRED 
BY  THE  SAID  TOWN  FOR  PUBLIC  PURPOSES 
WOULD  THE  SAID  TOWN  OF  DOUGLAS 
THROUGH  ITS  COMMON  COUNCIL  HAVE  THE 
POWER  TO  GRANT  AND  CONVEY  SAID  FLOAT 
AND  LEASE  THE  SAME  FOR  A  PERIOD  OF 
ONE  YEAR  TO  THE  APPELLEES. 

FOURTH— THE  RECORD  CONCLUSIVELY 
SHOWS  THAT  THE  PLAINTIFFS  AND  AP- 
PELLEES HAVE  A  GOOD  AND  SUFFICIENT 
LEASE. 
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As  to  the  first  proposition : — The  record  shows 
that  the  leasing  of  the  north  side  float  by  the  Town 
of  Douglas  to  the  plaintiffs  and  appellees  was  not  of 
a  public  float  or  landing  but  was  of  a  float  or  landing 
acquired  by  the  Town  of  Douglas  solely  for  the  pur- 
pose for  which  it  was  leased ; 

which  said  purpose  was 

First,  as  a  source  of  i-evenue  to  the  Town 
of  Douglas; 

Second,  to  break  the  monopoly  of  the  appellant, 
the  Juneau  Ferry  and  Navigation  Company,  and  as 
an  inducement  to  an  opposition  or  independent  Ferry 
Company  to  engage  in  the  Ferry  business  between 
the  Towns  of  Douglas  and  Juneau,  Alaska,  thereby 
securing  better  service  and  reducing  the  rates  for 
the  carrying  of  passengers  and  freight. 

Record  pp.  23-25-27-29-30-37-38-41-42-47-48- 
57-73. 

As  to  the  second  proposition : — The  record  con- 
clusively shows  that  the  said  Town  of  Douglas  did 
not  acquire  said  north  float  or  landing  for  public 
purposes,  but  on  the  contrary  that  said  north  float 
and  landing  was  acquired  solely  for  the  purpose  for 
which  it  was  leased  and  that  it  was  not  generally 
used  and  had  fallen  into  disuse  in  that  it  had  be- 
come rotten  and  waterlogged. 

Record  pp.  23-25-26-29-38-84-85-66-73-74. 

As  to  the  duty  of  a  municipal  corporation  "to 
provide  for  the  location,  construction  and  mainten- 
ance of  the  necessary  streets,  alleys,  crossings,  side- 
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walks,  sewers,  wharves,  etc"  see  Chapter  21,  page 
318,  sub-div.  4  of  section  627,  Compiled  Laws  of 
Alaska. 

As  to  the  power  of  President  of  the  Common 
Council,  Ex-Officio  Mayor  of  the  Town  of  Douglas, 
Alaska,  to  execute  lease,  'The  common  council  shall 
have  and  exercise  the  following  powers,  first;  To 
adopt  rules  and  regulations  for  their  proceedings 
and  to  elect  one  of  their  members  President  of  the 
Common  council,  who  shall  also  be  Ex-Officio  May- 
or of  the  Town,  and  who,  when  chosen  shall  continue 
to  hold  the  position  of  President  and  Ex-Officio  May- 
or during  the  term  for  which  the  Council  was  elected, 
AND  WHO  SHALL  TAKE  CARE  THAT  THE 
ORDINANCE  AND  RESOLVES  OF  THE  COUN- 
CIL BE  FAIHFULLY  EXECUTED. 

Section  627,  sub,  div.  1,  chap  21,  Comp. 
Laws  of  Alaska. 

The  common  council  may  exercise  their  powers 
by  ordinance  or  resolution,  but  no  ordinance  or  res- 
olution shall  be  valid  unless  adopted  by  a  vote  of 
four  members  of  the  Council  where  not  less  than 
five  members  are  present  (section  628,  page  320, 
Comp.  Laws  of  Alaska. ) 

Record  p  53,  54 

Record  p  51,  52,  53 

McQuillin    Municipal    Corporations    vol. 
3  p.  2528,  sec.  1147. 
Where  the  power  to  dispose  of  property  owned 
by  a  city  is  vested,  by  statute,  in  the  City  Council, 
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the  manner  of  its  exercise  not  being  prescribed,  the 
adoption  of  a  motion  authorizing  and  directing  the 
conveyance  of  property  is  as  efficacious  as  the  pas- 
sage of  an  ordinance. 

Morgan  et  al  vs  Johnson,  Mayor;  106  Fed. 
452. 

As  to  conformity To  authority  conferred 

to  execute, 

Ibid 

As  a  broad  principle  of  law,  municipal  corpora- 
tions through  their  officers  and  agents  cannot  sur- 
render or  delegate  to  others  any  proprietary^  interest 
in  wharves  by  reason  of  the  power  conferred  on  the 
mayor  or  common  council  to  erect,  control  or  regulate 
said  public  utilities 

McQuillin  on  Municipal  Corporations,  vol. 
886,  sect.  400. 

The  court  will  take  judicial  notice  of  the  fact 
that  a  float,  such  as  the  one  in  question,  is  a  raft 
of  logs  capped  and  decked  over  with  planks  and  rest- 
ing upon  the  surface  of  the  water,  rising  and  falling 
with  the  tide  action.  It  is  in  the  nature  of  personal 
property  as  distinguished  from  a  dock  or  wharf, 
which  is  fixed  to  the  soil  and  permanent  in  character ; 
and  it  is  susceptible  of  being  moved  from  place  to 
place  without  damage  to  realty  for  the  reason  that 
it  is  not  attached  or  in  anywise  fixed  to  any  realty 
whatsoever ;  but  rests  solely  upon  the  surface  of  the 
water.     (Record  p.  66-67.) 

There  is,  however,  an  exception  to  this  broad 
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rule  of  law  and  which  controls  in  this  case,  to  wit;- 
"Where  public  property  under  the  control  of  the  mun- 
icipality, has  ceased  to  be  used  generally,  or  is  not 
used  by  the  public,  then  the  same  may  be  sold  or  leased 
as  the  public  welfare  may  demand" 

City  of  Ogden  v  Bear  Lake  and  River  Wa- 
terworks and  Irrigation  Co.  et  al;  52  Pac. 
Rep.  697-699. 
Unless  restricted  by  law  (and  by  that  I  take  it 
is  meant  the  statute  under  which  municipal  charter 
is  obtained)  a  municipal  corporation  may  transfer 
PROPERTY  FOR  PARTICULAR  PURPOSES,  ES- 
PECIALLY IF  SUCH  PURPOSES  ARE  CALCU- 
LATED TO  ADVANCE  THE  GOVERNMENTAL 
AND  MUNICIPAL  INTERESTS  OF  THE  LOCAL- 
ITY) 

McQuillin  on  Municipal  Corporations^ 
vol.  3,  p.  2524,  sec.  1146. 
The  purpose  for  which  a  municipal  corporation 
acquires  property  for  a  certain  declared  purpose  and 
so  uses  it,  does  not  deprive  the  city  of  the  power  to 
use  the  premises  for  other  public  purposes  where  the 
public  necessity  thereafter  requires  that  its  use  be 
altered.  So  where  land  is  conveyed  to  a  municipality 
for  certain  specified  purposes  and  for  any  other  nec- 
essary public  use  an  appropriation  of  a  part  of  it  to 
a  particular  use  does  not  exhaust  the  power  of  the 
m.unicipality  to  apply  the  same  land  to  a  different 
necessary  public  use  when  no  longer  needed  for  the 
original  purpose. 
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McQuillin    on    Municipal     CorporationSy 

sec.  1126,  pp.  2489-90  vol.  3 
Pettit  V  Macon,  95  Ga.  645;  23  S.  E.  198 
Newell  V  Hancock,  35  Atl.  253 
The  purpose  for  which  a  municipal  corporation 
can  acquire  property  for  municipal  purposes,  and  the 
different  acts  it  can  perform  in  so  doing. 
28Cyc.  p.  610  (B) 

WHERE  A  MUNICIPAL  CORPORATION 
MAKES  A  CONVEYANCE  OF  PUBLIC  PROPER- 
TY THE  LEGAL  PRESUMPTION  IS  IN  FAVOR 
OF  SUCH  CONVEYANCE. 

The  law  will  usually  indulge  in  presumptions  in 
favor  of  the  authority  of  the  Municipal  corporation 
to  convey  and  also  in  favor  of  the  legality  of  the  con- 
veyance. 

McQuillin  on  Munc.  Cor.  vol  3,  sec.  1150,  p 

2531 
Lamed  vs  Jenkins,  113  Fed  364 
Under  the  record  in  this  case  the  north  side  float, 
the  one  leased  by  the  Town  of  Douglas  to  the  appellees 
was  private  property  of  the  municipality  of  Douglas, 
and,  in  the  absence  of  a  statute  or  charter  provision 
to  the  contrary,  said  municipality  has  the  power  to 
mortgage,  lease  or  pledge  said  privately  owned  cor- 
porate property. 

McQuillin  on  Munc.  vol.  3,  sect.  1144,  1145, 
p.  2520-21 
A  municipal  corporation  has  the  right  to  lease 
or  let  public  places,  same  being  an  incident  to  such 
ownership. 
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"       Stone'vOco7iomowoc;Z6N.  W.  829-830 
Bell  'v  City  of  Plattsville  86  N.  W.  831-33 

SALE  OR  DISPOSAL  OF  MUNICIPAL  PRO- 
PERTY— Municipal  corporations,  it  has  been  said, 
hold  all  property  in  a  fidiciary  capacity;  and  they 
have  not  the  power  of  disposition  which  belongs  to 
a  private  proprietor.  All  their  powers  are  held  in 
trust  for  public  use,  and  the  validity  of  their  exer- 
cise generally  depends  upon  the  purpose  thereof.  And 
in  this  manner  must  be  observed  the  double  nature  of 
the  corporation  and  its  functions,  GOVERNMENT- 
AL AND  MUNICIPAL. 

Property  held  by  the  corporation  for  strictly 
Governmental  purposes  may  be  sold  or  disposed  of 
only  under  express  legislative  authority.  BUT 
PROPERTY  ACQUIRED  AND  HELD  FOR  GEN- 
ERAL MUNICIPAL  PURPOSES  IS  SUBJECT 
TO  ITS  DISCRETIONARY  POWER  OF  USE  AND 
DISPOSAL 

28  Cyc.  pages  621-622 

The  north  side  float,  the  one  in  question,  and 
leased  to  appellees  by  the  Town  of  Douglas,  was  ac- 
quired by  the  Town  of  Douglas  through  its  Mayor, 
M.  J.  O'Connor  by  gift,  and  was  placed  in  position 
by  the  said  Town  of  Douglas  on  the  north  side  of  the 
City  Dock  for  a  particular  purpose  and,  as  a  special 
inducement  for  an  independent  ferry  company  to 
engage  in  the  ferry  business  between  the  Towns  of 
Douglas  and  Juneau. 

Record  page  23,87 
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As  a  general  rule,  a  municipal  corporation  has 
no  power  to  purchase  lands  except  for  municipal 
purposes.  But  while  a  municipality  cannot  pur- 
chase lands  or  other  property  for  other  than  muni- 
cipal purposes  it  may  sometimes  acquire  same  by 
adverse  possession  or  by  gift  for  other  than  corpo- 
rate objects;  and  the  cases  supporting  the  general 
rule  that  a  municipal  corporation  has  no  power  to 
purchase  property  for  other  than  municipal  pur- 
poses, do  not  go  to  the  point  that  a  town  cannot  ac- 
quire lands  and  other  property  by  possession  for 
ether  than  municipal  purposes.  The  acquirement  of 
bnd  by  possession  does  not  involve  an  expenditure, 
neither  does  acquirement  of  land  by  deed  of  gift  or 
by  devise ;  and  it  has  been  decided  that  a  gift  or  de- 
vise of  land  to  a  Town  is  good,  even  though  the  land 
be  given  or  devised  in  general  terms  and  be  accepted 
without  any  intent  to  use  it  directly  for  municipal 
purposes. 

Land  so  given,  even  when  not  wanted  for  muni- 
cipal purposes,  may  be  applied  by  sale  or  lease  to  the 
alleviation  of  municipal  burdens. 

Vol  3,  McQuillin  on  Munc.  Cor.  sect.  1114,  page 
2571-72-73  and  cases  cited  in  notes  there- 
under. 

A  municipal  corporation  may  rent  to  private 
individuals  that  portion  of  public  property  not  need- 
ed for  municipal  purposes. 

French  v  Quincy  3  Allen,  Mass.  9 
Camden  v.  Camden  77  Maine,  530 
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60  FL  530 

71  Wis.  142,  155 

20  Am  and  Eng  Ency.  Law.  p.  1187,  note  8 

20  Am  and  Eng  Ency.  Law,  p.  1188,  note  2 
Wharves  are  not  highways  but  private  property 
of  the  municipality 

Horn  V  People,  26  Mich  221 

Thompson  v  N.  Y.  11  N.  Y.  115 
In  transactions  affecting  the  ownership  of  its 
property  a  municipal  corporation  is,  within  the  scope 
of  its  powers,  regarded  much  in  the  light  of  a  pri- 
vate individual. 

Touchard  v  Touchard  5  Cat.  306 
Conclusion ;  It  has  been  conclusively  shown  by 
the  record  that  the  float  in  question,  that  is,  the 
north  side  float  of  the  City  Dock  of  Douglas,  was 
placed  in  position  by  the  Town  of  Douglas  for  the 
purpose  of  leasing  the  same  to  an  independent  Ferry 
Company ;  for  the  purpose  of  reducing  the  passenger 
fare  between  the  towns  of  Juneau  and  Douglas  and 
thereby  affecting  a  great  saving  to  the  public  of  the 
municipality  of  Douglas.  The  evidence  shows  that 
at  no  time  was  the  float  ever  used  by  appellant,  ex- 
cept when  its  own  float  was  undergoing  repairs  and 
it  was  more  convenient  for  it  to  land  its  boats  at  the 
city  dock ;  nor  did  appellant  ever  seek  to  acquire  the 
right  to  land  at  said  float,  but  on  the  contrary  re- 
fused to  use  said  float  and  refused  to  land  passen- 
gers thereat,  until  the  appellee  entered  the  ferry 
business  in  opposition  to  appellant  and  reduced  the 
fare. 
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Only  after  the  entry  of  the  appellees  in  the  ferry 
business,  did  the  appellant  awaken  to  the  fact  that 
it  was  more  convenient  for  its  INDIAN  patrons  to 
land  at  the  float  in  question,  notwithstanding  the 
fact  that  it  had  been  in  the  ferry  business  between 
Juneau  and  Douglas  for  a  period  of  twenty  years, 
and  that  the  north  side  city  float  had  been  in  place 
since  1911. 

Record  page  16,  88 

Brief  of  appellant,  page  12 
The  leasing  of  this  North  Side  float  did  not  de- 
prive the  public  of  any  of  its  rights,  for  the  reason 
that  the  City  of  Douglas  had  built  and  maintained 
a  free  public  float  on  the  south  side  of  the  city  dock, 
which  was  sheltered  from  the  winds  and  elements 
and  which  was  of  superior  construction  and  several 
times  larger  than  the  float  on  the  north  side.  The 
record  shows  that  this  south  float  was  kept  in  a  state 
of  good  repair,  while  the  north  float,  which  wes  be- 
ing kept  by  the  City  of  Douglas  for  the  purpose  of 
leasing  it  to  an  opposition  Ferry  Company,  pending 
the  entry  of  such  Company  into  the  ferry  business, 
was  fallen  into  a  state  of  disuse  and  was  not  in 
good  repair  and  was  unsafe. 

Record  p  26,  27,  38,  48,  49,  66,  85 
The  fact  that  this  north  float  was  in  such  a 
condition,  while  a  good  and  adequate  float  was  main- 
tained for  the  public  on  the  south  side,  would  alone 
be  sufficient  evidence  that  the  north  side  float  was 
not  intended  for  a  free  public  float  but  was  placed 
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there  for  the  purpose  for  which  it  was  leased  to  ap- 
pellees, as  testified  to  by  former  mayor  O'Connor 
and  Ex-Councilman  Brie  and  Keist. 

All  the  evidence  in  the  record  shows  that  for 
twenty  years  the  appellant,  the  Juneau  Ferry  and 
Navigation  Company  had  been  engaged  in  the  trans- 
portation of  freight  and  passengers  between  the 
towns  of  Juneau  and  Douglas,  Alaska ;  that  they  had 
a  complete  monopoly  of  this  business,  that  they  own- 
ed and  maintained  a  well  equipped  dock  and  a  float 
and  landing  of  superior  construction  and  one  of  the 
best  of  its  kind  in  Alaska;  and  that  they  charged 
twenty-five  cents  for  the  transportation  of  a  single 
passenger  between  the  towns  of  Douglas  and  Ju- 
neau. That  the  common  councils  of  the  Town  of 
Douglas  had,  for  a  number  of  years  sought  to  break 
this  monopoly  and  reduce  this  fare.  They  sought 
this  for  the  purpose  of  serving  the  interests  of  the 
taxpayers  and  residents  of  Douglas,  and  saving  them 
thousands  of  dollars  annually. 

Not  until  the  year  1915,  were  they  able  to  in- 
duce an  opposition  ferry  Company  to  enter  this  busi- 
ness. Prior  to  the  building  of  the  City  Dock,  by  the 
Common  Council  in  1909,  the  appellant  owned  the 
only  dock  and  the  only  float  in  Douglas.  The  evi- 
dence shows  that  this  float  was  more  convenient  for 
the  public  and  more  convenient  for  the  use  of  the 
appellants  in  their  ferry  business,  being  three  min- 
utes nearer  the  Town  of  Juneau  than  the  float  after- 
ward acquired  by  the  City  and  leased  to  the  appel- 
lees. 
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Record  p  63-84 

The  evidence  further  shows  that  the  appellees, 
immediately  upon  their  entry  into  the  transportation 
and  ferry  business,  reduced  the  fare  between  Doug- 
las and  Juneau  to  fifteen  cents. 

The  only  object  of  the  appellant  in  seeking  to 
land  at  the  north  side  float,  was  to  harass  and  an- 
noy the  appellees,  to  delay  them  in  their  own  land- 
ings, as  the  record  shows  that  they  timed  their  ar- 
rivals and  departures  to  and  from  this  float  so  as  to 
exclude  the  boat  of  the  appellees,  the  float  being  too 
small  to  accommodate  two  boats  at  the  same  time, 
and  that  appellant  adopted  the  same  signals  on  ar- 
rival and  departure  as  those  used  by  the  appellees, 
for  the  purpose  of  confusing  and  misleading  patrons 
of  appellees.    Record  p.  56. 

THE  ONLY  OBJECT  OF  THE  APPELLANT 
IN  SEEKING  TO  CONTROL  THIS  NORTH 
FLOAT  OR  IN  EVEN  SEEKING  TO  USE  IT  WAS 
TO  FORCE  THE  APPELLEES  OUT  OF  THE 
FERRY  BUSINESS  AND  TO  COMPEL  THEM 
TO  DISCONTINUE  THE  SAME  IN  ORDER 
THAT  APPELLANTS  MIGHT  AGAIN  HAVE  A 
MONOPOLY  OF  THE  BUSINESS,  INCREASE 
THE  FARE  AGAIN  TO  TWENTY-FIVE  CENTS 
TO  THE  GREAT  LOSS  AND  DAMAGE  OF  ALL 
THE  TAXPAYERS  AND  RESIDENTS  OF  DOUG- 
LAS AND  OF  ALL  THE  RESIDENTS  OF  THE 
DIFFERENT  COMMUNITIES  ON  GASTINEAU 
CHANNEL 
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We  respectfully  submit  that  the  learned  Dis- 
trict Judge  was  correct  in  granting  the  temporary 
restraining  order,  upon  the  facts  submitted  and  up- 
on the  record  as  made;  and  that  said  temporary  or- 
der as  made  by  said  District  Court  should  not  be  dis- 
turbed. 

GEORGE  IRVING, 

Attorney  for  Appellees. 
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